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PREFACE  TO  THE  THIRD  EDITION. 


The  present  Edition  has  been  prepared  for  the 
Press,  and  all  additions  necessary  to  embody  the 
latest  rulings  of  the  English  and  Indian  Courts 
have  been  made,  by  Mr.  F.  S.  Collis,  who  was 
good  enough,  in  the  unavoidable  absence  of  the 
authors  of  the  work,  to  undertake  the  task.  Their 
best  thanks   are   due  to  him  for  the  ability  and 


diligence  with  which  he  has  fulfilled  it. 


H.  S.  C. 
H.  H.  S. 


Ut  September,  1878. 
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INTRODOCTION. 


This  Act  is  the  latest  and  most  important  instalment  of 
substantive  law,  prepared  for  British  India  by  the  Indian 
Law  Commissioners.  Some  points  in  the  original  Bill  gave 
rise  to  prolonged  discussion,  and  portions  of  the  measure 
were  re-cast  in  this  country.  It  consists  almost  exclusively 
of  the  rules  which  govern  the  English  Courts,  thrown  into 
the  form  of  legal  enactment.  Whenever  these  rules  have 
been  departed  from,  it  has  been  on  account  of  some  differ- 
ence between  the  circumstances  of  the  two  countries, 
which  rendered  it  unsafe,  in  the  opinion  of  those  upon 
whom  the  responsibility  of  passing  the  measure  ultimately 
devolved,  to  enact  the  English  law  without  modification. 
Some  special  and  subsidiary  chapters  of  the  Law  of  Con- 
tract, such,  for  instance,  as  the  Law  of  Master  and  Servant^ 
Landlord  and  Tenant,  Consignor  and  Carrier,  the  law  regu- 
lating Promissory  Notes  and  Bills  of  Exchange,  have  been 
intentionally  omitted,  not  that  these  topics  do  not  require 
express  enactment,  but  because,  when  the  Act  was  passed, 
they  had  not  received  that  elaborate  consideration  which 
their  importance  deserved,  and  because,  in  the  case  of  some, 
matters  of  principle  had  to  be  decided,  the  discussion  of 
which  w^as  still  unripe.  The  Law  of  Contracts  specially 
affecting  land, — sales,  mortgages,  leases  and  other  forms  of 
alienation  of  immoveable  property, — has,  also,  been  left  aside, 
as  of  so  special  and  technical  a  character,  and  so  diverse  in  its 
aspects  in  different  parts  of  the  Empire,  as  to  render  it  unsafe 
to  deal  with  it  in  a  general  enactment.  The  general  principles, 
however,  laid  down  in  the  earlier  portions  of  the  Act  are 
applicable  to  these  as  to  other  contracts.  The  subject  of 
specific  performance  has  also  been  omitted,  no  doubt, 
because,  intimate  as  is  its  connection  with  the  Law  of  Con- 
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tracts,  it  lies  somewhat  beyond  the  pale  of  Contract  in  its 
strict  sense,  and  involves  the  consideration  of  topics  with 
which  the  Law  of  Procedure,  rather  than  the  Law  of  Con- 
tract, is  concerned. 

2.  The  eleven  chapters  of  which  the  present  Act  con- 
sists may  be  conveniently  summarized  by  saying  that  the 
first  six  lay  down  the  general  principles  on  which  all  con- 
tracts are  based,  while  the  rest  of  the  Act  treats  specially  of 
the  five  most  important  classes  of  Commercial  Contract,  viz.. 
Sale,  Indemnity  and  Guarantee,  Bailment,  Agency,  and 
Partnership.  This  second  part  of  the  Act  is  thus  capable 
of  expansion,  whenever  it  appears  desirable  to  provide 
specially  for  any  additional  subject,  without  injury  to  the 
general  symmetry  of  the  Act. 

3.  The  definitions  are  so  framed   as  to   follow  out  the 

courae  of  a  contract  from  first  to  last,  and  to 
Definitions.  ,  i     .       n   -i  ^         . 

supply  an  analysis  of  its  component  parts. 

The  essential  idea  of  all  contract  being  that  two  or  more 
persons  establish  relations  between  themselves,  other  than 
those  relations  which  the  law  creates  for  them,  the  first 
step  towards  a  contract  is  for  the  parties  to  get  into  com- 
munication with  each  other.  This  is  done  by  one  of  them 
making  a  proposal  to  another.  If  the 
^^  meaning  of  a  '  proposal '  be  analyzed,   it 

will  be  found  to  consist  of  an  intimation  by  one  person  to 
another  of  his  willingness  to  do  or  to  abstain  from  doing 
something,  made  with  a  view  to  obtaining  the  assent 
of  that  other  person  to  that  act  or  abstinence.  There 
must  be  an  offer  to  do  or  not  to  do  something,  and  that 
offer  must  be  made  for  the  purpose  of  being  agreed  to. 
If  one  man  informs  another  that  he  is  ready  to  do  a  parti- 
cular act,  this  may  be  a  threat,  or  a  mere  statement  of  fact 
about  himself,  as,  for  instance, '  I  should  like  to  kill  you,* 
or  *  I  am  willing  to  die  for  my  country ;'  it  is  not  a  proposal 
unless  it  is  made  with  the  view  of  obtaining  the  assent  of 
the  party  luldressed.    Thus, '  I  am  ready  to  maiTy  you,'  or 
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'Ifit  US  die  for  our  country/  are  proposals,  inasmuch  as  they 
are  made  with  that  view. 

4.  The  next  step   is,  that  the   person,  with  a  view  to 

whose   assent  the  proposal  is  made,  should 
express  his  concurrence  in  the  act  or  absti- 
nence proposed.     When  this   is  done,  the  proposal  becomes 
.  a  '  promise,'   and  a   relation  is  established 

between  the  person  making  the  proposal, 
who  is  now  called  the  '  promisor  \  and  the  person  to  whom 
it  is  made,  who  is  called  the  '  promisee ' :  the  foundation 
is  thus  laid  for  a  right  on  the  one  hand  and  a  duty  on  the 
other.  The  nature,  extent,  and  results  of  these  rights 
fU)d  duties  it  is  the  province  of  the  Law  of  Contracts  to 
define. 

5.  It  generally  happens   that  the  man  who   makes  a 

promise  to  another,  does  so  with  a  view 
^  2  ***^^      to  some  advantage  which  that  other  person 

is  capable  of  conferring  upon  or  procuring  for 
him.  The  promisee  either  does  or  promises  to  do  some- 
thing which 'the  promisor  wants  to  be  done;  or  he  abstains 
or  promises  to  abstain  from  something  which  the  promisor 
wants  not  to  be  done ;  or  he  has,  previously  to  the  pro- 
misor s  promise,  but  at  his  desire,  so  done,  abstained,  or  pro- 
mised to  do  or  abstain.  This  act,  abstinence  or  promise 
is  the  motive  of  the  promisor's  promise,  and  is  defined  as 
the  'consideration*  for  it.  For  instance.  A,  in  considera- 
tion of  B  delivering  certain  goods,  promises  to  pay  him 
a  certain  price :  here,  the  delivery  by  B  is  t^he  considera- 
tion for  A's  promise:  or  A,  in  consideration  of  B's 
abstaining  from  suing  him,  promises  to  pay  the  debt 
with  10  per  cent,  interest  a  month  hence:  here,  Bs 
abstinence  is  the  consideration  for  A's  promise :  or  again, 
A  asks  B  to  take  care  of  his  child,  and  B  di)es  so :  sub- 
sequently, A,  in  consideration  of  B*s  having  done  as  he 
requested,  promises  him  Rs.  1,000:  here,  something  done 
by  B  at  As  request,  previous  to  B's  promise,  is  the 
consideration  for  it.    The  existence  of  some  one  of  these 
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different  kinds  of  consideration  is,  as  will  be  seen  here- 
after, one  of  the  essentials  of  a  valid  contract. 

6.     Since^  by  the   definition,    a   promise   involves    the 
Agreement.         assent   of  the   promisee,    it    follows  that 
R^rocal  Pro-     ^y^^y  promise  is  an  '  agreement,'  and  when 
S.  2.  the  consideration  for  a  promise   is  another 

promise,  the  agreement  consists  of  a  set  of  promises,  each 
one  being  the  consideration  for  the  other.  Thus,  an  agree- 
ment to  sell  and  purchase  goods  on  credit  consists,  when 
analyzed,  of  a  promise  on  the  part  of  the  seller  to  deliver 
the  goods  on  the  terms  stated,  and  of  a  promise  on  the 
part  of  the  buyer  to  pay  for  them  at  the  stipulated  time. 
Each  of  these  promises  is  the  consideration  for  the  other,  and, 
in  such  a  case,  the  promises  are  said  to  be  '  reciprocal' 

7.  The  first  great  distinction  between  various  sorts  of 

agreements    arises    out    of    the    question 

^2.   *  whether    they    are   legally  enforceable  or 

not.    Numerous  agreements  are,  as  will  be 

seen   hereafter,   discountenanced   by    the    law    on  moral, 

political  or  social  grounds ;  and  the  law  refuses  to  enforce 

them.     Such  agreements   are   said  to  be  '  void ;'  such,  on 

the  other  hand,  as  are  by  law  enforceable,  are  defined  as 

*  contracts/     This   employment  of  the  word  'contract'  is 

new  and  arbitrary ;  but  its  convenience  will  be  appreciated 

as  we  proceed  with  the  further  consideration  of  the  Act. 

An  agreement  which,  from  the  circumstances  of  the 

Voidable  con-      ^^^>  ^^  enforceable  by  one  of  the  parties 

tract.  to  it  but    not  by  the  other,  is  called   a 

*  voidable '  contract. 

8.  What  then  are  the  qualifications  necessary  in  order 
Essentials  of  a     ^    render  an  agreement  enforceable, — in 

contract.  other  words,  to  constitute  it  'a  contract'? 

Ss.  10, 11. 

They  may  be  stated  thus.     In  order  to  be 

a  contract,  an  agreement  (1)  must  be  made  by  the  free 

consent  of  the  parties ;  (2)  those  parties  must  be  competent 

to  contract ;  (3)  the  consideration  for  the  agreement  must 

be  lawful;  (4)  the  object  of  the  agreement  must  be  law- 
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fol ;  (5)  it  must  not  be  of  the  classes  of  agreements  which 
are  expressly  declared  by  the  Act  to  be  void ;  (6)  it  must 
not  contravene  any  law  in  force  in  British  India,  by  which 
any  contract  is  required  to  be  made  in  writing,  or  in  the 
presence  of  witnesses,  or  any  law  relating  to  registration. 

9.  These  points  are  next  specifically  dealt  with.     First, 
Competent  ^^  heive  a  definition  of  a  '  competent  per- 

peraoii.  gon,'  viz.,  a  person  who  is  (1)  of  the  age 

of  majority  according  to  the  law  to  which 
he  is  subject;  (2)  of  sound  mind;  and  (3)  not  disqualified 
by  any  law  to  which  he  is  subject,  as,  for  instance,  in  the 
case  of  a  wife  governed  by  English  law,  during  her  mar- 
riage, or  of  an  alien  prohibited  by  the  law  for  the  time 
being  firom  contracting,  or  of  certain  persons  who  are  spe- 
cially disqualified,  such  as  the  king  of  Oudh. 

10.  We    next  have  a  definition  of  ^  sound  mind,*  as 

being  the  state  of  mind  of  a  person  who, 
8. 12.  ftt  the  time  when  he  makes  a  contract, 

is  capable  of  understanding  it  and  forming 
a  rational  judgment  as  to  its  efiects  on  his  interests.  A 
person  is  not  incompetent  to  contract  because  he  is  usual* 
ly  of  unsound  mind,  if  at  the  time  of  making  the  contract 
he  is  of  sound  mind ;  and,  on  the  other  hand,  a  person 
usually  of  sound  mind  would  be  incompetent  to  make  a 
contract  at  any  time  when  he  happened  to  be  of  unsound 
mind,  as,  for  instance,  during  intoxication.  The  point  to 
be  looked  at  in  each  instance  is  the  contracting  party's 
capacity,  at  the  particular  time,  to  know  what  he  was  about 
and  how  the  transaction  would  afiect  his  own  interests. 

11.  Having  thus  defined  '  competent  parties,'  we  next 

come  to  analyze  the  meaning  of  'firee 
^^4!^*"      consent.'     In  the  first  place,  free  consent 

is  said  to  take  place  when  '  two  or  more 
persons  agree  upon  the  same  thing  in  the  same  sense ;' 
that  is,  there  must  be  one  thing  about  which  they  consent ; 
BO  that  two  persons  who  have  been,  from  mistake,  agree- 
ing with  one  another  about  different  things  described  by 
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the  same  name,  have  never  made  any  agreement  at  all. 
As,  for  instance,  when  two  persons  entered  into  an  agree- 
ment as  to  the  purchase  of  a  cargo  to  arrive  by  a  parti- 
cular ship  named  Peerless,  and  it  turned  out  that  there 
were  two  ships  of  this  name,  and  that  the  Peerless 
about  which  one  of  the  parties  was  speaking  was  a 
diflferent  ship  from  the  Peerless  of  which  the  other  spoke, 
there  was  held  to  have  been  no  assent,  since,  for  assent, 
it  is  essential  that  there  should  be  something  more  than  a 
mere  verbal  coincidence  of  terms :  in  order  to  constitute 
such  assent  as  is  necessary  for  a  contract,  it  must  be  shown 
that  the  minds  of  the  parties  did  really  concur  in  the 
matter  with  which  it  deals.  In  applying  this  rule,  however, 
consideration  must  be  had  to  the  principle  of  law  which 
precludes  a  person  from  asserting  that  his  meaning  was 
something  different  from  that  which  his  words  distinctly 
show  it  to  have  been ;  and,  in  the  case  of  written  agreements, 
to  that  rigid  rule  of  interpretation,  which  precludes  a  party 
to  a  written  agreement  from  adducing  evidence  other  than 
the  document  itself  for  the  purpose  of  showing  that  it 
meant  something  different  from  what  is  expressed  in  it. 
12.    Next,  in  order  that  there  may  be  a  contract,  not 

only  must  there  be  consent,  but  that  con- 
%  Tr^^*       ^^^^  must  be  free.     It  becomes  necessary, 

accordingly,  to  ascertain  the  circumstances 
under  which  consent  is  not  free.  Thase  circumstances  fall 
under  five  heads.     In  the  first  place,  consent  is  not  free  if 

it  is  caused  by  '  coercion,'  and  coercion   is 
Cwrcion.  defined  as  the  committing,  or  threatening 

to  commit,  any  act  forbidden  by  the  Indian 
Penal  Code,  or  the  unlawful  detaining  or  threatening  to 
detain  any  property,  to  the  prejudice  of  a  person,  with  the 
intention  of  causing  any  person  to  enter  into  an  agreement. 
In  these  cases  there  is  a  clearly-marked,  undisguised  inter- 
ference by  one  pei*son  with  the  exercise  of  another  person  s 
will,  and  this  interference  is  effected  in  the  most  palpable 
manner.     A  man  who,  under  compulsion  of  some  wrong 


Digitized  by 


Google 


INTRODUCTION.  Vll 

done  or  threatened  to  his  person  or  goods,  or  to  the  person 
or  goods  of  some  one  in  whom  he  is  interested,  is  induced 
to  express  assent,  does  not,  it  is  clear,  in  so  doing,  express 
his  real  wish  and  intention.  His  consent,  accordingly,  has 
Bot  been  '  free,'  and  there  has  been  no  contitict. 

13.  The  only   points   to  which  it  seems  necessary  at 

present  to  allude  in  reference  to  'coer- 
^wntials    of     ^i^j^ »  ^^Q^  gj^|.^  ^y^^^^  lj^  ^j^^j.  ^  constitute 

it,  it  is  not  essential  that  the  person  in- 
jured, or  threatened  with  injury,  should  be  the  same  as  the 
person  induced  by  the  injury  or  threat  to  agree;  and, 
secondly,  that,  as  the  Penal  Code  embraces  generally  every 
act,  by  which  one  person  can  illegally  harm  another,  except 
unlawful  detainer  of  property,  and  unlawful  detainer  is 
expressly  mentioned,  the  section  appears  to  embrace  every 
conceivable  form  of  improper  pressure  which  can  be 
brought  to  bear  by  one  person  on  another.  Of  course 
threats  of  legal  means  of  annoyance,  such,  for  instance,  as 
a  threat  of  going  1o  law,  however  disagreeable,  are  not 
'coercion.*  Coercion,  as  here  defined,  differs  altogether 
from  the  compulsion  which  will  preserve  certain  acts  from 
being  criminal  under  Section  94?  of  the  Indian  Penal  Code, 
in  order  to  constitute  which  it  is  necessary  that  there 
should  be  threats  reasonably  causing  an  apprehension  of 
instant  death. 

14.  But  there  are  other  ways  of  interfering  with  the  free 

exercise  of  a  person's  will,  which,  though 
^'^^''i;^;*^^     less  undisguised  and  expUcit    than  coer- 

cion,  are  none  the  less  conducive  to  the 
same  resnlt.  In  the  different  relations  of  life,  persons  are 
frequently  so  circumstanced  in  reference  to  each  other  as 
to  give  the  one  an  ascendancy,  more  or  less  complete,  over 
the  other's  mind  and  will.  There  are  cases,  for  instance, 
in  which  one  person  places  confidence  in  another,  and,  so  far, 
sabmits  his  own  judgment  to  that  other's  superior  skill, 
knowledge  or  experience  :  a  doctor  with  his  patient,  a  soli- 
citor with  his  client,  a  spiritual  adviser  with  the  person  who 
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comes  to  him  for  advice,  a  trustee  with  his  cestui  que  trust 
— have  all  a  certain  decree  of  confidence  reposed  in  them, 
and  the  influence  which  they  exercise  is  in  proportion  to 
the  confidence  reposed.  Again,  there  are  cases  where  one 
person  exercises  authority  over  another ;  and  this  authority, 
whether  real  or  apparent,  so  far  as  it  is  submitted  to, 
interferes  with  the  freedom  of  the  will  of  the  person  so 
submitting.  Parents  and  children,  guardians  and  their 
wards,  masters  and  their  pupils,  stand  in  this  relation  to 
one  another. 

15.  The  authority  may  not  be  one  which  is  commonly 

and  legally  recognized,  as,  for  instance,  that 
thon^'^^*  *^      exercised  by  a  parent  over  a  child  who  has 

reached  majority ;  but  it  may  be  none  the 
less  effectual  in  restraining  another's  will.  So,  also,  it  is 
easy  to  conceive  a  case  in  which,  where  a  rich,  powerful 
proprietor  had  dealings  with  ignorant  and  subservient 
tenants,  his  '  apparent  authority '  would  virtually  rob  the 
other  parties  to  the  transaction  of  all  real  freedom  of  choice. 
In  all  these  cases,  wherever  the  superior  position  of  the 
one  party  has  been  used  for  the  purpose  of  obtaining  an 
advantage  over  the  other,  which  he  could  not  otherwise 
have  obtained,  the  law  declares  that  there  has  been  *  undue 
influence,'  and,  consequently,  that  the  consent  obtained  by 
that  undue  influence  has  not  been  free. 

16.  In  the  next  place,  there  is  '  undue  influence '  when- 

ever advantage  is  taken  of  a  person  whose 
mitT^^     "^^'     wii^d  is  enfeebled  by  old  age,  illness  or 

distress,  mental  or  bodily,  so  as  to  make 
him  consent  to  that  to  which  he  would  not  otherwise  have 
consented.  An  agreement  forced  upon  a  person  dis- 
tracted by  pain,  prostrate  with  illness  or  sorrow,  or  unnerv- 
ed by  terror,  would,  accordingly,  be  lacking  in  '  freedom  of 
consent.'  *  Undue  influence '  differs,  it  will  be  seen,  from 
coercion,  in  the  respect  that '  coercion '  is  mainly  of  a  phy- 
sical, '  undue  influence '  of  a  moral,  character.  In  both  alike 
the  freedom  of  the  will  is  impaired. 
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17.  The  English  Courts  have  gone  great  lengths  in  the 

application  of  the  doctrine  that  '  undue 
jjggg^  influence'  invalidates  an  agreement.    Thus, 

a  father  who  has  been  forced  into  an  agree- 
ment by  the  fear  of  a  criminal  prosecution  impending  over 
his  son,  has  been  considered  as  acting  under  such  compul- 
sion as  to  be  no  longer  a  free  agent.  So,  also,  it  has  fre- 
quently happened  that  an  usurious  transaction  entered  into 
by  a  young  man  who  has  borrowed  upon  the  security  of 
his  expectations,  has  been  set  aside,  notwithstanding  that 
the  young  man  was  of  age,  on  the  gi'ound  that  it  disclosed 
an  unconscientious  use  of  the  power  arising  out  of  the  cir- 
cumstances and  conditions  of  the  parties,  there  being 
'  weakness  on  the  one  side ;  extortion,  or  advantage  taken 
of  that  weakness,  on  the  other/ 

18.  There  is  also  another  class  of  circumstances  which 

has  the  effect  of  preventing  consent  from 

reStotiJT'  ^^^g  fr^®'  *^^'  «^'  *^®  agreement  in  which 
it  has  resulted,  from  being  enforceable ; 
those,  namely,  in  which,  though  there  has  been  neither 
coercion  nor  undue  influence,  the  one  party  has  been  induced 
to  consent  by  a  misapprehension  for  which  the  other 
is  more  or  less  responsible.  This  class  of  cases  is  divided 
into  two  heads,  according  to  the  culpability  attaching  to 
the  person  from  whom  the  misapprehension  originates  : 
'fraud'  being  the  term  for  those  cases  in  which  there  is 
some  real  culpability  and  a  dishonest  intention  ;  '  misre- 
presentation '  being  the  term  when  there  is  no  dishonest 
intention,  and  little  or  no  culpability.  The  general  effect 
of  each,  however,  is  that  the  consent  produced  by  it  is 
not 'free/  and  the  agreement,  consequently,  unenforce- 
able. The  details  of  this  general  rule  will  now  be  consi- 
dered. 

Fraiid,  19*    ^^  order  to  constitute  frauds  there 

8- 17.  must  be  either — 

(1)    The  suggestion  of  a  fact  as  true  by  one  who  does 
not  believe  it  to  be  true ;  or 
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(2)  Active  concealment,  i.  c,  something  actually  done 

for  the  purpose  of  concealment  of  a  fact ;  or 

(3)  A  promise  made  without  any  intention  of  per- 

forming it ;  or 

(4)  Some  other  act  fitted  to  deceive,  or 

(5 )  Some  act  or  omission,  specially  declared  by  the 

law  to  be  fraudulent. 

It  is  necessary,  too,  in  order  to  constitute  fraud,  that  the 
act  should,  in  each  instance,  be  done  by  a  party  to  the 
contract,  or  his  agent,  or  with  his  connivance,  and  that  it 
should  be  done  with  the  intention,  either  (1)  to  deceive 
another  party  to  the  contract,  or  (2)  to  induce  him  to  enter 
into  the  contract.  Whenever  these  various  conditions  exist, 
there  has  been  '  fraud  ' ;  and  if  the  fraud  has  caused  the 
contract,  the  contract  is,  as  a  general  rule,  voidable  at  the 
option  of  the  party  on  whom  the  fraud  has  been  practised. 
If,  however,  the  facts  are  such  that  the  fraud  cannot  be 
said  to  have  been  a  proximate  and  determining  ground  of 
the  transaction,  the  mere  fact  of  there  having  been  fraud 
does  not,  per  se,  render  the  contract  voidable. 

20.  The  second  form  of  fraud  mentioned  in  the  preceding 
list  was  active  concealment.     There  is  a 

Fraudulent         marked  difference  between  this  and  mere 

concealment.  .,  ^x  •  xt.'  x       x  i 

s.  17.  Silence.     It  is  one    thing  to    take    active 

measures  to  hide  a  blemish,  or  to  deceive 
a  purchaser  as  to  the  quality  of  goods  sold:  it  is  another 
merely  to  keep  silent  about  facts  which  it  may  concern 
the  other  party  to  know,  but  about  which  he  does  not 
happen  to  enquire.  Here,  the  question  whether  silence  is 
fraudulent  or  not  depends  entirely  on  the  relation  of 
the  parties:  traders,  for  instance,  as  a  general  rule,  deal 
with  each  other  at  arm's  length,  and  are  understood  to  be 
under  no  obligation  to  volunteer  information  about  the 
matter  of  the  contract.  On  the  other  hand,  there  are  cases 
where  it  is  the  duty  of  each  party,  not  only  to  tell  the  truth, 
but  to  tell  the  whole  truth,  and  where,  accordingly,  the  mere 
failure  to  mention  a  fact  may   constitute   fraud.    Transac- 
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tions  which  are  based,  not  out  the  knowledge  or  judg- 
ment of  the  parties,  but  on  mutual  confidence-dealings*— for 
instance,  between  a  parent  and  child,  a  guardian  and  ward, 
a  marine  insurer  and  the  underwriter — proceed  on  the  basis 
that  each  party  is  bound  to  tell  the  other  all  he  knows,  and 
any  failure  to  comply  with  this  duty  would  render  the 
contract  voidable. 

21.  There  are  cases,   however,  where,  although  it  is  the 

party's  duty  to  speak,*and    although,  con- 

Praudnl^t    sequently,  his  silence  is  fraudulent,  yet  the 

wajsa^roandof     fraud  does  not  render  the  contract  voidable, 

aYoidanoa^  This  is  SO,  when  the  party   who  has   been 

misled  by  the-  silence  of  another  had  the 
means,  with  ordinary  diligence,  of  discovering  the  truth. 
This  is  the  only  exception  to  the  general  rule  that  fraud 
renders  a  contract  voidable  at  the  option  of  the  party 
deceived.  Where  a  distinct  mis-statement  has  been  made, 
or  fraud  of  any  other  kind  has  taken  place,  it  is  immaterial 
whether  the  party  deceived  had  the  means  of  knowing  the 
truth  or  not:  the  contract  in  any  case  will  be  unenforceable 
against  him. 

22.  In  the  next  place,  it  is  possible  that  one   party  to  a 
Misrepresent-       ^^ntract  may  mislead  another  unintention- 

•fcion.  ally,  aiid  be  guilty,  in  so  doing,  of  nothing 

more  than  inadvertence.     This  class  of  cases 
is  described  as   'misrepresentation.'     Under  it  are  placed — 
(i)  The  positive  assertion,,  in  a  manner  not  warranted 
by   the   information  of  the  party  making   it,  of 
that  which  is  not  true,  although  he   believes  it 
to  be  true ; 
(ii)  Any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  for  the  party  commit- 
ting it,  by  misleading  another  to  his  prejudice ; 
(iii)  The  causing,  however  innocently,  a  party   to  an 
agreement  to  make  a  mistake  as  to  the  substance 
of  the  thing  which  is  the  subject  of  the  agreement. 

23.  As  to  the  first  of  these  three  heads,  it  will  be  observed 
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that  a  pai'fcy  may  believe  what  he  says,  and  so  have  no  in- 
tention to  mislead,  and  yet  be  guilty  of  misrepresentation, 
if  the  positiveness  of  the  manner  of  his  assertion  is  not 
justified  by  the  degree  of  information  on  which  he  speaks. 
The  fact  of  the  speaker  believing  what  he  says  is  immaterial, 
if  that  belief  is  not  based  on  proper  information. 

24.  The  breaches  of  duty  which  mislead  another  to  his 
Breaches     of     prejudice,  to  which  the  second    sub-section 

^^^y-  refers,  consist,  it  is  imagined,  for  the  most 

part,  in  failures  by  one  party  to  a  contract  to  make  a 
disclosure,  or  to  give  a  notice,  or  to  take  a  precaution,  or  to 
observe  a  formality,  the  result  of  which  omission  is  that  the 
other  party  is  misled.  Another  breach  of  duty  which  would 
fall  within  the  scope  of  this  sub-section  would  be  a  failure, 
through  remissness,  to  undeceive  another  party  who  has 
been  misled  by  a  previous  unintentional  misstatement. 
Thus,  where  a  man  has  innocently  made  a  statement  which 
he  believed  to  be  true,  and  afterwards  discovers  that  it  is 
untrue,  it  is  incumbent  upon  him  not  to  allow  the  other 
party  to  continue  in  error ;  and  his  failure  to  discharge  this 
duty  amounts  to  a  misrepresentation.  If  any  such  breach 
of  duty  were  intentionally  committed,  with  a  view  either  of 
deceiving  the  other  party,  or  of  inducing  him  to  enter  upon 
the  contract,  the  omission  would  amount  to  fraud.  There 
being  no  dishonest  intention,  the  breach  of  duty  amounts 
merely  to  misrepresentation. 

25.  The  third  sub-section  appears  to  refer  to  anything  in 
CaTifling    mis-     ^^^    conduct    of   the    one    party    which, 

take  as  to  matter  accidentally,  has  the  effect  of  causing  the 
o  agreemen .  other  to  make  a  mistake  as  to  the  sub- 
stance of  that  about  which  he  is  contracting.  Where  the 
mistake  has  been  of  such  a  nature  that  the  two  parties  have 
not '  agreed  upon  the  same  thing  in  the  same  sense,'  there 
has  been,  as  was  pointed  out  in  paragraph  11,  no  assent  at 
all,  and,  consequently,  no  contract  would  have  come  into 
existence.  It  might  be,  however,  that,  though  there  was 
no  misunderstanding  as  to  the  identity  of  the  thing  about 
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which  the  contract  was,  yet  the  one  party  might  unin- 
tentionally mislead  the  other  in  some  particular  regard- 
ing its  substance.  If  he  did  so,  he  would  be  guilty  of 
misrepresentation  within  the  meaning  of  the  present  clause. 

26.  With   regard  to  this   and  every   form  of  misrepre- 

sentation it  will  be  observed  that  the  main 
Distinctionbe-     distinction  between  it  and  fraud  is,  that  for 

tween  fraud  and       «        ,      ,  ,  ,  .  . 

misrepresenta-  fraud  there  must  always  be  an  intention 
**^^*  either  to   deceive  or  to  induce  the  other 

party  to  enter  upon  the  contract :  whereas,  in  order  to  con- 
stitute misrepresentation,  there  need  be  no  deceit  or  artifice, 
and  no  desire  or  intention  to  gain  any  advantage  ;  the  fact, 
therefore,  that  it  took  place  through  ignorance  or  forgetful- 
ness  is  immaterial. 

27.  The  effects  of  fraud  and  misrepresentation  are  with 
Effects  of  mis-     ^^®  exception  identical.     Both  make  the 

representation.  transaction  voidable  at  the  option  of  the 
l)er8on  deceived,  but  if  he  had  the  means  of  discovering 
the  truth,  a  mere  misrepresentation  will  not  avail  as  ground 
for  avoiding  the  contract. 

28.  Persons  who  have  been  misled  by  fraud  or  misrepre- 
Remedyof par-     sontation  are  not,  however,  bound  in  every 

ties  miisied  by  instance  to  avoid  the  contract.  They  have 
presentation.  another  remedy  which  they  are  at  liberty 

^  ^^-  to  adopt.    Such  a  person  may,  if  he  pleases, 

insist  that  the  contract  shall  be  performed,  and  that  ho 
shall  be  put  in  the  position  in  which  he  would  have  been, 
if  the  other  party's  statements  had  been  true.  A  party, 
therefore,  who  brings  about  a  contract  by  means  of  fraud 
or  misrepresentation,  is  exposed  to  two  risks.  He  may 
find  himself  unable  to  enforce  the  contract  at  all ;  or  he  may 
find  himself  obliged  to  go  on  with  it,  and  to  make  good  the 
untrue  statements  by  means  of  which  he  induced  the  other 
party  to  enter  upon  it. 

29.  It  sometimes   happens   that,   without  there   being 
Mistake.  either  fraud  or  misrepresentation  on  either 

Sa.  20—22.  qI^q^  tijere  ^iU   \^Q  a  mistake.     If  the  mis- 
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take  is  such  that  the  parties  are  talking  and  thinking 
about  different  things  under  the  same  name,  no  contract 
has,  as  we  have  seen  in  paragraph  11,  come  into  existence. 
But  there  are  other  mistakes,  the  effects  of  which  have  to 
be  considered.  If  both  parties  labor  under  a  mistake  as  to 
a  matter  of  fact  essential  to  the  agreement,  the  agreement 
is  void.  Thus,  if  people  buy  and  sell  something,  supposijig 
it  to  be  in  existence,  when  in  reality  it  has  perished,  as, 
for  instance,  a  cargo  of  goods  at  sea,  the  common  mistake 
renders  the  agreement  void.  So,  where  a  life-estate  is  sold, 
both  parties  being  ignorant  of  the  fact  that  the  tenant  on 
whose  life  the  estate  depends  is  at  the  time  dead,  the  agree- 
ment is  a  nullity.  Erroneous  opinions  as  to  the  value  of 
the  thing  about  which  the  contract  is  made  are  not, 
however,  allowed  to  have  this  effect :  nor,  if  the  mistake 
is  about  a  law  in  force  in  British  India,  will  the  contract 
be  thereby  rendered  void.  A  mistake  as  to  the  law  of  any 
other  country  than  British  India  has  the  same  effect  as  a 
mistake  as  to  a  matter  of  fact,  and,  if  it  is  material  to  the 
agreement,  and  both  parties  labor  under  it,  will  render 
the  agreement  void.  It  must  be  remembered  that,  in  every 
case,  the  mistake  must  be  common  to  both  parties :  a  mis- 
take, however  serious,  under  wliich  one  party  to  the  conti'act 
only  labors,  does  not  as  such  impair  the  validity  of  the 
contract,  though  the  fact  that  the  one  party  suffered  the 
other  to  labor  under  it  may  possibly  be  evidence  of  fraud 
or  misrepresentation,  and  so  render  the  contract  voidable  on 
that  ground. 

30.    The   third    and    fourth    essentials    of   a   contract, 
mentioned   in    paragraph   8,  are    that   its 
object  and  oon-     *  Consideration '  and  its  '  object  *  should  be 
^^8^**23^*24  lawful.     Consideration    has    been    already- 

explained  in  paragraph  5  :  the  ^  object '  of 
a  contract  is  that  which  is  promised  by  the  respective  par- 
ties to  it.  Where  there  are  reciprocal  promises,  it  is  obvious 
that  the  thing  which,  from  the  one  party's  point  of  view, 
is  the  object  of  the  promise,  is,  from  the  other  party's  point 
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of  view,  its  consideration :  and  vice  verad.  Thus,  if  A  agi-ees 
to  sell  a  house  to  B  for  Rs.  1,000,  from  A's  point  of  view 
the  sale  of  the  house  is  the  object  of  the  contract  and  the 
payment  of  the  Bs.  1,000  is  the  consideration :  from  B's 
point  of  view,  the  payment  of  the  Rs.  1,000  is  the  object 
of  the  contract,  and  the  sale  of  the  house  is  the  considera- 
tion. As  to  this  matter  the  general  rule  laid  down  by 
the  Act  is  that,  if  the  consideration,  or  the  object  of  the 
agreement,  or  any  part  of  either  consideration  or  object,  or 
anyone  of  several  considerations  or  objects,  is  unlawful,  the 
agreement  is  void.  To  this  general  rule  there  is,  as  will 
be  seen  hereafter,  an  important  exception.  We  must 
first,  however,  ascertain  the  meaning  of '  unlawful.' 
Meaning  of  un-  31.  The  consideration  or  object  of  an 
^*^^°^-'  agreement  is  unlawful,  if 

(i)     it  is  forbidden  by  law ;  or 
(ii)    is  of  such  a  nature  as  to  defeat  the  provisions 

of  any  law  ;  or 
(iii)     is  fraudulent ;  or 

(iv)    involves  or  implies  injury  to  the  person  or  pro- 
perty of  another ;  or 
(v)    is  regarded  by  the  Court  as  immoral,  or  opposed 
to  public  policy. 
Every  consideration  or  object,  which  does  not  faU  with- 
in one  or  other  of  these  categories,  is  lawful. 
32.    The  first  four  of  the  classes  just  set  forth  require 
little  explanation.     The  word  '  injury'  in 
immoral  or  op-     class  4  is  uscd,  of  course,  in  its  strict  legal 
po^  to  pubUc     sense,    as    meaning    illegal  detriment;  so 
long  as  nothing  illegal  is  involved  or  im- 
plied in  a  contract,  its  results  on  the  interest  of  any  person 
would  not  affect  its  validity,  however  disadvantageous  to 
him  those   results  might  be.     The  fifth  clause  is  purposely 
worded  with  some  vagueness,  so  as  to  give  the  Court,  in 
each  instance,  a   certain   discretion   as   to   the    contracts 
which  it  will  allow  to  be  enforced.     The  decisions  of  the 
English  Judges  have,  however,  defined  with  considerable 
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precision  the  classes  of  contracts  which  are  to  be  regarded 
as  immoral  or  opposed  to  public  policy ;  and  Indian  Courts 
will^  of  course,  in  the  absence  of  express  enactment,  and 
where  the  dissimilarity  of  circumstances  is  not  so  entire 
as  to  render  any  analogy  fallacious,  be  guided  by  the 
English  rule.  Of  agreements  thus  regarded  as  immoral  or 
opposed  to  public  policy,  the  most  conspicuous  are  agree- 
ments to  traffic  in  public  offices,  agreements  in  disparage- 
ment of  the  sanctity  of  marriage-obligations,  agreements 
for  or  in  promotion  of  illicit  relations  between  the  sexes, 
agreements  having  for  their  object  the  improper  promo- 
tion of  litigation  by  parties  other  than  those  really 
interested  in  the  dispute.  The  limits  within  which,  and 
the  conditions  subject  to  which,  agreements  of  any  of  the 
above-named  classes  are  void,  will  be  found  discussed  at 
length  in  the  body  of  the  Act. 
33.  Besides  these  void  agreements,  there  are  certain 
other  classes  of  agreements  which  the  Act 
expfessiy  deolar-  expressly  declares  to  be  void.  In  the  first 
®dg^oi^  place,  an  agreement  made  without  consider- 

ation is,  as  a  general  rule,  void.  In  England 
the  rule  of  law  is,  that  the  fact  of  an  instrument  being 
sealed  and  delivered  is  in  itself  conclusive  proof  of  the 
existence  of  consideration,  and  it  is  not, 
T^thoiST^'a)^-  consequently,  incumbent  on  the  party 
deration.^  wishing  to  enforce  a  document  under  seal 

to  prove  that  there  was  consideration, 
nor  permissible  to  the  party  resisting  it  to  show  that  there 
was  none.  This  rule,  however,  has  never  been  applied 
to  this  country,  except  on  the  Original  Side  o£  the  High 
Courts,  and  must  now  be  considered  as  repealed  so  tax  as 
they  are  concerned.  The  present  Act  provides  three 
Exceptions  to  the  general  rule,  that  agreements  unsupport- 
ed by  consideration  are  void.    These  Exceptions  are : — 

(i)    When  the  agreement  is  one  made  between  near 

relations  out  of  natural  love  and  affection,  and 

is  in  writing  and  registered ; 
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(ii)     When  the  agreement  Is  to  compensate  a  person 
who  has   already   done  something  voluntarily 
for  the  person   making  the  promise,  or  some* 
thing  which  the  person    making    the    promise 
was  legally  compellable  to  do ; 
(iii)    When  the  agreement  is  to  pay  a  debt,  barred 
by  the  Limitation  Act,  but  otherwise  enforce- 
able, and  is  made  in  writing  and  signed  by  th^ 
party  to  be  charged  or  his  agent. 
84.    The  reason  of  the  rule  which  prescribes  consider- 
ation as  an  essential  to  a  valid  contract  is, 
ResBon  of  thd      .  i     .       i     ■  •  ,t       , 

role,  that  what  a  man    promises   without   an 

equivalent,  he  probably  promises  in  a  rash 
and  ill-considered  way  and  without  the  degree  of  delibera- 
tion that  should  attend  an  irrevocable  act.  As,  moreover, 
the  opposite  party  gives  nothing  in  return  for  his  promise, 
he  will  be  no  worse  off  than  he  was  before,  if  the  promisor 
recalls  it ;  and  it  is  right,  therefore,  that  the  promisor  should 
have  an  opportunity  of  doing  so  except  in  cases  where,  as 
in  the  Exceptions,  there  are  special  circumstances,  attending 
the  promise,  which  render  it  natural  and  equitable  that  the 
promise  should  be  made,  and  improper,  therefore,  that  it 
should  be  recalled. 

35.  The  rule  as  to  consideration  does  not  extend  to 

gifts,  the  validity  of  which,  it  is  expressly 
provided,  is  not  to  be  affected  by  anything 
contained  in  the  Act.  They  will,  accordingly,  remain,  as 
at  present,  governed  by  the  Hindu,  Mahummadan  or  other 
law  to  which  the  parties  in  the  case  are  subject,  and  a  gift, 
otherwise  valid,  will  not  be  impugnable  on  the  ground  of 
absence  of  consideration. 

36.  Though  the  law,  however,  insists  on  there  being 

some  consideration  to  support  a  contract,  it 
oc^S^  no     ^^f  ^^^  specify  how  much,  nor  will  it  en- 
gioTmdjtor  avoid-     quire  into  the  adequacy  of  the  consider- 
ation, except  for  the  purpose  of  determining 
whether  the  contract  was  really  made  with  the  free  consent 
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of  the  contracting  parties.  Where  the  consideration  is 
grossly  insufficient  to  support  the  promise,  there  arises  a 
presumption  that  the  promisor  was,  in  some  way  or  other, 
not  a  free  agent,  and  that  some  improper  influence  was 
brought  to  bear  upon  him.  In  deciding  whether  this  was 
so  or  not,  the  amount  and  character  of  the  consideration 
may  often  be  important  evidence.  In  every  other  case  it  is 
a  matter  with  which  the  Court  has  nothing  to  do,  and  into 
which  it  will  not  enquire.  No  one,  it  is  obvious,  but  the 
parties  themselves  can,  as  a  general  rule,  form  a  just  esti- 
mate of  the  terms  upon  which  it  may  have  been  worth 
their  while  tb,  agree. 

37.  Another  class  of  agreements  expressly  declared  by 

the  Act  to  be  void  consists  of  agreements 
riSTrf  Si^  ^  restraint  of  the  marriage  of  any  one 
nage.  other  than  a  minor.     The  well-being  of  the 

community  is  considered  largely  to  depend 
on  marriages  following  a  natural  and  healthy  course ;  any 
attempt  to  interfere  with  this,  or  to  bind  persons  to  remain 
in  a  condition  of  celibacy,  is  regarded  as  contrary  to  public 
policy,  and  agreements  which  are  framed  with  this  inten- 
tion are,  by  the  present  Act,  specially  declared  void. 

38.  On  the  same  ground  the  law  discountenances  agree- 

ments in  restraint  of  trade.    It  is  contrary 

Contracteinre-     to  public  policy  that  any  member  of  the 

Btramt^of^trade.      community    should    cease    to    have    free 

opportunity  of  exercising  his  powers,  and 
using  whatever  skill,  knowledge  or  experience  he  may 
possess,  in  contributing  to  the  wealth,  comfort  or  well-being 
of  society.  Agreements,  therefore,  which  have  for  their 
object  the  general  restraint  of  any  person  in  these  respects 
are  declared  to  be  'to  that  extent  void.'  To  this  general 
rule,  however,  there  are  some  important  exceptions.  The 
Bxoeptions  to  *  good- will '  of  a  business  is  got  together 
the  general  rule,  by  patience,  activity,  skill,  and,  often,  at  a 
groat  expense ;  and  it  is  only  right  that  the  man  who  has 
succeeded  in  forming  a  connection  should  gain  the  full 
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benefit  of  his  labors  by  being  enabled  to  sell  it  for  what 
it  is  worth  when  he  is  no  longer  desirous  of  personally 
carrying  the  business  on.  This,  however,  he  would  be 
unable  to  do,  if  he  might  not  legally  bind  himself  not  per- 
sonally to  engage  in  a  like  business.  The  rule,  therefore, 
has  been  so  far  relaxed  as  to  allow  a  person  who  is  selling 
the  good-will  of  a  business  to  agree  with  the  buyer  not  to 
carry  on  a  like  business  within  specified  local  limits 
(which  must  be  such  as  the  Court  deems  reasonable  in 
respect  of  the  character  of  the  business),  so  long  as  the 
buyer,  or  any  person  deriving  title  to  the  good- will  from  the 
buyer,  is  carrying  on  a  business  of  the  same  description. 
As  to  the  limits  which  will  be  deemed  reasonable,  a  large 
number  of  decisions  have  been  passed  in  the  English 
Courts,  and  their  application  will  be  found  discussed  in  the 
body  of  the  Act.  The  general  principle  upon  which  they 
proceed  is,  that  the  restriction  must  not  be  greater  than 
the  protection  of  the  person  interested  requires,  or  such  as 
to  inflict  injury  on  the  public. 

39.  Another  exception  to  the  general  rule  against  agree- 
ments in  restraint  of  trade  is,  that  partners  in  anticipation 
of  a  dissolution  of  partnership  may  agree  that  some  or  all 
of  them  will  not  carry  on  a  business  similar  to  the  partner- 
ship-business within  certain  local  limits,  the  reasonableness 
of  which  must  be  decided  as  in  the  case  of  the  sale  of  a 
good-wilL  Partners  may  also  agree  that,  during  the  continu- 
ance of  the  partnership,  they  will  not  carry  on  any  other 
business  than  that  of  the  partnership.  Were  such  agree-^ 
ments  not  lawful,  it  is  obvious  that  one  of  the  most  import- 
ant provisions  of  most  partnerships,  viz.,  the  securing  of 
the  excluMve  devotion  of  the  partner's  time  to  the  partner* 
ship-business,  would  become  impossible. 

40.  Another  class  of  void  a^eements  consists  of  those 
AffreementB  in     ^^  which  a  man  is  restricted  from  enforcing 

Miteaint  of  legal  his  rights  by  recourse  to  the  ordinary  legal 
'*^^*  tribunals.     Such  agreements  have  been  dis- 

countenanced by  the  English  Courts  on  the 
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ground  that  the  law  will  not  allow  a  man  to  shut  himself 
absolutely  off  from  the  benefits  of  its  protection,  and  lay 
himself  practically  at  the  mercy  of  the  person  with  whom 
he  has  contracted.  There  is,  however,  nothing  objection- 
able in  parties  agreeing  that  all  disputes  which  may  arise 
between  them  as  to  particular  subjects,  or  particular  classes 

•    .  .  .       of  subiects,  shall  be  refeiTcd  to  arbitration, 

Agreements  to  j        »  ^  ' 

refer  future  dis-  and  that  the  amount  settled  in  such  arbi- 
^^*^'  tration,  and  that  alone,  shall  be  recoverable. 

There  are  many  matters  which,  from  their  intricacy,  techni- 
cality or  other  cause,  are  peculiarly  unfit  to  be  adjusted  in 
Courts  of  law,  and  which  require  the  less  formal  investiga- 
tion which  can  be  secured  by  a  reference  to  arbitration. 
Such  agreements  to  refer  will  be  enforced  by  the  Courts,  and 
no  other  suit  can  in  such  a  case  be  brought  in  respect  of  the 
A  entfl  to  Di^^ter  of  the  dispute.  Agreements  to  refer 
refer  exiating  already  existing  disputes  to  arbitration  have 
^P^*^-  long  been  recognized  by  law,  and  express 

provision  is  made  for  them  in  the  Code  of  Civil  Procedure. 
No  question,  therefore,  as  to  their  legality  could  be  raised. 

41.  Wagers  are  discountenanced  as  of  an  immoral  tend- 

ency, and  agreements  by  way  of  wager  are 
sf  30. '  among  those  which  the  Act  specially  declares 

void.  No  suit  can  be  brought,  either  for  any- 
thing alleged  to  be  won  on  a  wager,  or  which  has  been  en- 
trusted to  a  stake-holder  to  abide  the  result  of  the  game  or 
other  uncertain  event  on  which  the  bet  depends.  A  proviso, 
by  way  of  indulgence  to  the  horse-racing  interest,  has  been 

added  to  the  section,  by  which  subscriptions 

to  a  prize  of  500  rupees  or  upwards,  to  be 
given  to  the  winner  of  a  horse-race,  are  exempted  from  the 
general  rule  which  renders  agreements  of  this  description 
void* 

42.  Another  class  of  void  agreements  is  that  of  agree- 
Agreements     ments,  the  meaning  of  which  is  not,  and 

Toid  for  nncer-     cannot    be  made,  certain.     The  law  can 
a  29.  only  deal  ivith  transactions  so  far  as  they 
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are  outwardly  expressed  by  the  words  or  conduct  of  the 
parties,  and  if  the  parties  have  so  dealt  with  each  other 
as  that  it  is  impossible  to  know  with  certainty  what 
they  meant,  the  only  safe  course  is  to  regard  the  whole 
transaction  as  a  nullity :  the  Court  cannot  conjecture  their 
meaniDg,  nor  can  make  it  a  contract  for  them  when  they 
have  not  chosen  to  do  so  for  themselves:  their  attempt  at  a 
contract  has  been  in  fact  abortive :  the  document,  the  meaning 
of  which  is  uncertain,  has  no  meaning,  and  the  transaction 
which  is  thus  uncertainly  expressed  is,  consequently,  void. 
43.    The  last  class  of  void  agreements  to  which  it  is 

necessary  to  draw  attention,  is  that  of 
do  an  impoesible  agreements  to  do  something  impossible. 
■**•  g  The  law  will  not  lend  its  aid  to  enforce 

bargains  which  it  is  physically  impossible 

for  the  promisors  to  perform :  such  an  obligation  is,  and  must 

be  regarded  as,  a  mere  nullity.     An  agreement  to  square 

the  circle,  to  foretell  the  future,  to  find  treasure  by  magic, 

to  do  anything   in    violation  of  the  ascertained  laws  of 

nature  is,  accordingly,  void. 

44f.    Sometimes,  however,  a  contract,  not  impossible  at 

Contracts  which     ^ts  inception,  becomes  impossible  owing  to 

become  impoaei-     subsequent  events  beyond  the  control  of  the 

we  or  unlawlul,  '^    ,  .       "^ 

andeoToid.  contracting  parties:    sometimes,    again,  a 

^-  ^^* '  contract  lawful  in  its  inception,  becomes 

unlawful  owing  to  some  similar  cause.  A  singer,  for  in- 
stance, contracts  to  sing,  and  loses  his  voice  through  illness ; 
or,  again,  a  war  breaks  out  between  the  countries  in 
which  the  contracting  parties  respectively  reside,  and  all 
trade  is  forbidden :  in  these  cases  the  result  of  the  contract 
l>ecoming  impossible  or  unlawful  is  that  it  becomes  void. 
45.  This  provision,  however,  does  not  exempt  a  promisor 
Liability  of  ^^^  knows,  or  has  the  means  of  knowing, 
promiflor  who  that  a  thing  is  unlawful  or  impossible,  and 
SittBMiwtbSQg  contracts  with  a  person  who  is  ignorant 
impooibie.  of  the  fact,  from  his  liability  to  recoup  the 

promisee  for  any  loss  ansing  to  him  from 
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the  non-performance.  The  promisor  has  knowingly  chosen 
to  promise  to  do  the  impossible  or  unlawful  thing,  and  h^ 
must  compensate  the  promisee  for  loss  accruing  to  him  from 
the  non-performance,  as  though  the  performance  were  possi- 
ble or  lawful. 

46.     Before  quitting  the  subject  of  void  agreements,  it  may 
Promise  to  do     ^  ^®'^  ^  notice  two  important  Exceptions 
legal  and  illegal     to  the  rule  mentioned  in  paragraph  30,  that 
I*  57  any  illegality,  either  in  object  or  consider- 

ation, renders  an  agreement  void.     The  first 
Exception  is  that,  when  persons  reciprocally  promise,  firstly, 
to  dosomethinglegal,and  then, under  specified  circumstances, 
to  do  something  illegal,  the  promise,  as  regards  the  legal 
thing  promised,  is  valid,  but,  as  regards  the  illegal  part  of  it, 
it  is  void.    Thus,  supposing  A  to  agree  to  sell  a  house  to  B 
for  Rs.  10,000,  but  that,  if  the  house  is  used  as  a  gambling- 
house,  B  shall  pay  Rs.    60,000,  the  sale  of  the   house  for 
10,000  rupees  would  be  valid;  the  further  provision  for  pay- 
ment of  Rs.  50,000  in  the  event  of  the  house  being  used  as  a 
gambling-house  would  be  void.     It  will  be   observed,  how- 
ever, that,  in  this  case,  part  of  the  consideration  and  part  of 
the  object  of  each  of  the  contracting  parties'  promise  is 
illegal.    The  contingent  illegality  is,  however,  simply  regard- 
ed as  a  nullity:  it  does  not  vitiate  the  whole  transaction. 
47;    The  other  Exception  to  the  rule,  as  to  the  effects  of 
Alternative     illegality  in  the  object  or  consideration  of  an 

promise,       one     agreement,  comes  into  force  when  an  alter- 
branch  of  which        °  .  .      .  ,  ,  ,/.,., 

is  illegal.  native  promise  is  made,  one  branch  of  which 

®*  ^^-  is  legal   and  the  other   illegal.    Here,  the 

entire  agreement  does  not  become  void  ;  the  illegal  branch 

alone  is  unenforceable.    This  provision  is  borrowed  from  the 

English  law,  and  proceeds,  no  doubt,  on  the  principle  that 

the  policy  of  the  law  is,  so  far  as  may  be,  to  carry  people's 

bargains  with  each  other  into  effect,  and  not  to  allow  a 

partial  illegality,  which  is  capable  of  being  separated  from 

the  legal  portion  of  the  transaction,  to  operate  so  as  to  render 

the  whole  unenforceable. 
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48.    We  have  seen  that  agreements  by  way  of  wager 
ContmRent  *"^  void.    The  law  does  not,  however,  forbid 

oontractB.  parties  firom  entering    upon  contracts  so 

framed  as  to  become  obligatory  only  on 
the  occurrence  or  non-occurrence  of  some  particular  event. 
It  frequently  happens  that  the  parties  to  a  contract 
do  not  want  to  create  an  absolute,  unconditional  obligation 
between  themselves,  but  merely  to  provide  that,  in  case  of 
a  particular  circumstance  occurring,  the  one  shall  be  bound 
to  do  something  for  the  other.  They  make,  accordingly, 
what  are  called  '  contingent  contracts/  For  instance,  a 
merchant  is  going  to  employ  a  clerk.  So 
d^^^^*  ^'  ^^^S  ^  matters  continue  in  their  present 
state,  he  wants  nothing  more;  but  he 
wishes  to  guard  himself  against  a  possible  future  occur- 
rence, viz.,  the  dishonest  behaviour  of  the  clerk  :  he  conse- 
quently contracts  with  a  third  party  that,  in  case  of  the  clerk's 
misconduct  occasioning  him  loss,  the  third  party  will  make 
it  good.  This  is  a  contract  of  indemnity,  one  of  the  com- 
monest forms  of  contingent  contract.  Or,  to  take  another 
instance,  a  merchant,  sending  a  valuable  cargo  to  a  foreign 
country,  wishes  to  guard  against  the  loss  which  a  possible 
disaster  at  sea  might  inflict  upon  him ;  he  agrees,  therefore, 
with  another  person  that,  in  case  of  any  such  accident 
Contract  f  Occurring,  the  one  shall  make  it  good  to 
marine  insur-  the  other  to  an  amount  specified :  this  is 
^^  a  contract  of  maiine    insurance,   another 

common  form  of  contingent  contract.  Sometimes  such 
contracts  assume  a  somewhat  more  complicated  form :  for 
instance,  the  contingency,  on  the  happening  of  which  the 
person  contracting  becomes  bound  to  do  or  not  to  do  the 
thing  agreed,  may  be  the  occurrence  of  something  within  a 
specified  time,  or  before  the  occurrence  of  some  other  event. 
Persons  frequently,  for  example,  insure  their  lives  for  a 
particular  period,  that  is,  agree  that,  if  they  should  die 
within  the  period  named,  a  sum  agreed  is  to  be  paid  to 
their  representatives;  or  again,  the  contingency  may  be 
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tbe  non-occnrreDce  of  a  particular  event  within  a  specified 
time,  or  before  another  specified  event,  as,  for  instance, 
A  may  agree  to  do  something,  provided  B  does  not  die  in  the 
lifetime  of  C,  or  does  not  die  previously  to  D's  attaining 
majority. 

49.  As  to  contracts  of  this    description    the   following 
Rules  as  to  en-     rules  alone  require  notice:  first,  when    the 

foroement  of  contract  is  to  do  or  not  to  do  something  if  a 
tracts.  future  uncertain  event  happens,  it  cannot  be 

®-  ^^'  enforced  until   that   event  has  happened; 

and  if  the  event  becomes  impossible,  the  contract  becomes 
void.  A  contingent  contract,  for  instance,  in  which  A 
promised  to  pay  B  Rs.  1,000  when  B  married  C,  would 
become  void  upon  C's  dying  without  having  been  married 
to  B,  inasmuch  as  the  event  on  which  the  contract  depended 
would  have  become  impossible.  But  it  might  also  become 
When  event  is  ^^^^  ^^  ^^®  marriage  of  either  B  or  C  to  any 
deemed  to  be-  one  else ;  for,  though  it  would  still  be  pos- 
come  impossible,      g.  y^  ^j^^^  5,^  ^j^^  ^^  q,^  husband  might  die, 

and  so  a  marriage  between  B  and  C  at  some  future 
time  again  become  possible,  yet  this  is  not  a  sort  of  possi- 
bility which  the  law  will  recognize ;  the  rule  being  that, 
when  the  event  on  which  a  contract  is  contingent  is  an  act 
to  be  done  by  some  person,  and  that  person  puts  himself  in 
a  position  which  makes  it  impossible  for  him  to  specify  any 
period  within  which  he  will  do  the  act,  or  which  makes  it 
impossible  that  he  should  do  it  unless  some  other  event 
over  which  he  has  no  control  happens,  then  the  event  on 
which  the  contract  is  contingent  will  be  regarded  as  having 
become  impossible,  and  the  contract  as  having  become 
void. 

50.  Another  rule  governing  contingent  contracts  is,  that 
Ck)ntracts  '  de-     ^^  ^^®  contingency  on  which   the  contract 

pendent  on  non-     jg  (iei>endent  is    the  non-occurrence  of  a 

occurrenoe     of  .  * 

event.  particular  event,  the  contract  can  be  en- 

*  ^^'  forced  when  the  occurrence  of  the  event 

becomes  impossible  and  not  before.     If^   for  instance,  A 
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agrees  to  pay  B  Rs.  1,000  in  case  a  particular  vessel 
does  not  return,  the  contract  is  enforceable  when  it  becomes 
impossible  that  it  should  return,  as,  for  instance,  by  being 


51.  Lastly,  if  the   contingency  on  which  the  contract 
Agreementede-     depends  is  the   occurrence  of  a  particular 

pendentono^t     event  within  a  specified  time,  the  contract 
specified  time.         becomes  void — (1 )  when  the  time  specified 
^  ^^'  has  elapsed  without  the  occurrence  of  the 

event;  or  (2)  if,  previously  to  the  expiry  of  the  time 
specified,  it  becomes  impossible  that  the  event  should  hap- 
pen. A,  for  example,  agrees  to  pay  B  Rs.  1,000  if  a 
certain  ship  returns  within  the  year :  the  contract  becomes 
void  if  either  the  year  elapses  without  the  ship  having 
returned,  or  if,  previous  to  the  expiry  of  the  year,  the 
return  of  the  ship  is  rendered  impossible  by  its  loss. 

52.  It  must  be  observed,  moreover,  that  the  fact  of  the 
iMiiTA  Af     ®^®^^  ^^  which  the  contract  depends  be- 

the  impossibility  ing  impossible  will  render  the  contract 
*™"^*^  void,  whether  the  parties  to  the  contract 
are  aware  of  the  impossibility  or  not.  A, 
for  instance,  might  promise  B  Rs.  1,000  on  B's  marry- 
ing A's  daughter.  If  A's  daughter  were  dead  at  the  time, 
and  the  contingency  of  the  marriage  thus  impossible,  the 
contract  would  be  void,  though  neither  party  was  aware 
of  her  death. 

53.  From  the  examples  stated    above    it  will  be  ap- 

parent  that  the    contingency    on  which 
be  contingent  on     the  contract  depends  may  be  something  to 

tte  ^'t^^  ^  ^  ^^^^  ^^  ^^^  ^^  ^^®  parties  to  the  con- 
tract. In  such  cases  the  party  on  whose 
act  the  contract  is  contingent  has  it  in  his  power,  if  he 
pleases,  to  render  the  contract  enforceable,  or,  if  he  pleases, 
to  keep  it  in  abeyance.  Contracts  of  this  nature  must  be 
distinguished  from  those  in  which  there  are  reciprocal 
promises  by  the  two  parties,  the  one  made  in  consideration 
of  the  other.    In  those  cases  there  is  a  mutual  obligation : 
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here,  the  obligation  may  be  all  on  one  side  ;  but  the 
party  on  whose  act  the  contract  is  contingent  has  it  in 
his  power,  by  doing  or  refraining  from  the  act,  to  fix 
the  moment  at  which  the  contract  shall  become  en- 
forceable. 

54.     Having  now  ascertained  the  elements  of  which  a 
Performance  of     c^^^^r^^  consists,  the  conditions  subject  to 

contraots.  >     which  it  is  enforceable,  the  circumstances 

8  m 

under  which  it  is  or  becomes  void,  and  the 

contingencies  on  which  it  may  be  dependent,  we  next  pro- 
ceed to  inquire  into  the  mode  in  which  it  must  be  carried 
out.  This  brings  us  to  the  consideration  of  the  subject  of 
Parties  must  Performance.  In  the  first  place,  the  general 
perform  or  offer  rule  is  laid  down,  that  the  parties  to  a 
P®  ^™*  contract  must  perform  their  respective  pro- 

mises, or  must  make  such  an  offer  of  performance  as  the 

law  considers  tantamount  to  performance, 
performance  "^^^  right  to  performance  may,  however,  be 
may  be  dispensed     superseded  in  various  ways;  sometimes  the 

law  releases  a  person  directly  from  the 
obligation  of  performing  his  promise,  as,  for  instance,  when 
an  insolvent  is  released  from  paying  his  debts,  or  when  a 
transaction  involved  in  the  contract  is  declared  illegal; 
sometimes  the  parties  agree  to  put  an  end  to  the  obligation 
or  to  substitute  a  new  one  in  its  place ;  sometimes  the  con- 
duct of  one  of  the  parties  is  such  that  the  other  is  thereby 
released  from  the  obligation  of  performing  his  part  of  it. 
All  these  modes  in  which  performance  may  be  dispensed 
with  will  be  considered  in  detail  hereafter.  At  present  it 
Act  imposes  ^^  important  to  observe  that  the  rule  now 
obligation       to  ^  under  consideration  creates  a  definite,  legal 

duty  with  which  all  parties  to  a  contract 
are,  subject  to  certain  specified  conditions,  bound  to 
comply,  and  which  is  enforced  by  the  sanction  of 
damages,  which  the  law  allows  the  party  injured  by 
a  breach  of  contract  to  recover  against  the  party  com- 
mitting the  breach. 
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55.  We  must  fii-st  ascertain  the  circumstances  under 

which  an  oflTer  to  perform  is  tantamount  to 
eqmvSent  ^  to  performance.  It  will  be  obvious  that,  in 
^"^'T^S^'  most  contracts,  the  co-operation    of  both 

parties  is  necessary  in  order  to  render  per- 
formance possible.  If  one  party  is  to  deliver  goods,  the 
other  must  accept  them ;  if  one  party  is  to  render  services, 
tiie  other  must  receive  them  ;  if  money  is  to  be  paid  on  the 
one  hand,  it  must  be  taken  in  payment  on  the  other.  Sup- 
posing, therefore,  that  one  party  to  a  contract  is,  for  any 
reason,  unwilling  to  accept  performance,  all  that  the  other 
can  do  is  to  oflTer  to  perform,  and,  having  so  oflTered,  he  is 
entitled  to  stand,  as  regards  his  own  rights  under  the  con- 
tract and  his  power  to  enforce  them,  exactly  in  the  same 
^sentialfl  of  Position  as  if  he  had  performed.  In  order, 
an  offer  of  per-  however,  that  an  oflTer  of  performance  may 
fonnaace.  j^^^^  ^j^jg  ^g.^^^^  j^  ^^^  b^_ 

(i)    unconditional ; 

(ii)  made  at  a  proper  time  and  place,  and  under  such 
circumstances  ^  to  allow  the  other  party  a 
reasonable  opportunity  of  ascertaining  that  the 
person  oflTering  to  perform  is  able  to  perform 
the  whole  of  that  which  he  has  promised ; 

(iii)  when  the  oflTer  is  to  deliver  something,  the 
promisee  must  have  a  reasonable  oppor- 
tunity of  seeing  that  the  thing  offered  is 
the  same  thing  as  the  promisor  is  bound  to 
deliver. 

56.  A  promisor  whose  oflTer  of  performance  made  in 

compliance     with    these    conditions     has 
Offer  made  to      ,,,.,..        .,  ..• 

one  of  several     oeen  declined,    IS   in   the    same   position 

P**"**^^  as    though     he    had     performed;    more- 

over, in  the  case  of  a  promise  made 
to  several  joint  promisees,  an  oflTer  of  performance  made 
^  one  of  them  has  the  same  eflTect  as  an  oflTer  made 
toalL 
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57.     The  next  point  to  be  decided  is,  as  to  the  persons 
„      ,  on  whom  the  obligation  of  performinff  the 

tracts  must    be     pronuse  lies.     The  parties  to  the  contract 
^^^8^40  are,  of  course,  primarily  liable;  but,  as  it 

often  happens  that  a  contract  is  not  com- 
pleted in  a  man's  lifetime,  it  is  necessary  to  settle  what 
promises  lose  their  obligatory  force  with  the  life  of  the 
promisor,  and  what  promises  are  binding  on  his  representa- 
tives. 

68.    The  rule  as  to  this  is,  that  a  man's  promises  are 
binding  on  his  representatives  "  unless  a  con- 
WbM;promi8e8     trary  intention  appears  from  the  contract," 
promisor^s  repre*     and   this   contrary    intention    is    inferred 
"^**  S^IS  wherever  the  skill,  experience,  taste  or  other 

personal  qualities  of  the  promisor  are  an 
essential  element  in  the  bargain.  If  A  engages  B  to 
paint  him  a  portrait  or  write  him  a  poem,  B,  and  no 
one  else,  must  fulfil  the  promise;  and  if  B  dies  before 
fulfilment  is  complete,  B's  representatives  can  neither  be 
compelled  to  go  on  with  it,  nor,  on  the  other  hand,  can 
they  claim  to  complete  the  performance  on  their  side  and  . 
80  entitle  themselves  to  claim  performance  of  the  recipro- 
cal promise  by  the  other  party. 

59.    The  same  rule  applies,  during  the  promisor^s  life- 
time, to   promises  in  which,  firom  the  na- 
whidi'^need  ^not     *^^®  ^^  *^  ^^^^>  ^^  appears  not  to   have 
^  P®'*^^**^^     been  the  intention  that  the  contract  should 
^  ^  8. 40.  ^  personally   performed.     In   such   cases 

the  promisor  may  either  perform  the  pro- 
mise himself,  or  may  employ  a  competent  person  to  perform 
it.  A  man  who  promises  to  pay  money  or  to  deliver  goods 
to  another,  fulfils  his  contract  just  as  efiectually  by  sending 
his  agent  with  the  money  or  goods,  as  if  he  personally 
made  payment  or  delivery :  an  author  or  artist,  on  the  other 
hand>  must  himself  perform  his  contract^  and  cannot  do  so 
through  the  agency  of  another. 
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60.  The  promisee  may  object  to  such  substitation  on  the 

grouud  that   the   intention   was  that  the 

Rromiaee    ao-     contract   should  be  personally   performed, 
eeptmg perform-  ,i     ^    xi  t       i      .  T 

uice  from  third     or  that  the  proposed  substitute  is  not  com- 

objeSl    ^'^^^^     petent :  if,  however,  he  accepts  performance 

S.41.  from  a  third  party,   he  cannot  afterwards 

enforce  it  against  the  promisor. 

61.  Sometimes  a  promise  is  made  by  several  persons 

.        jointly,  and  in  that  case  it  becomes  impor- 

cuired  by  joint     ^>^^^  to  determine  what   precise  liability, 

^"sTiT  11  ^^  *'^®  absence  of  any  express  agreement, 

devolves   on   each  of  them.     The  rule  is 

that  all  the  joint  promisors,  and,  after    the  decease     of 

any  of  them,  the  representatives   of  the 

deceased  promisor  along  with  the  survivors, 

are  bound  to  fulfil  the  promise.     The  promisee  in  such  a 

case  may  compel  any  one  of  the  loint  pro- 

Riglitofpro-  .  /      ^  i.u        1.   1       rxi.  •      - 

miaee     against     misors  to  perform  the  whole  ot  the  promise. 

each  joint  pro-     Every  joint  promise  is  therefore*,    under 
the  present  Act,  presumed  to  be  'joint 
and  several.'    The   joint  promisor,    however,   who  is  so 
called  upon  to  perform  the  whole  promise,  is  not  without 
his  remedy.     He  can,  in  the  absence   of  some  express 
agreement  to  the  contrary,  compel  every  other  joint  pro- 
misor to  share  equally  with  himself  the 
Right  of^Jo^     burthen  imposed   by  the  joint   promise  ; 
force   contribu-     and  when  one   of  the  joint  promisors  in 
^  a  43.  ^^^^  ^  ^^^^  makes  default,  as  by  becoming 

bankrupt,  the  remaining  joint   promisoi*s 
most  apportion  among  themselves  the  additional  burthen 
impoBed  upon  them  by  the  failure  of  one  of  their  number 
to  perform  his  share  of  the  common  obligation. 
62.    It  may  be  that  the  persons  who  make  the  joint 
promise  stand  to  each  other  in  the  rela- 
igBioflt   p^^     tion  of  principal  and  surety ;  in  that  case, 
S.  43  ^^  ^^®  surety  is  called  upon  to  perform  the 

promise,  he  is,  of  course,  entitled  to  recover 
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the  whole  of  it  from  the  principal,  as  the  obligation  is, 
primarily,  that  of  the  principal  alone. 

63.  Should  the  person  to  whom  a  joint  promise  is  made 
Effect  of    re-     choose  to  release  one  or  more  of  the  persons 

lease  of  one  of     ^jjo  join  in  the   promise,    the  question 

several  joint  pro-  ,  '      , 

misors.  arises,  what  the  effect  of  this  release   is 

®'  **•  upon  the  rest.    According  to  the  theory 

of  the  English  Common  Law  Courts,  the  obligation  incur- 
red by  joint  promisors  is  entire,  and  the  release  of  any  one 
of  the  joint  promisors  has  the  effect  of  releasing  all.  The 
Courts  of  Equity,  however,  have  devised  means  for  evad- 
ing this  inconvenient  result;  and  the  present  Act  is  framed 
with  a  similar  intention.  The  release  of  one  joint  pro- 
misor does  not,  under  its  provisions,  operate  to  discharge 
the  other  joint  promisors,  or  to  affect  any  rights  of  contri- 
bution which  the  joint  promisors  may  have  as  between 
each  other. 

64.  Sometimes  promises  are  made  to  several  persons 

jointly,  and  it  is  necessary,  accordingly,  to 

Right  of  joint     determine  by  what  rule  the  rights  of  such 
promisees.  ...  .  .n      .        xi  i  « 

S.  45.  joint  promisees  will,    m    the    absence    of 

special  agreement,  be  governed.  The  rule 
is,  that  all  the  persons  to  whom  a  promise  is  made 
must,  during  their  joint  lives,  join  to  enforce  it;  and 
that,  after  the  decease  of  any  one  of  them,  his  repre- 
sentative must  join  with  the  surviving  joint  promisees 
in  demanding  performance.  When  all  the  joint  pro- 
misees are  dead,  the  representatives  of  all  must  act 
jointly. 

65.  Having  now  disposed  of  the  persons  who  are  bound 

to  perform  the  contract  and  the  persons 

Time  and  place     -^ho  can  claim  performance,  we  come  next 
of  performance.  , 

Sa.  46—60.         to  the  consideration  of  the  time  and  place 

at  which  it  ought  to  be  performed.     The 

most  important  rule  as  to  this  is,  that  performance  must  be 
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in  the  manner  and  at  the  time  which  the  promisee  pre- 
scribes or  sanctions  :  thus,  a  payment  to  A 

Performance  may,  if  he  SO  direct  or  consent,  be  made  by 
S*^inaimer°pre-  placing  the  amount  to  A's  credit  with  his 
scribed  by  pro-     banker,    or    by    setting-off   the    amount 

S.  50.  against   a  debt  due  by  A  to  the  person 

owing  the  money,  or  by  paying  the  money 
to  some  one  else.  In  the  same  way  any  delivery  of  goods, 
whether  to  a  carrier  or  wharfinger,  whether  at  one  time  and 
place  or  another,  will  be  good,  provided  that  the  promisee 
direct  or  consent  to  it. 

66.  Supposing,  however,  that  the  promisee  does  not  ex- 

pressly sanction  or  prescribe  any  manner 

When  contract     of  performance,  the  matter  will  be  governed 

does  not  fix  time.  ^ 

8.  46.  by  the  following  rules.    When  the  terms  of 

the  contract  throw  it  on  the  primisor  to  act 

without  application  being  made  in  the  first  instance  by  the 

promisee,  and  when  no  definite  time  for  performance  is  fixed 

by  the  contract,  the  rule  is  that  it  must  be   performed 

"within  a  reasonable  time."     What  this  '  reasonable  time ' 

is,  will  depend,  of  course,  on  the  special  circumstances  of 

each  case,  and  on  the  facts  which  were  before  the  parties' 

minds  when  the  contract  was  made. 

67.  When  a  day  for  performance  is  fixed  by  the  con- 
Ruiewhenaday     tract,  and   the  terms  of  the  contract  are 

fonnanoe^andiw  ^^^^  ^^^^  *t®  person  who  has  made  the 
^li»tion  is  to  promise  haAd^p  perform  it  without  any 
promiBee.  ^  ^  demand  beinjimade  by  the  opposite  party, 
^  *^-  the  rule  is,  that  the  promisor  may  perform 

the  promise  at  any  time  during  the  usual  business-hours  on 
the  day  agreed.  The  performance  must  be  morever  "  at 
the  place  at  which  the  promise  ought  to  be  performed."    This 

would  probably  be  indicated  expressly  by 
of  deliver/  ^  the  terms  of  the  contract,  or  wpuld  be  in- 
^^^8*94  ferred  from  the  nature  of  the  case.    One 

general  rule  only  as  to  the  place  of  per- 
fonnance  of  contracts  is  given  by  the  Act.     In  the  case  of 
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goods  sold,  the  place  of  delivery  is,  in  the  absence  of  express 
agreement,  understood  to  be  the  place  at  which  they  are  at 
the  time  of  the  sale,  or,  if  the  goods  aie  not  in  existence  at 
the  time  of  the  sale,  then  the  place  at  which  they  are  pro- 
duced. In  the  case  of  other  contracts  there  will  be,  in 
general,  little  difficulty  in  ascertaining  what  is  the  place 
at  which  the  promise  "  ought  to  be  performed." 

68.  In  the  case  of  a  contract  so  framed  as  to  lay  upon 

_  ,       ,  the  promisee  the  burthen  of  demandinfi^  per- 

Rule   when   a      ^      *^  .      .^^      ^     .  -     l  xi  i 

day  is  fixed,  but     formance  m  the  first  instance,  the  rule  cor- 

tob^m^Tbyt^     responds  to  that  just  laid  down.     The  pro- 

promisee.  misee  must  demand  performance  within 

the  usual  hours  of  business  and  at  a  proper 

place,  and  the  question  as  to   what  is  a  proper  place  must 

depend,  in  each  instance,  on  the  particular  facts  of  the  case. 

69.  The  last  case  is  when  the  promisor  is  bound  by  the 

«  ,     ^  terms  of  the  contract   to  perform  his  pro- 

xCnle  wnen  no  i  %  t    •  j     • 

place  is  fixed,  and     mise  Without  any  demand  being  made  in 

Ih'^S^I^  tlie  fi"t  i-^stance  by  the  promisee,  and 
to  be  made.  where  no  place  is  fixed  by  the  contract  for 

8    49 

performance.  Here,  it  is  the  duty  of  the 
promisor  to  apply  to  the  promisee  to  fix  a  reasonable  place 
for  performance,  and,  when  this  has  been  done,  to  perform 
the  promise  at  the  place  so  fixed. 

70.  We  have  seen  in  the  preceding  paragraphs  by  whom 

and  in  what  manner  promises  ought  to  be 
jj^l^^o^'hj  performed  :  we  have  now  to  consider  the 
one  party.  effects  of  non-performance   of  his  promise 

**    "  by  one  party  to  a  contract,  on  the  rights  and 

obligations  of  the  other  party  to  it.  A  contract  consists,  it 
has  been  shown,  in  almost  every  instance,  of  reciprocal  pro- 
mises, and  these  promises  are  to  a  greater  or  less  degree 
inter-dependent,  so  that  a  failure  to  perform  on  the  one 
side  generally  justifies  a  refusal  to  perform  on  the  other.  Much, 
learning  has  been  expended  in  the  English  Courts  on  nicedis- 
tinctions  arising  out  of  the  question  whether  particular  con- 
ditions were  concurrent  and  independent,  so  as  to  allow  of 
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the  rest  of  the  contract  being  enforced  irrespectively  of 
their  folfilment  or  non-fulfilment,  or  whether  they  were 
conditions  precedent  and  dependent,  so  as  to  necessitate 
their  fulfilment  as  an  essential  preliminary  to  the  enforce- 
ment of  the  rest  of  the  contract.  Various  canons  have  been 
laid  down  for  deciding  under  which  of  these  two  categories 
any  particular  covenant  ought  to  be  placed  :  but  there  is 
scarcely  any  one  of  these  canons  against  which  some  one  or 
other  of  the  decided  cases  does  not,  more  or  less,  ofiend, 
and  the  subject  cannot  be  said  to  be  one  upon  which  the 
varioos  English  tribunals  have  been  at  all  times  wholly 
unanimous.  In  the  present  Act  the  expressions  '  condition 
precedent'  and 'condition  concurrent '  have  not  been  pre- 
served, and  the  subject  is  provided  for  by  the  following 
roles.  First,  when  there  are  reciprocal  promises  to  be 
^  ,  .  .     simultaneously  performed,  the  one  party  to 

ledprooa  pio-  the  contract  need  not  perform  his  promise 
muM  to  be  si-  unless  the  other  party  is  ready  and  willing 
poformed.  to  perform  his.    A,  for  instance,  contracts 

to  deliver  goods  to  B  on  pajnnent  of  the 
price.    Here,  there  are  reciprocal  promises  :  A's,  to  deliver 
the  goods,  B's,  to  pay  the  price ;  performance  is  to  be 
simultaneous.    Neither  of  the  parties,  therefore,  is  bound  to 
perform  on  the  one  side,  unless  the  other  party  is  ready 
and  willing  to  perform  on  the  other :  and  non-performance 
by  one  party  may  be  successfully  defended  by  showing  that 
the  other  party  to  the  contract  was  not  'ready  and  willing ' 
to  perform  his  part  of  tlie  bargain. 
71.    Where  the  performance  of  the  reciprocal  promises  is 
Rule  f    rd        ^^^  ^  ^^  simultaneous,  the  rule  as  to  the 
of  pifonnance     order  of  their  performance  is,  that  they  are 
Dues.  to  be  performed  in  the  order  expressly  fixed 

^^'  by  the  contract,  or,  in  case  no  order  is 

expressly  fixed  by  the  contract,  in  the  order  which  the 
nature  of  the  transaction  requires.  Supposing,  for  instance, 
tbat  A  and  B  contract  that  A  shall  make  over  his  stock 
to  B  at  a  price  to  be  paid  hereafter,  and  that  B  shall 
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give  a  security  for  the  pajnnent :  here,  though  nothing  is 
said  as  to  the  order  of  performance,  it  is  obvious  that  the 
intention  is  that  A  should  get  the  security  before  he  parts 
tvith  his  stock;  and  B's  promise,  therefore,  of  giving  secu- 
rity must  be  performed  before  A's  promise  to  deliver  the 
stock.  The  results  of  a  failure  by  one  of  the  parties  to 
perform  his  promise  in  its  proper  order  upon  his  rights 
under  the  contract  as  against  the  other  party  will  be  ex^ 
plained  immediately. 

72.  •  We  must  first,  however,  dispose  of  the  case  in  which 
Bule  as  to  one     ^^^  party  actually  prevents  the  other  from 

par^ypreyenting  performini?  his  part.  Whenever  this  hap- 
performance  by      ^  .1  .  .    •.  . 

another.  pens,  the  party  so  prevented  may  at  once 

S.  63.  avoid  the  contract  and  claim  damages  from 

the  party  preventing  him  for  other  loss  sustained  in  conse* 

quence  of  the  non-performance  of  the  contract. 

73.  Not  only,  moreover,  is  it  the  duty  of  the  promisee 
Dnty  of  pro-     ^^^  ^  prevent  performance  of  the  promise, 

misee    to    giTo     but  he  is  bound  to  give  '  reasonable  facili- 

reasonable   faci-      x-      >  !•       -i.  ^  j    -r  u 

litiea.  ties    tor  its  performance;  and  if  he  neg- 

^  ^^*  lects  or  refuses  90  to  do,  the  promisor  is 

excused  as  to  any  non-performance  which  may  be  caused 
by  such  neglect  or  refusal.  Suppose,  for  instance,  that  A 
contracts  to  repair  B's  house,  and  that  the  circumstances 
of  the  case  are  such  as  to  render  it  reasonable  that  B  should 
point  out  the  places  in  which  the  house  needs  repair. 
Here,  if  B  refuses  or  neglects  so  to  do,  and  A  is  thereby- 
unable  to  make  the  repairs,  B's  refusal  or  neglect  will  be 
sufficient  excuse  for  A's  non-performance,  since  B  has 
practically  prevented  it. 

74.  This,  however,  is  not  the  only  mode  in  which  one 
Bnl      as    to     P^^y  ^  ^  contract  may  put  it  in  the  power 

party  refusing  to  of  the  other  to  rescind  it  and  sue  for  dam- 

a^n™'lSii8ell  ^^^    arising    from    the  non-performance, 

from     perform-  The  same  result  ensues  whenever  one  of 

iteintegrity.  ^®  parties  refuses  to  perform  or  disables 

8.8^-  himself  from  performing  the  contract  in 
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its  entirety.    In  this  case  the  general  rule  laid  down  by 

«  ,     .    -  X     ^^®   ^^^  is,  that  the  other  party  to  the 
Bnleaetoeffect  ,       .  .  i  .^        i        ^       , 

of  foiioreto  per-     contract  may  avoid  it  and  sue  for  damages 

p^^^"""^     for  the  non^ompletion  of  the  contract. 

Some  practical  applications  of  this  rule 
have  now  to  be  considered.  There  are  contracts  consisting 
Rule  where  ^^  reciprocal  promises,  such  that  one  of 
one  promise  can-  them  cannot,  in  the  nature  of  things,  be 
SuS^«  performed  tiU  after  performance  of  the 
of  another.  Other:  A,  for  instance,  agrees   to  load  a 

cargo  of  goods  on  a  certain  ship,  and  B 
agrees  to  send  the  ship  to  receive  the  cargo :  or  A  agrees 
to  work  up  certain  raw  materials,  which  are  to  be  furnished 
by  B :  here,  performance  by  A  is  physically  impossible 
ontil  after  performance  by  B.  In  all  such  cases  as  this,  B's 
non-performance  will  be  a  sufficient  excuse  for  non-per« 
formance  on  the  part  of  A;  and  A  will  be  at  liberty  to 
sae  B  for  any  loss  arising  to  him  from  the  non-performance. 

75.  So,  again,  in  the  case  of  reciprocal  promises  for  the 

performance  of  which  a  particular  order 
«der  of  per-  (as  was  pointed  out  in  paragraph  71)  is 
dth^'^p^sK^  ^i^^^^  expressly  fixed  by  the  contract,  or  is 
ornnpiied.  required  by  the  nature  of  the  transaction^ 

the  party  who  fails  to  perform  his  promise 
in  its  proper  order  loses  his  right  to  enforce  the  contract, 
and  is  liable  to  be  called  upon  to  make  compensation  to 
the  other  for  any  loss  sustained  by  him  owing  to  the  non- 
performance. 

76.  The  above  rules  provide,  it  will  have  been  observed. 
Stringency  of     "^^^  S^^*'  stringency  for  the  effects  of 

the  Act  aa  to  default  in  performance  on  the  one  side  in 
disabling  the  defaulter  from  enforcing  per- 
fcnnance  on  the  other.  These  provisions  go  considerably 
teyond  the  English  law,  and  the  result  of  them  appears 
to  be,  that  any  breach,  however  immaterial,  and  at  what- 
ever stage  of  completion,  committed  by  one  party  disables 
him  from  insisting  on  the  contract  being  carried  out,  and 
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justifies  the  other  party  in  avoiding  it.  Under  the  English 
law^  breaches  of  contract  which  can  be  adequately  com- 
pensated by  damages  are>  as  a  general  rule,  ground,  not 
for  avoiding  the  contract,  but  merely  for  a  separate  action 

for  damages.  In  one  instance  only  does 
breaches  in  res-  ^^^  present  Act  appear  to  proceed  on  a 
V^f^oi  time.  lite  principle,  and  that   is    in  cases  in 

which  a  promise  has  been  made  to  do 
things  at  or  before  a  particular  date,  and  a  default  has 
taken  place  in  performance  within  the  proper  time.  Here, 
the  law  provides  two  different  courses,  according  to  the 
view  taken  of  the  intention  of  the  parties. 

77.    On  the  one  hand,  there  are  cases  in  which,  from  the 

nature  of  the  transaction,  everything  turns 
timrTs  o7  the     ^^  ^^^  contract  being  performed  at  the 

essenoe  of  the  precise  date  agreed  upon.  A  merchant  can 
oontraot.  .  «  ,  ^  .«- 

make  use  of  a  certain  sum  of  money  if  he 

has  it  to-morrow ;  and  the  day  after,  the  opportunity  is 
gone,  and  it  is  useless  to  him.  A  shipper  can  consign  goods 
on  favorable  terms  by  a  particular  vessel,  and  unless  they 
arrive  before  she  sails  the  chance  is  lost.  Here,  time  is,  as 
it  is  said,  *  of  the  essence  of  the  contract.'  Performance  is 
worthless  if  not  in  time.  On  the  other  hand  there  are 
cases  in  which,  though  a  time  for  the  performance  of  a  pro- 
mise is  mentioned  in  the  contract,  it  is  as  a 
^^asas  rn^w    ^^     subsidiary,  not  as  a  primary,  matter.    The 

the  easenoe  of  performance,  not  the  time  of  the  perform- 
the  oontraot.  , 

ance,  is  the  main  consideration.    A  man 

agrees  with  a  painter  to  paint  his  portrait,  or  with  an  author 
to  complete  a  set  of  memoirs,  or  with  a  builder  to  erect  a 
house.  Here,  though  the  painter,  or  author,  or  builder 
may,  in  each  case^  promise  to  get  his  work  done  by  a  parti- 
cular date,  yet  his  exactness  in  this  particular  is  not  a 
matter  of  such  essential  importance  as  that  the  existence 
of  the  contract  should  depend  upon  it  If  the  picture,  or 
book,  or  house,  is  done  within  any  reasonable  time,  the 
contract  in  all  its  material  parts  will  have  been  performed 
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and  the  iaconvenience  or  loss  occasioned  to  the  promisee 
by  the  unpunctuality  of  performance  can  be  separately 
appraised.  Here,  time  is  not  of  the  essence  of  the  contract. 
For  these  two  sets  of  cases  two  rules  are  provided  by  the 
Act  Where  time  is  of  the  essence  of  the  contract,  and  the 
contract  is  not  performed  at  the  specified  time,  the  contract, 
80  far  as  it  has  not  been  performed,  is  voidable  at  the 
option  of  the  promisee.  If,  on  the  other  hand,  it  does  not 
appear  to  have  been  the  intention  of  the  parties  that  time 
should  be  of  the  essence  of  the  contract,  a  failure  to  per- 
form a  promise  at  or  before  the  specified  time  does  not 
render  the  contract  voidable  by  the  promisee.  Supposing, 
however,  that  the  delay  has  occasioned  the  promisee  any 
loss,  he  can  claim  compensation  from  the  defaulter :  but,  if 
he  intend  to  make  such  a  claim,  he  must,  at  the  time  when 
he  accepts  performance,  give  notice  of  his  intention  to  the 
opposite  party. 
78.  It  will  thus  be  seen  that,  where  the  breach  of  con- 
tract is  as  to  time,  the  results  of  the  breach 
Different  r^nlts         -,-,    -ffv*  !•  .-i  'j       j.- 

of  a  breach  88  to     '^^^  differ  according  as  the  consideration 

toe  and  other  of  time  appears  to  be,  or  not  to  be,  of  the 
essence  of  the  contract.  If  time  is  not  of 
the  essence  of  the  contract — if,  that  is,  notwithstanding  the 
breach,  the  contract  can,  in  all  its  substantial  requirements, 
be  satisfectorily  performed, — the  breach  will  not  render 
the  contract  voidable,  but  the  party  aggrieved  will  be  able 
to  claim  damages  in  a  separate  action.  There  is,  it  is  sub- 
mitted, no  reason  why  this  provision  as  to  the  effects  of  a 
breach  in  rendering  a  contract  voidable  should  be  restrict- 
ed to  cases  in  which  the  breach  is  as  to  time.  Just  as 
there  are  instances  in  which  it  is  not  the  intention  of  the 
^  .  ^.  ^  parties  that  time  should  be  of  the  essence 
qoantiiiy,  or  qua-  of  the  Contract,  SO  there  are  cases  in  which 
^^a^^tS  q^iantity,  or  quaUty,  or  place,  or  mode  of 
the  essence  of  delivery, are  not  essential;  and  in  these  cases 
^^       *  the  proper  remedy  would  seem  to  be,  not 

to  render  the  contract  voidable,  as  the  present  Act  apparent- 
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ly  does,  but  to  allow  the  party  injured  to  claim  damages  in 
a  distinct  proceeding.  If  the  breach  by  one  contracting 
party  is  such  as  to  go  to  the  very  root  of  the  contract  and 
render  its  substantial  performance  impossible,  then  the 
other  contracting  party  ought  to  be  entitled  to  avoid  it ; 
for  no  compensation  will  place  him  in  the  position  in  which 
he  contracted  to  be.  If,  on  the  other  hand,  the  breach  is 
not  of  this  essential  character,  and  is  not  fatal  to  a  substan- 
tial performance  of  the  contract,  the  equity  of  the  case 
would  appear  to  be  more  satisfactorily  met  by  allowing  the 
injured  party  to  seek  damages  for  any  loss  which  he  has 
sustained,  than  by  putting  it  in  his  power  to  break  off  the 
whole  engagement  on  what  may  be  extremely  inadequate 
grounds.  As  the  Act,  however,  at  present  stands,  it  is 
necessary  to  call  attention  to  the  extremely  serious  results 
of  any  breach,  other  than  a  breach  as  to  time  of  perform- 
ance, however  insignificant,  in  enabling  the  opposite  party 
to  avoid  the  contract  if  he  pleases. 

79.  The  next  matter  to  be  dealt  with  is  the  position  of 

the  parties  upon  the  rescission  of  a  void- 
re^di^gavoi^  able  contract  by  the  party  having  the  right 
able  contract.         to  rescind  it.    Upon  such  rescission  by  the 

one  party,  the  other  party  is  released  from 
the  obligation  of  any  further  performance  under  the  con- 
tract ;  the  rescinding  party,  moreover,  is  bound  to  restore, 
so  far  as  may  be,  any  advantage  which  he  may  have 
received  under  the  contract. 

80.  The  same  rule  applies  in  the  case  of  an  agreement 

^  ^     ^     _j_     which  is  discovered  to  be,  or  which  be- 
Duty  of  party  •  j        *  \    r.  •      j 

to      agreement     comes,  void.    Any  person  who  has  received 

S^'^of  T^hich     *^y  ^^®fi*^  ^^^^^  i*  is  ^^^^^  ^  restore 

becomes  void.         the  benefit  or  to  make  compeiisation   to 

'     '  the  person  from  whom  he  received  it. 

81.  There  is  a  question  connected  with  the  subject  of 
Appropriation      Performance    of  contracts,    which    often 

of  payments.  arises   when  the  performance  consists  in 

the  payment  of  money,  and  where  there 
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are  several  debts  in  respect  of  which  the  payment  may 
be  made, — namely,  to  which  of  the  debts  is  the  payment 
to  be  appropriated  ?    As  to  this,  several  rules  are  laid  down 

1 8 1  rule  ^y  ^®  ^^^'  ^  *'^®  ^*  place,  a  debtor 
Debtor  may  who  owes  his  creditor  several  debts  may, 
appropriate.  either  expressly  intimate  that  any    pay- 

ment which  he  makes  is  to  be  appropriated  to  whichever  of 
the  debts  he  pleases,  or  he  may  make  the  payment  under 
circumstances  implying  that  the  payment  is  so  to  be  appro- 
priated :  and  in  either  case ;  if  the  payment  is  accepted, 
it  most  be  appropriated  according  to  the  debtor's  intention. 

82.  The  circumstances  Ifrom  which  it  would  be  most 
Circranstances     naturally  inferred,  in  the  absence  of  ex- 

from  which  ap.  pj.ggg  direction,  that  a  debtor  intended 
propnation  is  to       '^  ' 

be  inferred.  that  a  particular  payment  should  be  appro- 

•^^'  priated  to  a  particular  debt,  would    be 

when  there  is  a  payment  of  the  precise  sum  necessary  to 
discharge  a  debt  at  the  moment  when  it  becomes  due,  or  in 
reply  to  a  demand  for  payment.  Suppose,  for  instance, 
that  A  owes  B  Es.  1,000  on  a  promissory  note  which 
falls  due  on  1st  June,  and  that  on  the  1st  June  A  pays 
to  B  Rs.  1,000,  there  can  be  scarcely  a  doubt  that  A's 
intention  was  that  the  Es.  1,000  should  be  appropriated 
to  meeting  the  note,  notwithstanding  that  there  might 
be  other  debts  owing  from  him  to  B  at  the  same  time. 
Or,  if  A  owes  B,  amongst  other  debts,  £150  on  some  parti- 
cular account,  and  B  writes  to  demand  it,  and  A  in  reply 
sends  £150,  it  is  certain,  putting  the  facts  together,  that 
the  payment  was  intended  to  meet  the  debt.  Now,  where- 
ever  there  is  such  an  intimation,  express  or  implied,  the 
creditor  must,  if  he  accept  the  payment,  appropriate  it 
according  to  the  debtor's  intention. 

83.  Sometimes,  however,  it  happens  that  a  debtor  who 
Slid   rule.    If     owes  his  creditor    several  distinct  debts 

^TO^ruST  ^^     makes  a  payment  without  either  expressly 

ditor  may.  '  or  impliedly  intimating  to  which  of  them 

•  the  payment  is  to  be  appropriated.    In 
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ihis  case  the  creditor  may  apply  the  payment  to  any  law-^ 
ful  debt  payable  at  the  time  to  him  by  the  debtor.  This 
is  oflen  a  most  important  power,  because  a  debt  may  bo 
lawful  and  payable,  and  yet  not  enforceable,  as,  for  instance, 
if  it  is  barred  by  the  Limitation  Act ;  in  this  case  it  is  a 
great  advantage  to  the  creditor  to  be  able  to  devote  the 
payment  to  the  unenforceable  debt,  leaving  those  upon 
which  he  can  sue  to  be  disposed  of  hereafter. 

84.  There  is  a  third  class  of  cases  in  which  neither 

debtor  nor  creditor  makes  any  appropri- 
Where^  neitiier  ^^^^^>  ^^^  when  it  becomes  necessary 
par^  appropri-  afterwards  to  decide  to  which  of  several 
**^'  S.  61.  debts  a  particular  payment  by  the  debtor 

is  to  be  appropriated.  Here,  the  rule  is, 
that  the  payment  is  to  be  devoted  to  the  debts  in  order  of 
time,  whether  the  remedy  for  them  is  barred  by  the  Act  of 
Limitation  or  not;  and  that,  if  the  debts  are  of  equal 
standing,  the  payment  will  be  appropriated  to  the  dischaxge 
of  each  proportionately. 

85.  We  have  seen  that  contracts  cannot  be  enforced  in 

some  cases  because  they  are  voidable  or 

«.anS!^^*^5^'     void ;  ^  other  cases  because  of  the  conduct 

resciBsion,  or  ai-  ' 

teration  of  oon-     of  the  promisee,  either  in  preventing  per- 
Ss.  68, 63.  formance,  or  in  failing  to  perform  a  reci- 

procal promise.  We  now  come  to  consider 
another  manner  in  which  the  obligation  imposed  on  the 
parties  to  a  contract  may  be  discharged,  namely,  by  the 
parties  agreeing  to  substitute  a  new  contract  in  its  place, 
or  to  rescind  it  altogether,  or,  without  rescinding  it 
altogether,  to  alter  some  of  its  terms.  Whenever  this  is 
done,  the  right  to  claim  performance  of  the  original  con- 
tract is  done  away  with.  The  changes  which  it  may  suit 
parties  to  a  contract  to  make  in  their  relations  to  each 

Tv.^^  .     other  are  of  various  kinds:  there  may  be 

Different  ,  •       ^i.  i-        .i  , 

modee  in  which     ^  cnange  in  the  parties  themselves,    as 

^^^."""^  ^     ^^®^®  *  creditor  accepts  one  man  as  his 
debtor  in  lieu  of  another,  and  releases  the 
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original  debtor;  or  where  a  creditor  takes  a  joint  and 
several  promissory  note  from  several  persons  in  respect  of  a 
debt  originally  owed  to  him  by  one.  There  may  be  a  change 
in  the  character  of  the  security  by  which  the  debt  is  secured, 
as,  for  instance,  where  a  creditor  gets  a  mortgage-deed 
for  a  previously  existing  debt,  or  a  bond  or  promissory 
note  in  respect  of  money  due  on  account  stated.  There  may 
be  a  change  in  the  thing  to  be  done  under  the  contract, 
as  where  creditors  agi'ee  to  accept  a  composition  from  their 
debtor,  or  to  accept  delivery  of  goods  in  lieu  of  a  cash- 
payment,  or  to  vary  the  performance  in  any  other  particular. 

86.  The  subject  is,  under  English  law,  complicated  by 
several  somewhat  technical  rules,  and  by 

Rules  of  Eng-  the  contrivances  to  which  recourse  has  been 
lesciBsioxu  bad  in  order  to  evade  them.    One  of  these 

rules  is,  that  an  agreement  to  vary  a 
contract  must,  like  any  other  contract,  be  supported  by 
consideration,  and  that,  therefore,  a  simple  agreement  by  a 
creditor  to  accept  less  than  the  debt  due  to  him  cannot  be 
binding.  The  stringency  of  this  rule  is  evaded  by  the 
provision  that  any  change,  however  slight,  in  the  nature 
of  the  thing  given  in  satisfaction  of  the  original  debt  its 
to  be  presumed  to  be  for  the  creditor's  benefit,  and  thus  to 
constitute  consideration.  Thus,  though  an  agreement  to 
accept  £50  in  lieu  of  a  debt  of  £100  would  be  invalid  in 
England  as  being  made  without  consideration,  an  agree- 
ment to  accept  a  promissory  note  for  £50  in  lieu  of  a  debt 
for  £100  would  be  good,  the  change  in  the  nature  of  the 
security  being  regarded  as  the  consideration  for  the  agree- 
ment.   Under  the  present  Act  this  rule  is  not  preserved. 

Promisee  may  Every  promisee  may,  it  is  provided,  par- 
lemit  perform-  tiallv  or  whoUy  dispense  with  or  remit 
in  part  performance  of  the  promise  made  to  him, 

^  ^*  or  may  accept  any  satisfaction  in  place  of 

it  which  he  thinks  fit.  If  A,  accordingly,  owes  B  Rs.  6,000, 
and  B  chooses  to  accept  Bs  2,000  in  discharge  of  the 
debt,  the  whole  debt  is  discharged,  though  the  pay- 
ment of  the  smaller  sum  is  made  in  the  same  form,  at 
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the  same  place,  and  under  the  same  circumstances  in  every 
respect,  as  were  provided  in  the  case  of  the  larger  sum. 

87.  Another  rule  of  English  law  which  appears  to  be 

dispensed  with  in  the  present  Act  is,  that, 
though  waiver,  before  bredch,  may  be 
pleaded  in  exoneration  and  discharge  of  a  contract,  yet 
that,  after  breach,  the  right  of  action  arising  under  the 
contract  can  be  got  rid  of  in  two  ways  only,  either  by  a 
release  under  .seal,  or  by  accord  and  satisfaction, — that  is, 
an  agreement  to  receive  something  instead  of  that  which 
was  promised  in  the  contract,  coupled  with  actual  receipt 
of  the  thing  so  agreed.  Under  the  present  Act  it  does  not 
appear  that  this  distinction  is  maintained ;  and  the  lan- 
guage alike  of  the  sections  and  illustrations  indicates  that, 
either  before  or  after  breach,  the  promisee  may  validly 
bind  himself,  either  to  dispense  with  the  performance  of  the 
contract  altogether,  or  to  accept  partial  instead  of  entire 
performance,  or  to  accept  something  different  from  that 
which  was  promised  in  satisfaction  for  it. 

88.  Another  rule  of  English  law  in  connection  with 

the  subject  is  that  which  requires  that  a 
subsequent  document  under  seal  should  not  be  modi- 
agreementtores-     fied  except   by    an   instrument    of  equal 

authority,  and,  consequently,  that  when  an 
agreement  has  been  embodied  in  a  deed,  neither  a  subse- 
quent oral  agreement,  nor  a  written  agreement  unless 
executed  as  a  deed,  should  have  any  effect  in  modifying 
its  provisions.  This  subject  is  now,  so  far  as  Indian 
Courts  are  concerned,  regulated  by  Section  92  of  the  Indian 
Evidence  Act,  the  fourth  proviso  to  which  indicates  the 
cases  in  which  a  subsequent  oral  agreement  is  inefficacious 
to  set-aside  or  modify  a  written  contract. 

89.  Before  quitting  the  subject  of  the  obligations  created 
Certain    rela-     ^y  contracts,  we  have  to  deal  with  certain 

tionsr^mWing     duties   which,  though   not  really    arising 

contract.  out  of  Contract,  and  though  consequently, 

^^*  ^*  strictly  speaking,  out  of  place  in  a  law  of 

contract,  have,  for  convenience  sake,  been  provided  for  in 
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the  present  enactment.  These  duties  are  sometimes  spoken 
of  as  arising  qiuxsi  ex  contractu,  and  the  English  law  deals 
wiUi  them  generally  on  the  theory  of  an  assumed  contract 
which,  though  the  parties  have  not  made  it  for  themselves, 
the  law,  under  the  circumstances,  makes  for  them.  They 
may  he  generally  described  as  cases  in  which,  on  account 
of  something  or  other  done  by  one  person,  it  is  equitable 
that  money  should  be  paid  to  him  by  another.  No  con- 
tract has  been  entered  into,  no  wrong  has  been  committed, 
but  a  state  of  things  has  come  about  which  requires  an 
adjustment  between  the  parties.  One  man  has  paid  another 
a  sum  which  is  not  due  to  him,  or  more  than  was  due  to 
him,  or  he  has  incurred  some  expense  for  which  the  other 
was  legally  liable,  or  he  has  done  something  else  which  is 
for  the  advantage  of  the  other,  which  advantage  the  other 
enjoys,  and  for  which  it  is  accordingly  just  that  he  make  due 
compensation.  No  express  provision  for  enforcing  the 
right  to  payment  of  this  compensation  was  to  be  found 
among  the  forms  of  action  known  to  the  English  Common 
Law,  and  resort  was  accordingly  had  to  the  fiction  of  a 
contract,  by  which  the  party  benefited  was  supposed  to 
have  promised  to  do  that  which  it  was  equitable,  that  he 
should  do,  and  which  the  other  party  could  thus  compel 
him  to  do. 
90.    Under  the  present  Act  this  notion  of  an  implied 

-      .     ^.  ,      contract  is  wholly  got  rid  of,  and  the  duty 
Cases  m  which         _  .         .      ,         ?  .  ,     .      . 

neoeEearieB  are  of  paying  IS  based  in  each  instance  on  a 
SStt^A^;  ^"^^  ^*g*^  enactment.  The  firat  of  these 
tooonta^ct  cases  is  that  in  which  a  person  incapable 

S   68  r  r 

of  entering  into  a  contract  is  supplied  with 
necessaries  suited  to  his  condition  in  life.  Here,  clearly,  no 
contract  has  been  entered  into  between  the  party  supply- 
ing the  necessaries  and  the  party  receiving  them,  inasmuch 
as  the  latter  is  incapable  of  entering  into  a  contract.  Yet 
it  is  obviously  desirable  that  persons,  though  incapable 
of  contracting,  should  be  supplied  with  suitable  necessaries, 
•nd  it  would  be  inequitable  that  the  person  supplying 
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them  should  not  be  reimbursed.  It  is  accordingly  pro- 
vided that,  where  suitable  necessaries  have  been  supplied 
to  a  person  incapable  of  contracting,  the  person  supplying 
them  is  entitled  to  be  reimbursed  jfrom  the  property  of  the 
person  to  whom  the  supply  has  been  made.  No  remedy 
against  the  person  of  the  incapable  person  is  provided  ; 
the  remedy  given  by  the  section  is  confined  to  proceedings 
against  his  estate.  The  same  result  follows  if  suitable 
necessaries  are  supplied  to  any  one  whom  a  person 
incapable  of  contracting  is  legally  bound  to  support. 
Supposing,  for  instance,  that  the  wife  and  children  of  a 
lunatic  are  supplied  with  necessaries  suitable  to  their  con« 
dition,  the  price  of  these  can  be  recovered  from  the  luna- 
tic's estate. 

91.  A  similar  obligation  is   created  when    a    person 

whose  interest  it  is  that  a  payment  which 
paj^r  which     another  person  is  legally  compellable  to 

one   person    is     make  should  be  made,  proceeds  himself  to 

legaUv  bound  to  ,,  t>/». 

make,  is  made  by     make  that  payment.    B,  for  mstance,  holds 

*^^*^s'69  certain  lands  on  a  lease  from  A.    A  falls 

into  arrear  with  the  payment   of  revenue 

which  he  is  legally  compellable  to  make.    B  has  an  interest 

in  A's  paying  it,  because,  if  A  does  not,  the  lands  become 

liable  to  sale  and  B's  lease  to  annulment.     Here,  if  B  pays 

the  arrear  of  revenue  on  A's  behalf,  he  can  recover  it  from 

A.    On  the  same    principle,  if,  where  there  is  a  law  of 

distress,  a   person  whose  goods,  left  in   another  person's 

house,  have  been  distrained  pays  the  amount  necessary  to 

release  his  goods,  he  can  recover  the  amount  from  the 

person  on  account  of  whose  debt  the  goods  were  distrained. 

92.  A  similar  duty  of  reimbursement  arises  when  one 

person  lawfully  does  something  for  another. 

Duty    of  the     or  delivers  something  to  him,  not  intending 

Se^en^tT^S     ^  ^^  SO  gratuitously.    In  this  case  the 

non-gratuitous     person    enjoying  the  benefit  of  the  act  so 

S.  70.  done,  or  things  so  delivered,  is  bound  to 

reimburse  the  other  party.    A,  for  instance. 
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saves  B's  property  from  fire  under  circumstances  which  show- 
that  he  is  not  intending  to  do  so  gratuitously.  B  is  bound 
to  compensate  A  for  the  labor  so  expended.  If,  however, 
there  are  circumstances  to  show  that  the  person  intended 
to  act  gratuitously,  nothing  can  be  recovered.  What  the 
intention  was  in  each  instance  is  a  matter  of  fact  which 
the  Court  must  decide  from  the  language  of  the  parties 
and  the  circumstances  of  the  case. 

93.  Another   relation  which    arises  between    persons 

without  any  contract  is  where  one  man 
finder  of  goods  finds  goods  of  another  and  takes  them 
^^^ITiQS  into  his  custody.     Here,  though    there  is 

no  contract  between  the  parties,  the  duties 
of  the  finder  are  the  same  as  those  of  a  bailee :  and  he  will 
be  entitled  to  compensation  and  may  retain  the  goods 
until  such  compensation  be  paid. 

94.  Often,  again,  it  occurs  that  money  is  paid  or  goods 

,  are  delivered  by  mistake  or  under  coer- 

gt)odB  delivered  cioi^-  It  is,  under  the  Act,  the  duty  of  the 
^  "a*  7?^'  person  to  whom  money  is  so  paid  or  goods 

are  so  delivered  to  repay  the  money  or 
restore  the  goods.  The  duty  of  restoring  any  advantage 
received  under  a  voidable  contract  if  it  is  avoided,  or  under 
a  void  agreement  or  a  contract  which  has  become  void,  has 
been  already  noticed  (a).  It  is,  like  those  now  under 
notice,  a  duty  arising,  not  out  of  contract,  but  from  the 
mere  relation  of  the  parties. 

95.  Having  now  examined  the   ingredients  of  a  con- 
Breach  of  con-     ^^^^>  t^^  essentials  to  its  validity,  the  pro- 
tract per  mode  of  performance,  and  the  modes 

in  which  the  right  to  it  may  be  superseded, 
we  have  only  to  consider  the  effects  of  breach  of  con* 
tract,  that  is,  of  the  state  of  things  in  which  a  party  to 
the  contract,   in  the  absence    of   any  excusing    circum- 


(a)  Paragraphs  79  and  80. 
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stances,  fails  to   perfoim  that  which   he  is  bound  under 

Effects  of     *'^®  contract  to  do.     We  have  already  seen 

breach  in  releas-     that  one  result  of  failure   to  perform   a 

mgr  other   from  •         •      a         i.     i         xi.  •  r 

obligation    of     promise  IS   to  absolve  the  promisor  of  a 
performance.  reciprocal  promise  from  the  obligation  to 

perform,  and  to  entitle  him,  notwithstanding  the  non-per- 
formance of  his  own  promise,  to  sue  for  compensation  for 
loss  arising  to  him  from  the  non-performance  of  the  con- 
tract. We  now  have  to  deal  with  the  mode  in  which  this 
Rules  as  to  compensation  is  to  be  ascertained,  and,  as 
damages.  to  this,  several  rules  are  laid  down  in  the 

Act.  In  the  first  place,  the  party  injured 
by  a  breach  is  entitled  to  receive  from  the  party  commit- 
ting the  breach  compensation  for  any  loss  which  arose 
naturally  in  the  usual  course  of  things,  or  which,  though 
not  arising  naturally  in  the  usual  course  of  things,  was 
known  to  the  parties  to  be  likely  to  arise  from  the  breach. 
This  compensation,  however,  cannot  be  recovered  in  re- 
spect of  remote  and  indirect  loss  sustained  by  a  party  to  a 
contract  by  reason  of  its  breach.  The  consequences  of 
every  act  are  in  one  sense  infinite,  and  the  line  of  causa- 
tion might  be  traced  indefinitely  through  a  long  series  of 
events.  The  law,  however,  cannot  enter  upon  these  pro- 
found and  lengthy  enquiries ;  it  can  recognize  only  the 
direct,  natural,  and  obvious  connection  of  events,  and  it 
will  not  hold  the  person  committing  a  breach  responsible 
for  any  loss,  except  such  as  arose  directly  in  the  natural 
course  of  things  from  his  breach  of  contract,  or  which  ho 
knew  to  be  likely  to  arise  directly  from  it. 

96.     Another  rule  in  estimating  the  loss   or   damage 
Acconnt  to  be     arising  from  a  breach  of  contract  is,  that 
^^Vng^t^e     *^^  ^®*^^  ^^^^^  existed  of  remedying  the 
inconvenience     inconvenience    occasioned  by  the  breach 
2J^^°  ^     must  be  taken  into  account.     Suppose,  for 

S-  73.  instance,  that  A  hires  a  ship  to  go  to  Bom- 

bay, take  on  board  a  cargo  and  bring  it  to  Calcutta,  and 
that  B  commits  a  breach  of  this  contract  by  failing  to  send 


Digitized  by 


Google 


INTRODUCTION.  xlvii 

the  ship.  The  measure  of  damages  in  th^s  case  will  be  the 
difference  between  the  price  at  which  A  was  entitled  under 
the  contract  to  have  the  goods  brought  from  Bombay  to 
Calcutta,  and  the  sum  which  in  consequence  of  the  breach 
of  contract  he  was  actually  obliged  to  pay  for  the  hire  of 
another  ship.  Any  loss  which  arises  naturally  and 
directly  from  the  delay  of  the  goods,  if  delay  be  occasioned, 
will  have  to  be  included.  A,  in  calculating  the  damage, 
will  moreover  be  entitled  to  include  any  expense  and 
trouble  to  which  he  was  put  in  finding  a  substitute  for  B*s 
ship.  It  may  be  tliat  a  substitute  could  not  be  found 
without  great  trouble,  expensive  agents,  advertisements, 
telegrams,  &c.  It  may  be,  on  the  other  hand,  that  the  harbor 
was  full  of  idle  ships,  and  that  A's  want  of  one  was  no 
sooner  known  than  satisfied.  Each  set  of  facts  would 
have  to  be  considered  in  estimating  the  damages  to  which 
he  is  entitled  in  respect  of  B's  default. 
97.    Numerous  illustrations  are   given  in  the  Act  for 

the    purpose    of    showing    the    mode    in 

Bn^n^'^     which,   in    various  cases    of    breach,   the 

payable  in  case     damage  is  to  be  computed.    These  will  be 

S.  74.  considered  hereafter.     For  the  present  it 

is  enough  to  have  stated  the  general  prin- 
ciple on  which  the  calculation  will  proceed  ;  and  we  pass 
on  to  a  class  of  cases  of  frequent  occurrence,  in  which  the 
parties  have,  so  to  speak,  estimated  beforehand  the  dam- 
age to  arise  from  a  breach,  by  naming  in  the  contract  a 
sum    which   is   to   be  payable  in    case  of  a  breach  by 

way  of  penalty.  In  cases  of  this  descrip- 
M  to^ti^^     tion,  the  question  which  presents  itself  to 

an  English  Court  is,  whether  the  sum 
named  is  in  the  nature  of  a  penalty,  or  a  sum  agreed  by 
the  parties  to  be  taken  as  the  measure  of  damages ;  for 
the  law  does  not  permit  the  party  complaining  of  a 
breach  to  recover  the  whole  sum,  if  its  character  is  penal 
and  its  amount  bears  no  relation  to  the  injury  actually 
Bustuned  by  him. 
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98.     The  English    decisions  on  the    subject    are   not 
altogether   jfree  from  difficulty ;    but  it  is 
Kjle  P«>^<l®d     unnecessary  to  consider  them,  inasmuch  as 
penalties.  the  present  Act  provides  for  the  subject  in 

a  manner  which,  if  it  gives  the  Court  a 
somewhat  dangerous  latitude  of  action,  lays  down,  at 
any  rate,  an  intelligible  rule.  It  appears  to  aim  at  a 
middle  course  between  two  opposite  extremes.  On  the 
one  hand  it  would  be  dangerous  to  allow  the  sum  named 
in  case  of  breach  to  be  in  every  instance  recoverable 
without  regard  to  the  position  of  the  parties  and  the 
facts  of  the  case.  The  rashness  of  mankind  and  the  reck- 
less manner  in  which  uneducated  persons  expose  them- 
selves to  a  liability  which  they  consider  to  be  out  of  the 
range  of  likelihood,  would  render  such  instruments  so 
frequently  productive  of  the  gravest  hardship,  that  it  would 
be  impossible  to  give  up  altogether  the  power  of  modifying 
their  effects  where  the  occasion  seemed  to  call  for  it.  On 
the  other  hand,  if  parties  stipulate  that,  in  case  of  a  breach> 
a  certain  sum  shall  be  recoverable,  they  must  be  held  to 
mean  something  by  the  provision,  and,  consequently,  it 
is  desirable  that  their  intentions  should,  so  far  as  possible, 
be  carried  out.  The  problem  seems  to  be  to  give  the  stipu- 
lation some  effect,  and  at  the  same  time  to  enable  the  Court 
to  guard  against  that  effect  being  in  any  case  so  monstrously 
disproportionate  to  the  interests  concerned  and  the  real 
damage  inflicted,  as  to  work  an  obvious  injustice.  This  is 
done  in  the  Act  by  the  provision  that,  in  cases  where  a  sum 
is  named  to  be  paid  in  case  of  breach,  the  party  complain- 
ing of  the  breach  is  entitled,  whether  actual  damage  has 
been  sustained  or  not,  to  receive  *  reasonable  compensation ' 
from  the  party  committing  the  breach,  such  reasonable 
compensation  in  no  case  to  exceed  the  sum  named  in  the 
contract.  The  effect  of  this  provision  is,  that  the  Court 
will  not  be  bound  to  look  with  minuteness  into  the  nature 
and  extent  of  the  damage,  nor  indeed  to  ascertain  that  there 
has  been  any  actual  damage,  though  this,  if  brought  to  its 
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Attention,  would  form  an  important  element  in  the  calcula- 
tion ;  but  will  be  guided  by  the  position  of  the  parties, 
the  nature  of  the  interests  involved,  the  probable  anxiety 
of  the  parties  to  prevent  a  breach,  the  difficulty  of  repre- 
senting in  figures  or  words  the  precise  amount  of  injury 
inflicted  by  the  breach,  and,  generally,  the  circumstances 
of  the  case.  The  latitude  of  discretion  thus  given  to  the 
Courts  is  considerable ;  but  this  is  deemed  a  lesser  evil  than 
cither  giving  such  instaruments  an  invariable  rigid  construc- 
tion, or  leaving  their  legal  effect  beset  with  technicalities 
and  involved  in  obscurity.  Under  the  present  Act,  a  man 
who  agrees  to  pay  Rs.  10,000  in  case  of  breaking  his 
contract,  will  know  that  he  runs  the  risk  of  having  to  pay 
anything  short  of  this  sum  which  the  Court  considers 
*  reasonable'  under  the  circumstances  of  the  case,  irrespect- 
ively of  the  damage  which  the  other  party  to  the  contract 
may  actually  have  sustained. 

99.  An  exception  is  made  to  this  rule  in  the  case  of 
Ezoeption    in     hail-bonds,  recognizances,  and  other  instru- 

ease  o£  bail-  ments  of  a  like  nature,  in  which  persons 
bind  themselves  to  Government  for  the  due 
performance  of  various  public  duties.  In  such  cases  the 
loll  amount  specified  in  the  instrument  is  recoverable.  This 
exception  does  not,  however,  apply  to  ordinary  contractors 
with  Government;  a  contract,  therefore,  by  a  builder  or 
cattle-dealer,  to  do  work  for  or  supply  cattle  to  Government, 
in  which  he  binds  himself  to  pay  a  fixed  sum  in  case  of 
breach,  will  be  subject  to  precisely  the  same  rule  of  con- 
struction as  governs  cases  of  this  description  betweeif 
private  individuals.         

100.  Having  now  disposed  of  the  general  rules  affect- 
We  ojjoods.     ^S  ^1  contracts,  we  pass  on  to  a  more 

Oil.  vn.  detailed  consideration  of  certain  contracts, 

Und,  first,  of  the  Contract  of  Sale. 

101.  The  Act  deals  with  the  subject,  first,  by  laying 
Oefinitionof  ^ale.     down  the  conditions  of  a  complete  sale  and 

Sb.76,  77.         jjg  consequences,  then  the  rights  and  obli* 
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gations   which  arise  out  of  the  contract.    By  a  completa 

sale  is  meant  a  transfer  of  the  ownership  of  a  thing  from 

the  seller  to   the   buyer  in  exchange  for  a  price ;  and  by 

^         ^.  ownership  is  meant  the  right  by  virtue  of 

Ownership.  i  .  ,  .  i  -•         « 

which  a  man  exercises  complete  and  exclu* 

sive  dominion  over  a  thing.    There  are  various  rights  which 

a  person  may  exercise  over  a  thing,  but  ownership  is  not 

correctly  said  to  be  the  sum  of  those  rights,  because  it  may 

exist  although  many  of  those  rights  reside  in  some  person 

other  than  the  owner.    One  man  may  be  the  owner  of  a 

thing :  another  have  the  right  of  user :  another  may  have 

Ownership     some  other  qualified  right.    Ownership  does 

does  not  necessa-     ^ot  necessarily  connote  the  right  to  imme^ 

rily  involve  nn-  t.^-        i  •  a 

oonditional  right  diate  unconditional  possession.  A  person 
to  possession.  jg  g^^j^j  ^  y^^  owner  of  a  thing,  though   ho 

is  not  in  actual  enjoyment  of  any  of  the  rights  of  owner- 
ship, if,  upon  the  performance  of  some  condition,  ho  ia 
entitled  to  be  invested  with  those  rights,  and  can  transfer 
that  title  to  another. 

102.  Simultaneously  with  the  acquisition  of  ownership, 

even  in  this  qualified  sense,  the  owner  takes 

Ownership  in-     upon  himself  the  risk  of  any  loss  arising 

loss  or  injury.         from   the*  destruction  of  or  injury  to  the 

S.  86.  thing :  and,   therefore,  in  case  of  loss  ot 

destruction,  as  also  in  case  of  the  insolvency 
of  one  of  the  parties,  it  is  of  extreme  im|)ortance  to  define 
the  exact  moment  at  which  the  ownership  is  transferred. 
Accordingly,  the  Act  gives  various  rules  for  determining  this 
question  under  different  circumstances ;  and,  first,  it  deals 
with  the  case  of  a  sale  of  an  ascertained  thing  at  a  fixed  prico^ 

103.  This  is  the  simplest  case  of  a  transfer  of  ownership ; 

Sale  of  specific     ^l^®*"®  ^^^^  ^^^  acceptance,  the  primary 
thing.  elements  of  this,  as  of  every,  contract,  have 

taken  place,  the  ownership  in  the  thing 
passes,  or,  in  other  words,  the  sale  is  complete,  immediately 
upon  any  one  of  the  following  conditions  having  been  comf 
plied  with  :  these  conditions  are — 
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(1)  Earnest,  or  tender,  payment  or  part-payment  of  the 
price )  or 

(ii)    Delivery  or  part-delivery  of  the  thing ;  or 

(iii)  An  agreement,  express  or  implied,  for  the  postpone- 
ment of  delivery,  or  of  payment,  or  of  both. 

The  occurrence  of  any  one  of  these  circumstances,  coupled 
with  offer  and  acceptance  of  the  price  for  the  thing,  or  the 
thing  for  the  price,  renders  the  sale  complete,  and  the 
ownership  has  passed 

104.    Having  thus  disposed  of  the  simplest  case,  we  come 

Sale  of  things     next  to  other  sales,  in  which   various  cir- 

SoHs  n^  d*^^     cumstances  affecting  either  the  thing  or  the 

mined^orof  fchingB     price  render  it  necessary  that  certain  fur- 

^^ncomplete     ^j^^  conditions   should  be   performed  in 

8e.  79—84.  order  to  effectuate  the  transfer  of  the 
ownership.  It  may  be  that  the  seller  has  offered  for  sale 
some  one  thing  out  of  many  others  of  the  same  nature,  the 
identity  of  which  is  not  determined;  or  he  may  have 
offered  a  thing  yet  unmade  or  unfinished,  or  a  thing  ta 
which  he  is  by  the  contract  bound  to  do  something  before 
the  buyer  is  bound  to  take  it.  In  each  of  these  cases  some 
circumstance  affecting  the  object  of  the  sale  prevents  the 
property  in  it  passing  to  the  buj^er.  The  Act  adopts  the 
rale  of  the  civil  and  the  English  law,  that  ownei^ship  can- 
not pass  except  in  a  definite  existing  thing.  It  does  not, 
however,  follow  that  a  contract  with  reference  to  non-exist- 
ing things  is  altogether  invalid ;  for  it  may  give  rights  of 
action  to  seller  and  buyer  respectively,  e.  g.,  for  non-accept- 
ance and  non-delivery,  and  yet  not  be  a  complete  contract 
of  sale  so  as  to  effect  the  transfer  of  ownership.  The  fact 
that  the  thing  to  be  sold  is  unfinished  is  not,  moreover,  an 
i^bsolate  bar  to  the  sale ;  for  a  man  may,  if  he  chooses,  and 
expresses  his  intention  to  that  effect,  buy  a  thing  which  is 
only  half  made  :  but  from  the  offer  and  acceptance  of  un- 
finished goods,  with  no  more  said  on  either  side,  the  infer- 
ence is,  that  the  two  parties  intended  the  finishing  of  the 
goods  to  be   a  condition  precedent  to  the  transfer  of  the 
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pwnersliip.  This  inference  is  stronger  where  the  seHer 
is  himself  the  manufacturer;  but  even  in  that  case  it 
would  seem  that  the  inference  is  one  which  may  be 
rebutted. 

105.     In  general,  however,  in  order  to  convert  this  in* 

CircumBtanoefl  complete  contract  into  a  complete  one, 
necessary  to  com*  there  must  be  some  further  act  on  the  sel- 
^  ®        ®'  ler's  part,  either  authorized  or  assented  to  by 

the  buyer,  indicative  of  an  intention  to  appropriate  certain^ 
specific  goods  to  the  contract.  For  instance,  if  the  thing 
fiold  is  a  certain  quantity  of  sugar  out  of  a  larger  quantity  in 
bulk,  the  sale  is  complete  as  soon  as  the  agreed  quantity 
is  set  apart  by  both  parties ;  or,  if  the  seller  is  to  send  tJie 
sugar  to  the  buyer,  then  the  former  is  held  to  be  authorized 
to  select  the  quantity  himself,  and  when  he  has  done  so, 
the  quantity  selected  becomes  appropriated  to  the  contract. 
In  either  case  the  property  in  the  sugar  passes  as  soon  aa 
it  has  been  so  appropriated.  Similarly,  if  the  object  of 
isale  is  not  yet  in  existence  when  the  contract  is  first  entered 
into,  but  is  subsequently  produced,  a  similar  appropriation 
of  it  may  be  made  with  similar  results. 

Such  are  the  various  circumstances  affecting  the  thing 
to  be  sold,  which  the  Act  declares  are  to  prevent  the  sale 
being  complete  until  the  performance  of  certain  further 
conditions  has  taken  place :  the  object  of  these  conditions 
is,  shortly,  to  determine  the  identity  of  the  thing  and  to 
put  it  into  a  state  conformable  with  the  presumed  inten- 
tion of  the  parties.  The  buyer  is  not  to  have  to  bear  the 
risk  of  loss,  until  the  thing  which  he  bargained  for  is  at 
least  in  a  state  fit  for  delivery. 

10&    As  to  the  price  of  the  thing  sold,  if  the  ascertain-* 
ment  of  it  necessitates  the  doing  of  some-* 
wWoh  prioeifl  ttofc     thing  to  the  thing  by  the  seller,  e.  g.,  weigh- 
deternmiod.  j^g  ^j,  measuring,  then  such  act  must  also 

be  done  before  the  sale  is  complete.  If, 
however,  there  is  no  agreement  at  all  as  to  the  price,  it  does 
not  seem  that  its  uncertainty  atfects  the  contract.     The 
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property  may  pass  notwithstanding,  and  the  Court  will, 
upon  the  suit  of  the  seller,  award  such  price  as  it  deems 
reasonable. 

107.  We  now  come  to  a   series  of  provisions  which  deal 

with  delivery  of  the  thing  sold.     Delivery, 
^a^'  it  will  be  remembered,  is  one  of  the  alter- 

native conditions  necessary  for  making  the 
^e  complete.  Delivery  of  a  thing  is  effected  by  any  act 
which  has  the  effect  of  transferring  the  possession  from  one 
person  to  another.  As  possession,  like  most  other  legal  acts, 
may  be  exercised  through  another  person,  it  is  not  necessary 
that  the  buyer  should  himself  obtain  physical  possession  of 
the  thing;  it  is  sufficient  if  it  is  put  into  such  a  position  as 
to  be  under  his  control.  Thus,  goods  may  be  delivered  to  a 
bayer  by  the  mere  handing  to  him  of  the  key  of  the  godown 
in  which  they  are  kept ;  or  by  giving  him  an  order  addressed 
to  the  holder  of  the  goods,  in  compliance  with  which  the 
latterassentstohold  them  on  account  of  the  buyer;  or  by 
any  other  act  which  shows  that  the  two  parties  have  agreed, 
the  one  to  abandon,  and  the  other  to  accept,  the  control  of  the 
goods. 

108.  There  is,  however,   a   proviso   which    limits  the 
Conditi         f     ®^®^^  ^^  delivery  to  a  third  peraon  on  ac* 

deiirery to  whar-  count  of  the  buyer,  when  such  person  is  a 
^*^.^i?""^''  wharfinger  or  carrier ;  for,  though  in  other 
respects  such  a  delivery  is  complete,  yet,  if 
it  be  not  of  such  a  nature  as  to  enable  the  buyer  to  hold  the 
wharfinger  or  carrier  responsible  for  the  safe  custody  and 
delivery  of  the  goods,  it  will  not  make  the  buyer  liable  foi: 
the  pries  of  goods  which  do  not  reach  him.  If,  therefore, 
the  seller  has  omitted  to  do  something  necessary  to  com- 
plete the  wharfinger's  or  carrier's  responsibility,  or  has  done 
something  which  has  the  effect  of  impairing  his  responsi- 
bility, the  seller  will,  in  case  of  loss,  have  to  bear  it  himself. 

109.  It  will  be  remembered    that  delivery  and  part- 
Bffect  of    rt-     ^^^^^^^T  ^^^®  alike  declared  to  be  among 

^^^i?'?:.  *^®  conditions  of  a  complete  sale ;  but  this 

effect  of  part-delivery  is  limited  to  those 


S.  92. 
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cases  where  no  intention  is  exhibited  of  severing  part  of  the 
goods  from  the  whole.  In  the  ordinary  instance  of  a  partial 
delivery  made  in  the  course  of  the  delivery  of  the  whole 
quantity,  ihere  is  evidently  no  such  intention,  and  there  must 
be  something  exceptional  in  the  circumstances  to  afford  evi- 
dence of  it. 

1 10.     With  regard  to  the  time  and  place  for   performance 
Roles    as    to     of  the  promise  to  deliver  under  a  contract  for 
aold.  ^  the  sale   of  goods,    there  are    two  general 

Ss.  98, 94.  rules  which  govern  the  subject.  The  first 
is,  that,  in  the  absence  of  express  agreement,  the  promise  to 
deliver  is  one  which  need  bot  be  performed  without  the 
application  of  the  promisee,  which  application  must  be  made 
in  conformity  with  the  provisions  specified  in  paragraph  6&. 
The  second  rule  is,  that  the  place  in  which  the  promise  of 
delivery  is  to  be  perfonned  is,  in  the  absence  of  any  speciiJ 
promise,  either  the  place  where  the  goods  are  at  the  time  of 
the  sale  or  of  the  contract  for  sale,  as  the  case  may  be,  or,  if 
the  goods  are  not  then  in  existence,  the  place  where  they  are 
produced.  The  mode  in  which  special  agreements  as  to  the 
delivery  are  to  be  carried  out  will  be  governed  by  the  rules 
stated  in  paragraphs  65 — 68.  A  wrongful  refusal  to  accept 
the  goods  sold  amounts  to  a  breach  of  the  contract  of  sale, 
but  a  refusal  is  not  wrongful  unless  the  delivery  be  made  in 
accordance  with  the  terms  of  the  contract,  and  even  if  the 
goods  which  a  person  has  ordered  are  otherwise  properly 
delivered,  he  may  refuse  to  accept  them  if  other  goods  ar& 
sent  with  them  and  any  risk  or  trouble  might  be  incurred  in 
separating  them. 

111.    We   come   next    to   the   consideration  of  certain 
Ei  hts  f   U         rights  of  the  seller,   the  general   object   of 
which  is  to  afford  him,  after    parting    with 
the   ownership,   security   for   the   due  performance  of  the 
Lien.  buyer's  promise,    and  which,  accordingly, 

Ss.  96—98.  are  available  to  the  seller  upon  the  appear- 
ance of  a  probability  that  the  buyer  will  fail  to  perform  his 
promise.  The  first  right  is  the  right  of  lien  on  the 
goods,    which    exists    as   long  as    the  goods    are   in  the 
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seller's  possession »  and  the  price  or  any  part  of  it  remains 
unpaid.  It  is  a  right  which  arises  out  of  the  seller's  pos- 
session, and  is  lost  with  the  loss  of  possession ;  anything, 
therefore,  which  amounts  to  delivery  of  the  goods,  destroys 
this  right  to  detain  them  for  the  unpaid  price.  Not- 
withstanding the  retention  of  possession,  the  seller  may  be, 

-  , ^  nevertheless,  disentitled  to  assert  his  right 

Contract  may  .  '  o 

be   inoonsistent     of  lien,  if  the  contract  contains  anything 

^     ^'  inconsistent  with  such  right.     The  ordinary 

sale  of  goods  on  credit  is  an  instance  of  a  sale  under  cir-* 

camstances  which  show  an  intention  on  the  seller's  part . 

to  abandon  his  lien;  for   the  promise  of   the  seller  is    to 

deliver  upon  demand ;  the  promise   of  the  buyer  is  to  pay. 

the  price  upon  a  given  future  day :  the  latter  is,  therefore, 

entitled  to  claim  delivery  before  he  can  be  called  upon  to 

pay.    The  seller's  right  of  lien  is,  however,  in  such  cases 

only  suspended,  and  there  are  two  events  upon  the  occur- 

-,  .   ,  ...         rence  of  either  of  which  it  may  be  revived. 

Renyal  of  ben.      ^       ,       n  t  ./.,.         ,  .^z. 

In  the  first  place,  if,  during  the  period  of 

credit,  but  before   delivery    has   taken  place,   the   buyer 
becomes  insolvent,  the  seller  may  retain  the  goods  until 
he  receives  the  price.    And,  secondly,  if,  when  the  period  of 
credit  has  expired,  neither  party  has  performed  his  promise^ 
and  the  seller   still   retains  the  goods  and  the  buyer  the 
price,  the  lien  of  the  former  on  the  goods  is  revived,  and 
the  parties  bear  the  same  relations  to  each  other  as  they 
would  have  borne  if  there  had  been  no  agreement  for  credit. 
The  seller  is  also  held  to    have  abandoned  his  lien  if 
he  has  in  any  way  recognized  the  title  of 
rfl^^^'^^*     a  subsequent  buyer ;   for  though   a    mere 
sub-sale  by  the  original  buyer  does  not  de-» 
prive  the  original  seller   of  his  lien,   yet,   if  the    original 
seller  admits  the  title  of  the  sub-purchaser,  he  is  consider- 
ed to  have  admitted  the  right  of  his  purchaser   to  sell ; 
Md  it  would  be  inequitable  to  allow  him,   after  making 
such  an   admission,  to   exercise  a  power  over  the  good^ 
Mwonsistent  with  the  ownership  of  the  purchaser. 
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112.    The   next  right   of  the  seller  which  we  have  to 

g  .^     consider    is    that   which   arises  upon    the 

transit  insolvency  of  the  buyer  after  the  goods 

99—106.         1^^^^   j^£j.   ^j^^   seller's   possession,   and  is 

called  the  right  of  stoppage  in  transit.  It  is,  in  fact,  a 
right  on  the  part  of  the  seller  to  recover  his  lost  lien, 
and  can  be  exercised  at  any  moment  before  the  buyer 
has  acquired  possession.  The  seller's  position  with  regard 
to  the  goods  when  he  has  exercised  the  right  is  just  the 
same  as  that  of  a  seller  who  still  retains  his  lien.  In 
either  case  he  is  entitled  to  keep  the  goods  as  security 
for  payment.  The  questions  arising  upon  this  subject 
are,  when  and  how  can  the  right  be  exercised,  and   how 

When  RoodB  ^'^  ^^  ^  defeated  ?  At  any  time  while  the 
can  be  stopped  goods  are  in  the  custody  of  an  interme- 
in  transit.  diate  person,  who  is  not  an  agent  to  keep 

for  either  party,  but  an  agent  to  forward  from  one  to  the 
other,  the  seller  may,  on  the  insolvency  of  the  buyer, 
retake  the  goods;  for,  during  this  time,  they  are  deemed 
to  be  in  traasit.  The  transit  continues  till  the  buyer,  his 
agent  or  sub-purchaser  acquires  possession ;  and  while  it 
so  continues,  there  is  only  one  circumstance  which  can 
operate   unconditionally    to   defeat    the    seller's   right   of 

Right  of  stop,     stoppage.    A  mere  sub-sale  by  the  buyer 
page  how    de-     has  no  more  effect  upon  it  than  upon  the 
•  right  of  lien;  but  if  a  sub-purchaser,   in 

good  faith  and  for  valuable  consideration,  obtains  an  assign- 
ment of  a  document  showing  title  to  the  goods,  his  right 
to  possession  thereby  gained  is  indefeasible.  The  reason 
of  this  seems  to  be  that  the  assignment  of  documents,  such 
as  bills  of  lading,  is  considered  equivalent  to  delivery  of 
possession,  such  symbolical  delivery  being  the  only  possible 

Assignment  of  delivery  under  the  circumstances.  On  the 
doooment  of  same  principle,  an  assignment  of  a  docu- 
^^^'  ment  of  title  by  way  of  pledge,  made  in 

good  faith  to  secure  a  specific  advance,  limits  the  power  of 
the  seller  to  exercise  his  right  of  stoppage ;  for,  as  against 
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the  assignee,  he  cannot  exercise  it,  except  upon  tender  or 

payment  of  the  sum  secured  by  the  assignment. 

The  last  question  connected  with  the  right  of  stoppage 

-,  ,  .     , . ,      in  transit  is  as  to  the   mode  in  which   the 
If  ode  in  which 
goods  can  be  re-     goods    can  be  re-taken.    The  seller  may 

^m!m^^     either  actually  take  them  from  the  carrier 
or  other  intermediate   person,   or  he  may 
effect  stoppage  by  merely  giving  notice  of  his  claim  to 
the  periK)n  in  whose  hands  the  goods  are ;  provided  that, 
if  the  goodss  happen  to  be  in  the  hands  of  a  servant  of 
the   carrier,    the    notice   be  given   under     such  circum- 
stances and   at  such  a  time  as  to    enable  the    carrier  to 
communicate  with  his   servant   in    time  to  prevent  deli- 
very. 
113.    It  has  been  said  that  these  two  rights, — viz,,  that 
of  lien  and  that  of  stoppage  in  transit, — 

Bight  of  re-sale,     belong  to  the  seller  as  a  security  for  the 
s.  107.  ^  "^ 

performance   of    the    buyer's  promise    to 

pay.    The  performance  of  this  promise,  as  well  as  of  the 

buyer's  promise  to  accept  the  goods,    is    further   secured 

by  the  right  which  is  conferred  upon  the  seller  to  re-sell 

the  goods   under   certain  circumstances.     This  right  can, 

of  coarse,  be  exercised  only  when  the  seller  still  has  pos« 

session  of  the  goods,  eithet  by  virtue  of  his  original  lieu 

or  by  having   re-taken  them  in  transit.    Moreover,  the 

seller  must  not  re-sell  without  giving  the  buyer  notice   of 

his  intention,  and  allowing  him  a  reasonable  interval  of 

time  in  which  to  perform  his  promise.     When,  however, 

the  goods  are  rightly  re-sold,  they  are  sold  as  the  property 

of  the   seller,  and  the  buyer  who   has  made  default  is, 

therefore,  not  entitled   to  any  profit  arising  out  of  the 

transaction ;  but  if,  on  the  contrary,  the  price  which  they 

fetch  is  less  than  the  price  for  which  they  were  originally 

contracted  to  be  sold,  the  seller  is  entitled  to  recover  the 

difference  from   the  buyer,  that  being  the  measure  of  the 

damages  occasioned  by  the  breach  of  contract  on  the  part 

of  the  latter. 

H 
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114.     The  rights  which  the  buyer  acquires  under  the 

«.  i.i-  *  V         contract  have  now  to  be  considered      The 
Bights  of  buy-  i       i     .       i 

er.  General  role,      general  rule  h%  that  a  purchaser  obtains  no 

®'  ^^^'  better  title  to  the  goods  than  his  seller  had 

to  convey.  If,  therefore,  the  latter  had  something  less  than 
the  full  rights  of  ownership,  a  purchaser  from  him  takes  a 
similarly  modified  ownership.  For  instance,  as  we  have 
already  seen  when  dealing  with  tlie  right  of  lien,  if  a  pur- 
chaser buys  from  a  vendor  goods  on  which  a  former  vendor 
has  a  lien,  the  title  acquired  by  the  purchaser  is  subject  to 
that  lien, — that  is  to  say,  it  is  less  than  the  title  of  a  full 
owner  by  the  circumstance  that  the  right  to  immediate 
possession  is  outstanding. 

This  general  rule   is  subject  to  three  exceptions.     The 

^  _^         ^        first  of  these  has  ojrown  out  of  the  neces- 
Pirat  exception        ..  •  7  t     ^^  i.  !•■•■• 

to  general  rule.        81  ties  of  commercial  dealings,  which  oblige 

S.  108.  merchants  to  treat  the   holder  of  goods  or 

of  bills  of  lading  and  otiier  such  documents  of  title  to  goods 
as  the  owner  of  the  goods  in  question,  and  to  give  him  cre- 
dit accordingly.  This  necessity  has  been  recognized  by  the 
English  legislature,  and  it  is  likewise  recognized  in  the 
Act.  Accordingly,  it  is  provided  that  any  one  who,  "with 
the  consent  of  the  owner,  has  in  his  possession  goods^  or 
documents  showing  a  title  to  goods,  may  convey  a  good 
title  to  a  bond  fide  purchaser.  The  person  in  possession 
may  have  had  instructions  from  the  owner  not  to  sell  the 
goods,  but,  unless  the  purchaser  has  some  reasonable 
grounds  to  presume  that  such  is  the  case,  he  is  entitled  to 
infer  from  the  mere  fact  of  possession  with  the  owner's  con- 
sent that  the  person  so  possessing  is  authorized  to  sell. 

The  second  exception   to   the   general  rule  is  also  de- 
signed to  protect  the   bond  fide  purchaser 

Seoond   excep-  ,  /.         ,,       .  .  ,  - 

tion  to  general     ^ho  sees  his  seller  in   possession   and  has 

"^®*  no  reason  to  suppose  that  he  is  not  entitled 

to  sell.    This  exception  refers  to  the  case  where  one  of 

several  joint-owners  has,  by  the  permission  of  the  co-owners, 

possession  of  the  goods,  and  sells  to  a  bond  fide  purchaser. 
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In  this  exception^  as  in  tlie  first,  it  is  to  be  observed  that, 
if  there  was  possession  alone  unaccompanied  by  consent  of 
the  other  owners,  the  purchaser's  title  would  not  be 
any  better  than  that  of  the  person  from  whom  he  pur- 
ehased. 

The  third  exception  operates  in  favor  of  the  bond  fide 
Third  exoeptdon  sub-purohaser  of  goods  from  one  who  is  in 
togeneialrnle.  possession  of  goods  under  a  contract  void- 
able at  the  option  of  the  vendor.  If,  for  example,  the  ori- 
ginal vendor  has  been  induced  to  sell  by  some  misrepre- 
sentation on  the  part  of  the  buyer,  he  is,  as  we  have  already 
seen,  entitled  to  avoid  the  contract  on  discovering  the  mis- 
representation ;  but  this  right  exists  only  so  long  as  the 
interests  of  no  third  person  have  intervened.  If,  therefore, 
before  it  be  exercised,  the  purchaser  has  sold  to  a  sub-pur- 
chaser, the  latter,  if  band  fide,  takes  an  indefeasible  title. 
There  is,  however,  one  proviso  limiting  this  exception, 
which  is  that  the  misrepresentation  or  other  act  on  the 
buyer's  part,  which  has  occasioned  the  voidability  of  the 
contract,  must  not  have  been  such  as  to  amount  to  an 
offence  on  his  part.  The  protection,  therefore,  afforded  to 
tlie  sub-purchaser  by  this  exception  does  not  operate  when 
his  seller  has  obtained  the  goods  by  cheating,  forgery  or 
other  criminal  device. 

The  general  rule  being  that  the  purchaser  takes  no 
Wtmntyof  title,  l^^^^ter  title  than  his  seller  had,  and  it  being 
B.  109.  therefore  possible  that  he  may  be  disturbed 

in  his  possession  by  the  rightful  owner,  it  follows,  almost  of 
necessity,  that  the  contract  should  contain  a  promise  on  the 
seller's  part  to  indemnify  the  buyer  in  the  event  of  any  such 
disturbance ;  for,  otherwise,  the  latter  jnight  have  paid  the 
price  and  have  only  a  law-suit  in  exchange.  The  Act, 
accordingly,  declares  that  the  seller  shall  be  responsible  to  the 
buyer,  if  the  latter  is,  by  reason  of  the  invalidity  of  the 
seller's  title,  deprived  of  the  thing  sold,  for  any  loss  caused 
by  such  deprival,  unless  a  contrary  intention  appears  from 
the  contract.    This  obligation  of  the  seller  is  termed  a  war- 
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ranty  of  title,  and  arises  out  of  the  ordinary  relation  of 
tradesman  and  customer;  but  in  various  instances  the 
exceptional  circumstances  of  the  case  show  that  no 
such  obligation  was  contemplated;  for  instance,  it  is 
clearly  not  intended  to  arise  on  a  purchase  at  an  execu- 
tion-sale. 

115.     The  other  promises  on  the  seller's  part,  which  are 

Warranty    of     ^^^  called  warranties,  relate  to  the  quality 

quality.  of  the  thinsc  sold.     In  the  simple,  outriaht 

Ss.  110—116.  1         /.  -n     4,U'  1.  •        • 

sale  of  a  specmc  thing,  no  such  promise  is 
implied ;  nor,  in  the  absence  of  fraud  and  of  any  express 
warranty,  is  the  seller  responsible  for  a  latent  defect,  if  the 
article  answers  the  description  under  which  it  was  sold. 
To  this  rule  the  sale  of  provisions  is  the  only  exception : 
as  to  them  a  warranty  of  soundness  is  implied.  In  other 
cases  a  warranty  can  be  established  only  by  express  con- 
tract or  by  the  custom  of  the  place  or  trade. 

Next  we  have  three  special  classes  of  cases  in  which  a 

warranty  is  implied.  The  first  is  where 
^mplied  war-     ^^  g^j^  jg  y^^  sample,  and  here  the  warranty 

is  that  the  bulk  is  equal  in  quality  to  the 
sample.  The  second  is  where  goods  are  offered  as  being  of 
a  certain  denomination,  and  here  the  warranty  is  that  the 
goods  are  such  as  are  commercially  known  by  that  denomi- 
nation ;  and  the  fact  that  the  buyer  has  bought  by  sample, 
or  inspected  the  bulk,  does  not  affect  this  warranty.  The 
third  is  where  goods  have  been  ordered  for  a  specified  pur- 
pose, for  which  goods  of  the  denomination  mentioned  are 
usually  sold,  and  in  this  case  the  warranty  is  that  the  goods 
are  fit  for  that  purpose.  When,  however,  an  article  of  a 
well-known  ascertained  kind  is  sold,  there  is  no  implied 
warranty  that  it  is  fit  for  any  particular  purpose.  The 
distinction  between  this  case  and  that  in  which  goods  are 
ordered  for  a  specified  purpose,  appears  to  be,  that  in  the 
one  the  buyer  trusts  to  the  seller  to  select  him  an  article 
fit  for  the  given  purpose,  and  that  in  the  other  he  trusts  to 
his  own  judgment. 
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116.    The  consequences  of  a  breach  of  warranty,  whether 
expressed  or  implied,  have  next  to  be  con- 
breach  of  war-     sidered.     If  the  article  sold  is  a  specific 
"st^iiT  118         ^hi^g>  *^d  ^^  ^^  '^^^^  delivered  and  accept- 
ed, the  sale  is  complete  :  the  buyer  cannot 
avoid  the  contract  on  the  ground   of  breach  of  warranty ; 
his  only  remedy  is  in  damages  for  the  loss  caused  by  the 
breach ;  nor,  under  the  same  circumstances,  can  the  vendor 
rescind  the  contract  because  the  buyer  has  failed  to  pay 
the  price,  unless  the  contract  have  been  made  expressly 
conditional  upon  the  goods  complying  with  the  warranty 
or  upon  the  fact  of  the  price  being  paid. 
Where,   however,    the    sale  is  of  goods  which  at  the 
time  of  the  contract  were  not  ascertained, 
ch^^L^br^     ^^  ^^^   ^^  existence,  or,  in  other  words, 
of  warranty     where    the  sale  is    incomplete    and  the 
inoomplete.  ownership   has  not  passed,  the  buyer  has, 

upon  discovery  of  a  breach  of  warranty, 
the  choice  of  three  courses  of  action.  He  may  accept  the 
goods  with  their  defects ;  he  may  refuse  to  accept  them ; 
and,  thirdly,  he  may  receive  them,  keep  them  for  a  time 
seasonably  sufficient  for  examining  them,  and  then  refuse 
to  accept  them :  but  this  latter  right  will  be  forfeited  if  he 
exercises  over  the  goods  any  act  of  ownership  other  than 
is  necessary  for  the  purpose  of  examination.  Whichever 
course  he  adopt,  he  is  entitled  to  compensation  for  the  loss 
caused  by  the  breach ;  though,  if  he  intends  to  exercise 
this  right  after  accepting  the  goods,  he  must  give  notice  of 
his  intention  within  a  reasonable  time  after  discovering 
the  breach  of  warranty. 


117.    The  next   contract   to   be  considered  is  that  of 

Ch.  vm  Indemnity.     This   contract  really  belongs 

indemDity.         to    the  general   class  of  contingent  con- 

*  tracts  discussed  in  paragraph  48 ;  for  it  is  a 

contract  to  do  something  if  some  event  collateral  to  such 

contract  does  or  does  not    happen.    The    commonest  in* 
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stance  is  afforded  by  ihe  contract  of  insurance,  in  which  the 
underwriter,  the  promisor^  takes  upon  himself  the  risk  of 
loss  or  damage  to  a  certain  thing  under  certain  conditions. 
The  indemnity,  however,  treated  of  in  the  Act  is  confined 
to  those  cases  where  the  loss  is  to  be  caused  by  the  conduct 
of  the  promisor  himself,  or  by  the  conduct  of  some  other 
person ;  and  the  only  question,  therefore,  which  can  arise,  is 
whether  the  loss  for  which  the  promisee  seeks  reimburse- 
ment is  really  the  loss  for  which  the  promisor  meant  to 
indemnify  him. 
The  general  proposition  affirmed    by  the    Act  as  to 

the  rights  of  a  promisee  under  a  contract 

Bole  for  deter-     of  indemnity    is,    that    the    promisee   is 

SSdOT^  ^S     entitled  to  recover  all  damage  and  conse- 

of  indemnity.         quent    expense     which    a  prudent   man, 

unindemnified,  would  have  incurred  under 
the  circumstances.  If  he  has  received  any  special  order 
or  authority  from  the  promisor  with  regard  to  his  conduct 
of  the  matter,  his  contravention  of  such  order,  on  the  one 
hand,  will  disentitle  him  to  relief;  and  his  acting  under 
such  authority  will,  on  the  other  hand,  excuse  acts  which, 
in  the  absence  of  such  authority,  a  prudent  man  would  not 
have  committed.  But,  apart  from  such  special  orders  or 
authority,  the  promisee  has  only  to  conduct  himself  as  he 
would  in  prudence  have  done  without  such  contract  of  in- 
demnity, in  endeavouring  to  avert  or  lessen  the  loss,  in 
order  to  entitle  himself  to  recover  the  amount  of  the  loss 
together  with  all  the  expenses  which  he  has  incurred  in  so 
attempting  to  avert  it. 

118.      The   contract  of   guarantee  differs  from  that  of 

indemnity,  because  it  implies  the  existence 
S8!^6^28.       ^^  three  parties,  and  becauseitis  entered  into 

for  the  security  of  a  creditor,  and  not  for  the 
reimbursement  of  a  loss.  A  surety  contracts  with  a  credit- 
or that,  upon  the  default  of  the  latter's  debtor,  he  will 
perform  the  promise,  and  his  liability  is,  therefore,  ordinarily 
co-extensive  with  that  of  the  debtor.     The  result  is  that 
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tlie  creditor  has  the  security  of  two  promisors  instead  of  one, 
and  thereby  protects  himself  by  anticipation  from  the  possi- 
bility of  loss,  instead  of  providing  a  reimbursement  of  an 
actaal  loss,  as  is  the  case  contemplated  in  a  contract  of 
indemnity. 

119.  The  consideration  for  the  promise  of  the  surety  may 

be  either  something  done  at  his  request  for 
foJS^^SS^''       a  third  party,  who  thereby  becomes  princi- 

pal  debtor,  or,  if  the  principal  debt  is  already 
in  existence,  it  is  frequently  a  promise  on  the  part  of  the 
creditor  to  forbear  from  pressing  for  its  payment.  The  fact 
of  the  person  to  whom  the  guarantee  is  offered  acting  or 
forbearing  as  requested,  is  tantamount  to  acceptance  of  the 
offer  on  his  part,  and  the  offer  then  becomes  a  contract,  which 
be  can  enforce  against  the  surety.  For  instance,  if  a  father 
requests  a  dealer  to  supply  his  son  with  goods  on  credit, 
and  promises  to  guarantee  the  payment,  the  fact  of  the  dealer 
supplying  the  goods  is  evidence  of  acceptance  of  the  pro- 
posal and  converts  it  into  a  contract ;  or,  again,if  a  merchant 
is  induced  by  the  offer  of  a  guarantee  to  take  into  his 
employment  some  person  as  cashier,  the  obligation  of  the 
surety  to  answer  for  the  conduct  of  the  cashier  becomes 
complete  upon  the  cashier  being  taken  into  employ- 
ment 

120.  This  contract  may   be  made  with  regard  to  one 

transaction,  or  with  reference  to  a  series,  in 
Oontimuing  which  latter  case  it  is  called  a  continuins: 
Si.  129^131.       guarantee.     Such  a  contract  is  regarded  in 

law  as  a  succession  of  offers  to  guarantee, 
each  of  which  becomes  a  complete  contract  upon  the 
creditor's  acceptance  of  it.  It  follows,  therefore,  that  the 
surety  may  revoke  such  an  offer  at  any  time  before  accept- 
ance, and  that  it  is  necessarily  revoked  by  his  death.  At 
the  same  time  his  liability  in  respect  of  matters  as  to  which 
bis  proposial  was  accepted  remains,  of  course,  untouched, 
just  as  it  does  in  the  case  where  there  is  only  one  transaction 
contemplated  by  the  parties. 
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121.  The  contract,  however,  does  not  only  imply  a  promise 

RightBof  sure-  ^^  *^®  P^'^  ^^  ^^^  surety;  it  also  implies 
tj.  rights  in  his  favor  as  against  the  creditor 

Ss    132   133  •       • 

*  *  and  the  principal  debtor,  and  correlative 
duties  on  their  part  towards  him.  In  the  first  place^  it  is 
the  duty  of  the  creditor  to  disclose  to  the  intending  surety 
all  circumstances  which  may  be  material  to  him  in  form- 
ing a  judgment  upon  the  risk  he  is  to  undertake.  The  cir- 
cumstances of  a  debtor  are  peculiarly  within  the  knowledge 
of  his  creditor,  and  the  creditor  is,  therefore,  bound  to  inform 
the  surety  of  anything  which  might  not  naturally  be  ex- 
pected^to  exist,  and  of  which  he  is  aware.  If  he  fails  to  do 
so,  the  contract  of  guarantee  is  rendered  voidable  on  the  part 
of  the  surety,  and  any  misrepresentation  which  the  credit-* 
or  makes  or  allows  to  be  made  will  have  the  same  effect. 

In  the  next  place,  the  surety  enters  into  the  contract 
upon  the  understanding  that  a  certain  condition  of  things 
exists  and  will  continue  to  exist.  If,  therefore,  any  alter- 
ation is  made  in  the  contract  between  the  creditor  and  the 
principal  debtor,  the  surety  is  discharged,  because  the  lia- 
bility which  is  sought  to  be  enforced  under  the  changed 
state  of  circumstances  is  not  that  which  he  originally  under- 
took. Thus,  a  change  in  the  nature  of  the  oflSce  or  employ- 
ment held  by  the  person  whose  integrity  is  guaranteed, 
relieves  the  surety  from  his  engagement.  A  change  in  the 
parties  themselves,  as,  for  instance,  in  the  constitution  of  a 
firm,  has  the  same  effect  as  a  change  in  the  terms  of  the 
contract.  In  neither  case  can  the  surety's  liability  on  the 
guarantee  be  extended  to  any  transaction  which  took  place 
subsequently  to  the  change. 

122.  The  other  rights  which  the  surety  has  as  against  the 

creditor,  are  necessary  to  protect  the  rights 

Rights  of  snre-  which  the  surety  possesses  as  against  the  prin- 
ty  with  regard  to  •'  ^  °  \, 

debtor.  ci  pal  debtor.   These  latter  rights  are  nothing 

88.  134—141.       Yqss  than  to  be  placed  in  the  position  of  the 

creditor,  and   to  be  invested  with  all  the 

rights  and  securities  which  the  latter  possesses  against  the 
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debtor.    If,  therefore,  the  creditor  does  or  omitd  to  do  any- 

Beleaae  of  ^ii^i  ^he  legal  consequence  of  which  is  the 
^^^-  discharge    of   the  debtor,    the    surety  is 

released.  The  discharge  of  the  principal  obligation  by  the 
dischaige  of  the  accessory  follows,  not  merely  from  a  tech- 
nical rule  of  law,  but  from  the  equity  of  the  case.  In  the 
first  place,  the  creditor,  by  so  discharging  his  debtor,  puts  it 
out  of  his  power  to  fulfil  the  engagement  into  which  he  has 
entered  to  enforce  payment  when  the  surety  has  a  right  to 
require  him  so  to  do ;  and,  secondly,  the  discharge  of  the 
principal  debtor  would  be  merely  illusory,  if  it  did  not 
cause  the  discharge  of  the  surety,  because  the  latter,  on 
being  compelled  to  pay,  would  immediately  claim  to  be 
indemnified  by  the  principal  debtor.  The  Act,  while  it 
preserves  intact  the  rule  of  English  law,  that  a  release  of 
the  principal  debtor  operates  to  discharge  the  surety,  further 
declares  that  any  agreement  between  them,  falling  short  of 
a  release, — e.  g.,  a  promise  to  give  time,  or  not  to  sue, — may 
be  entered  into  without  discharging  the  surety,  provided  he 
has  given  his  assent  to  the  agreement.  In  no  case  is  the 
surety  discharged  in  consequence  of  the  creditor  s  neglect  or 
indulgence  in  recovering  the  debt. 

123.  The  rights  of  the  surety  against  the  debtor  remain 
to  be  considered.     As  the  liability   of  the 

Rights  of  sure-  surety  is  co-extensive  with  that  of  the 
a  145.  '  debtor,  so  are  the  rights  of  the  surety  co- 
extensive with  those  of  the  creditor.  The 
surety  who  has  discharged  the  debt  is  entitled  to  have  all 
sach  securities  for  the  debt  as  existed  at  the  time  of  his 
entering  into  the  contract,  and  still  continue  to  exist,  as- 
signed to  him  for  his  benefit ;  and  it  is  immaterial  whether 
he  knew  of  their  existence  or  not.  If  any  such  securities 
have  been  lost  or  not  properly  perfected  through  the 
creditor's  neglect,  the  surety  is  discharged  to  the  extent  of 
the  amount  so  lost.     Further,  he  is  entitled  to  be  indem- 

BigU  of  in-  '  ^^^^^  ^7  ^^®  debtor  for  all  sums  which  he 
^eom^,  liaa   rightfully  paid  under  the  guarantee  ; 
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and  he  retains  this  right  even  where  there  has  been  an 
agreement  between  the  creditor  and  debtor  suspending  the 
creditor's  right  against  the  debtor,  but  reserving  bis  reme- 
dies against  the  surety.  The  right  of  the  surety  to  indem- 
nity still  remains  under  such  circumstances,  unless  a 
contract  to  abandon  it  is  proved. 

12*.    Where  there  are  several  co-sureties,   the  further 

Riirht  Birainsi  "g^^  ^f  contribution  exists  between  them 
co-surety.  in  case  of  any  one  or  more  of  them  having 

88. 146, 147.  ^  discharge  the  principal  deU.  Although 
each  surety  is  bound  in  a  separate  instrument  and  con- 
tracted in  ignorance  of  the  fact  that  there  were  other 
sureties,  yet,  if  the  guarantee  given  by  them  is  in  respect 
of  the  same  principal  debtor  and  the  same  engagement, 
the  right  of  contribution  exists.  In  ordinary  cases  their 
contribution  will  be  equal;  but  if  they  are  bound  in 
different  sums,  the  amount  contributed  by  each  cannot 
exceed  the  sum  fixed  by  his  obligation.  As  agreements 
between  creditor  and  principal  debtor  do  not  affect  the 
surety^s  right  to  be  indemnified  by  the  latter,  so  the  release 
by  a  creditor  of  one  surety  does  not  affect  the  rights  of 
bis  co-sureties  against  him. 

Ch.  IX.  BftU-  ^25.  The  next  class  of  contracts  to  be 
ment.  considered  is  that  of  Bailments* 

A  bailment  is  said  to  be  constituted  by  the  delivery 

Defin'ti  of  ^^  *  thing  by  one  person  to  another  for 
bailmeDt.  s(»ne  purpose,  upon  a  contract  that  it  shall 

Ss.  148,  9.  ^  returned  or  otherwise  disposed  erf" 
according  to  the  directions  of  the  person  delivering  it,  when 
that  purpose  is  accomplished.  The  relation  of  bailor  and 
bailee  being  so  established  may  exist  for  a  fixed  or  an 
indefinite  time.  The  bailor  may  or  may  not  be  the  original 
owner :  the  bailee  may  be  more  or  less  restricted  in  his  ose 
of  the  thing:  but  the  fact  of  possession  being  derived 
from  one  who  reserves  to  himself  the  power  of  determining 
it  under  certain  contingencies  suffices  to  make  the  posses^ 
sion  so  derived  that  of  a  bailee. 
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126.  The  character  of  the  different  kinds  of  bailment 
DilferentldndB     ^  determined   by  the  purpose  for  which 

of  bailment.  the  thing  was  bailed,  and  by  the  powers 

which  are  vested  in  the  bailee  for  the  accomplishment  of  that 
purpose.  Thus,  in  one  case,  where  the  purpose  of  the 
baihnent  is  the  mere  custody  of  goods,  possession,  deter- 
minable at  any  moment,  is  all  that  the  bailee  requires;  in 
AQother,  where  the  security  of  a  debt  due  to  the  bailee  is  the 
purpose  of  the  bailment,  the  power  of  alienation  is,  under 
certain  restrictions,  accorded  to  the  bailee.  All  the  different 
kinds  may  be  conveniently  divided  into  three  classes : 
(1)  those  in  which  the  trust  upon  which  the  thing  is  held  is 
for  the  benefit  of  the  bailor ;  (2)  those  in  which  it  is  for 
the  benefit  of  the  bailee ;  (3)  those  in  which  it  is  for  the 
benefit  of  both  parties.  The  first  class  embraces  those  cases 
where  the  thing  is  delivered  for  the  purpose  of  safe  custody 
or  of  having  labour  expended  upon  it.  The  second  includes 
gratuitous  loans,  and  the  third,  pledges  and  contracts 
of  hiring.  The  definition  of  bailment  given  is  wide 
enough  to  comprehend  all  these  classes ;  but  the  Act  deals 
specifically  with  four  only  of  the  various  sorts  of  bailment 
which  fall  within  the  definition.  These  four  are :  the  bail- 
ment of  hiring,  of  loan,  for  work  to  be  done,  and  of  pledge. 
The  rights  of  the  finder  of  goods  are  also  provided  for,  as, 
although  he  does  not  fell  within  the  definition  of  a  "  bailee," 
his  position  is  in  many  respects  similar.  The  bailment 
for  carriage  is  intentionally  omitted;  that  subject  being 
already  provided  for  by  a  distinct  enactment.  Nor  is  any 
special  mention  made  of  the  bailment  which  arises  out  of 
the  relation  of  a  vendor  and  vendee,  when  the  former  is 
either  exercising  his  original  right  of  lien,  or  has  revived 
it  by  stoppage  in  transit.  This  and  other  forms  of  bail- 
ment for  which  no  express  provision  is  made  will  be  regu- 
lated by  the  general  law  as  laid  down  in  the  Act. 

127.  The  method  adopted  in  the  Act  seems  to  be  to  pre- 

scribe the  obligations  which  arise  out  of  the 
^^^»g^^^^'-      relation  of  the  parties  in  order  of  time.  The 
first  obligation  on  the  part  of  the  bailor  is 


S.160. 
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to  disdose  to  the  bailee  any  defects  in  the  goods  bailed 
of  which  he  is  aware,  and  which  either  interfere  with  the 
use  of  it  or  expose  the  bailee  to  extraordinary  risks.  In 
default  of  the  bailor's  making  this  disclosure,  he  becomes 
liable  for  damage  arising  from  such  faults.  This  provision 
not  only  meets  the  case  of  dangerous  goods,  such  as  nitro- 
glycerine or  gunpowder,  being  deposited  with  a  warehouse- 
man or  carrier  without  any  notice  of  their  character ;  but 
also  protects  the  borrower  who  is  entrapped  by  the  silence 
of  the  lender  into  accepting  the  loan  of  a  thing  which  has 
such  latent  defects  as  to  make  the  use  of  it  dangerous. 
There  must,  however,  be  damage  directly  arising  from  the 
concealed  fault;  for  it  is  not  intended  to  make  the  lender 
liable  to  an  action  merely  because  the  thing  was  less  useful 
than  it  was  expected  to  be.  The  hirer  of  goods  is  in  a 
different  and  more  favorable  position ;  he  is  entitled,  in  case 
of  damage  arising  from  undisclosed  faults  in  the  thing 
bailed,  to  hold  the  bailor  liable,  even  though  the  latter  was 
not  aware  of  the  defect  which  has  caused  the  damage. 

128.    The  duties  of  the  bailee  with  regard  to  the  thing 

bailed  during  his  possession  next  require 

DutieBofbailee.     consideration     First,  there  is  the  general 

8s.  151 — 167.  ° 

duty  applicable  to  all  kinds  of  bailments, 
namely^  to  take  as  much  care  of  the  thing  as  a  man  of  ordi- 
nary prudence  would,  under  similar  circumstances,  take  of 
his  own  goods  of  a  like  nature,  bulk  and  value ;  secondly^ 
there  is  the  obligation  to  comply  with  the  conditions 
of  the  bailment,  and  to  make  compensation  for  loss  happen- 
ing during  any  use  of  it  contrary  to  those  conditions ; 
thirdly,  as  it  is  the  ultimate  duty  of  the  bailee  to  return 
the  identical  thing  bailed,  it  follows  that  he  must  keep  it 
distinguished  from  other  things  of  the  same  nature.  There 
may,  of  course,  be  a  mixture  by  the  consent  of  both  par- 
ties, and  then  each  has  an  interest  in  the  mixture  in  pro- 
portion to  his  share.  But  if  the  mixture  is  made  without 
the  bailor's  consent,  the  bailee  has  committed  a  breach  of 
duty,  and  he  is  boimd  to  compensate  the  bailor.  The  amount 
of  the  compensation  will  depend  on  the  nature  of  the  goods : 
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if  they  are  such  as  can  be  separated,  the  measure  of 
compensation  is  the  expense  of  the  separation  and  any 
damage  arising  from  the  mixture :  if,  on  the  other  hand,  it 
is  impossible  to  separate  them,  then  the  bailor  is  entitled 
to  be  compensated  as  for  the  total  loss  of  his  goods. 
129.    There  are  certain  circumstances  under  which   a 

bailment  may  be  determined,  notwithstand- 
f^Sr™"^*^^^  ing  that  the  purpose  of  it  has  not  been  ac- 
Sa.  159—162.       complished,  or  the  time  fixed  for  it  has  not 

expired.  A  breach  on  the  bailee's  part  of 
tiie  duty  of  complying  with  the  conditions  of  the  bail- 
ment gives  the  bailor  power  to  claim  back  the  thing  bailed. 
A  man  who  hires  a  horse  for  riding  must  not  drive  it ;  if 
he  does,  not  only  does  he  become  liable  for  any  damage  to 
the  horse,  however  it  may  happen,  while  he  is  driving  it, 
but  he  also  runs  the  risk  of  having  the  contract  between 
him  and  the  owner  cancelled  by  the  latter  reclaiming  the 
howe  immediately  upon  the  discovery  of  the  unwarranted 
nse :  and  of  course,  if  the  bailment  be  one  of  loan,  the 
borrower  does  not  stand  in  a  more  favorable  position ;  for 
gratoitous  bailments  may  be  determined  at  any  moment  at 
the  will  of  the  bailor,  even  though  the  loan  were  made  for 
some  specified  purpose  which  is  unaccomplished,  or  specified 
period  which  is  unexpired.  The  only  right  which  the 
borrower  has  under  such  circumstances,  is  to  be  indemnified 
for  any  loss  which  he  may  have  incurred  from  his  having 
relied  on  the  circumstance  that  the  loan  was  made  upon 
such  specified  terms.  If  the  lender  by  his  conduct,  first, 
in  making  such  a  loan,  and,  subsequently,  without  reason 
retracting  it,  has  put  the  borrower  to  any  loss,  he  must 
make  compensation ;  and  the  measure  of  it  will  be  the 
difference  between  the  loss  so  sustained  and  the  benefit 
which,  notwithstanding  the  revocation,  the  borrower  has 
derived  from  the  loan.  The  death  of  either  party  is 
another  circumstance  which  determines  gratuitous  bail- 
ments, because  personal  considerations  are  supposed  to  form 
part  of  the  motive  for  such  bailments. 
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130.     If  the  bailment  is  not  previously  determined  in 
any  of  these  modes,  and  if  it  be  made  for 
to^re^  twng     a  given  time  or  purpose,  it  comes  to  an  end 
bailed.  of  itself  upon  the  accomplishment  of  such 

purpose,  or  the  expiration  of  such  time ; 
and  the  duty  thereupon  devolves  upon  the  bailee  of  return- 
ing the  thing  without  demand.  The  penalty  of  his 
default  is  that  he  becomes  absolutely  responsible  for  the 
loss  or  deterioration  of  the  thing,  however  it  may  be  occa- 
sioned. He  must,  therefore,  return  it  or  deliver  it  accord- 
ing to  the  bailor's  direction ;  and  when  he  has  done  so,  he 
is,  if  he  has  acted  in  good  faith,  no  longer  responsible, 
although,  subsequently,  the  thing  is  claimed  by  a  person 
who  asserts  himself  to  be  sole  rightful  owner,  or  a  joint- 
owner  with  the  person  to  whom  it  has  been  returned : 
such  claimants  may,  however,  prevent  his  making  a  return 
of*  the  thing  by  obtaining  an  order  from  the  Court  to  that 
effect.  Apart  from  such  order,  the  bailee  is  safe  in  follow- 
ing the  directions  of  his  bailor.  It  has  been  already  ob- 
served that  the  thing  returned  must  be  the  identical  thing 
originally  delivered  by  the  bailor ;  but  it  may  happen  that 
some  profit  or  increase  has  accrued  from  it  during  the 
bailee's  possession ;  as  to  such  increase  or  profit  the  Act 
lays  down  the  general  rule,  that  it,  along  with  the  thing 
itself,  belongs  to  the  bailor  in  the  absence  of  any  contract 
to  the  contrary ;  and  this  rule  Is  illustrated  by  the  instance 
of  a  cow,  which  has  given  birth  to  a  calf  during  the  bail- 
ment, in  which  case  both  cow  and  calf  must  be  ultimately 
delivered  to  the  bailor.  There  are,  however,  cases  in 
which,  although  there  is  no  express  contract  to  that  effect, 
it  is  still  obvious,  from  the  nature  of  the  bailment,  that  it 
was  intended  that  the  bailee  should  have  the  benefit  of  the 
profit.  For  example,  in  all  cases  of  hiring  it  is  clearly  in- 
tended that  the  profits  arising  from  use  of  the  thing  hired 
should  be  retained  by  the  hirer ;  again,  in  case  of  loan, 
as  of  a  cow,  the  borrower  accepts  it  on  the  understanding 
that  he  shall  enjoy  the  milk.     In  fact,  it  would  appear 
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that  the  general  rule  can,  as  far  as  profits  are  concerned,  be 
predicated  only  of  those  bailments  where   the   purpose 
is  simply  safe  custody.    As  to  other  bailments  it  is  gene- 
rally true  that  increase,  such  as  that  in  the  case  of  a  cow 
with  a  calf,  goes  to  the  bailor,  but  the  question,  wheth^ 
profits  follow  the   same   rule,   depends  entirely   on    the 
porpose  of  the  bailment. 
131.    Having    thus  considered   the    obligation  of   the 
RightB  of  bai-     bailee,  we  come  next  to  certain  provisions 
lee  in  respect  of     which  give  him  rights  in  respect  of  the 
Sa.   168,   164,     thing  bailed,  when  he  has  incurred  ex- 
170,171.  pense.  or  done  work  with  reference  to  it. 

Fu^  if  he  has  not  bargained  for  any  remuneration,  pro- 
vision is  made  for  his  reimbursement  by  the  bailor  of 
expoiaes  which  he  has  necessarily  incurred  for  the  purpose 
of  the  bailment  The  nature  of  such  expenses  must 
depend  on  the  purpose  of  the  bailment :  they  may  be  in- 
curred in  the  keeping  of  the  thing,  in  caiTying  it,  or  in 
doing  work  upon  it.  If  a  carrier  accepts  goods  for  carriage, 
or  a  warehouseman  accepts  goods  for  safe  keeping,  the 
payment  for  which  he  stipulates  is,  of  course,  intended  to 
cover  any  expenses  which  be  incurs  in  discharging  his 
duty  with  regard  to  the  goods ;  but  if  he  has  stipulated  for 
no  remuneration,  an  obligation  lies  upon  the  bailor  to 
refund  to  him  the  amount  of  such  expenditure.  The 
operation  of  this  rule  is,  therefore,  confined  to  creating  an 
obligation  in  favor  of  the  bailee,  which  in  other  cases  the 
parties  have  created  for  themselves  by  contract.  Another 
provision  is  made  with  reference  to  those  bailments  the 
purpose  of  which  is  to  render  some  service  to  the  thing 
bailed  involving  the  exercise  of  skill  or  labor.  The  rule 
presumes  the  existence  of  a  promise  on  the  bailor's  part  to 
remunerate  the  bailee  for  such  service,  and  it  gives  him,  in 
addition,  and  as  security  for  the  performance  of  that 
promise,  the  right  to  retain  the  goods  bailed  until  perform- 
ance is  duly  made.  Such  a  right  of  lien  is  analogous 
to  that  enjoyed  by  the  vendor  in  respect  of  goods  the 
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price  of  which  remains  unpaid,  and  it  may  be  lost  or 
waived  in  a  similar  manner.  A  tailor  who  has  cloth 
given  him  to  make  up  into  a  coat  is  entitled  to  retain  it 
till  he  is  paid  for  his  services ;  but,  if  he  has  given  three 
months'  credit  for  the  price,  he  is  considered  to  have 
waived  his  lien,  because  his  promise  to  deliver  the  coat 
when  made  may  be  enforced  immediately,  whereas  the 
obligation  of  the  other  party  to  pay  is  suspended.  The 
object  of  this  lien  is  to  give  the  bailee  a  security  in  respect 
of  the  particular  service  rendered  to  the  goods  retained,  and 
he  cannot,  therefore,  claim  to  hold  them  as  security  for  any 
other  debt  or  obligation  of  the  bailor.  An  exception  is, 
however,  admitted  to  this  rule  in  favor  of  certain  specified 
classes,  viz.,  bankers,  factors,  wharfingers,  attorneys,  and 
policy-brokers.  A  custom  recognized  in  English  law  has 
given  persons  of  these  classes  the  right  to  retain  bailed 
goods  as  security  for  a  general  balance  of  account,  and  that 
custom  is  recognized  in  this  Act. 

132.  It  remains  to  us  to  deal  with  the  rights  and  obliga- 
tions to  which   the  finding:  of  lost   izoods 

Rights  and  du-         .  .  ^^  n         •  f 

ties  oi  finder  of  gives  nse.  If  a  person  casually  picks  up 
^^Ss^ies  169  *  thing  whose  owner  he  has  no  means  of 

knowing,  he  is  not  bound  to  incur  any 
trouble  or  expense  in  finding  the  owner  or  in  preserving 
the  thing :  any  service  which  he  so  renders  to  the  person 
who  turns  out  to  be  owner  is  voluntary,  and  does  not, 
therefore,  form  ground  for  a  contract.  The  owner  of  lost  pro- 
perty has  the  option  of  reclaiming  it,  or  leaving  it  in  the 
finder's  hands.  If  he  desires  to  reclaim  it,  he  may  ofier  a 
reward  for  its  recovery,  and  then,  in  respect  of  the  sum  so 
offered,  he  becomes  liable  to  an  action  at  the  suit  of  the 
finder,  because  a  contract  has  been  created  between  them  ; 
but,  where  no  offer  of  reward  is  made,  the  only  right  of  the 
finder  is  to  retain  the  thing  as  security  for  the  reimburse- 
ment of  his  expenses.  The  terms  on  which  the  owner  can 
exercise  his  right  of  reclaiming  his  property,  are  the  pay- 
ment of  any  expenses  to  which  the  finder  has  been  put,  and 
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of  the  reward,  if  one  has  been  offered  to  the  finder.  If,  on 
the  other  hand,  the  owner  does  not  choose  to  pay  those 
charge,  or  if  he  cannot  be  discovered,  the  finder  is  entitled, 
when  the  thing  is  an  ordinary  object  of  sale,  to  sell  it,  if 
either  it  is  in  danger  of  perishing  or  losing  the  greater  part 
of  its  value,  or  if  his  lawful  charges  amount  to  two-thirds 
of  its  value. 

133.  Having  dealt  with   bailment  generally,  we  next 

come  to  the   consideration  of  the  bailment 
8.1!^  ^f  pledge*  which  is  constituted  by  a  deli- 

very of  goods  as  a  security  for  payment  of  a 
debt  or  performance  of  a  promise,  the  bailor  in  this  case 
being  styled  "  pawnor,"  the  bailee  "  pawnee."  It  is  true, 
with  regard  to  pledge,  as  with  bailments  generally,  that  the 
character  of  the  possession,  and  not  the  nature  of  the 
delivery,  must  be  looked  to  ;  because  a  person  already  in 
possession  may  become  a  bailee  for  hire  or  a  pawnee, 
although  there  was  originally  no  delivery  to  him  by  way  of 
baihnent.  In  this  kind  of  bailment  two  facts  require  special 
attention,  the  one  being  that  the  existence  of  an  unperform- 
ed promise  on  the  pawnor's  part  is  pre-supposed,  the  other 
that  the  pawnee  has  a  power  of  sale  conferred  on  him.  The 
former  fact  distinguishes  cases  of  pledge  from  transac- 
tions where  something  is  delivered  to  a  creditor  in  satisfac- 
tion of  a  debt ;  the  latter  distinguishes  a  pledge  from  a  mere 
lien  such  as  that  possessed  by  a  warehouseman. 

134.  The  pawnee's  right  of  possession  continues  as  long 

as  the  promise  or  any  part  of  it  remains 
nee.  unperformed  ;  if,  therefore,  the  promise  be 

to  pay  a  debt,  the  pawnor  must  not  only 
pay  the  debt  itself,  but  also  the  interest  of  such  debt,  for 
that  is  part  of  the  principal  obligation :  moreover,  the  secur- 
ity covers  also  the  necessary  expenses  incurred  by  the 
pawnee  in  the  preservation  of  the  thing  pawned,  whether 
those  expenses  be  ordinary  or  extraordinary.  It  may  hap- 
pen that  the  pawnee  cannot  avoid  incurring  such  expenses, 
because,  as  will  be  remembered,  it  is  his  duty  to  take  aa 
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much  care  of  the  thing  as  a  man  of  ordinary  pmdence 
would,  under  similar  circumstances,  take  of  his  own  goods. 

135.  The  pledge,  having  been  made  for  a  particular  debt 

or  promise,  cannot  be  applied  to  a  previous 
b6  aw>u3^^to  ^^^^  ^r  promise,  in  respect  of  which  the 
pwt  debt.  pawnee  chances  to  be  promisee.   Subsequent 

advances,  however,  are  deemed  to  stand  on 
the  same  footing  as  the  original  debt ;  and  the  pawnee  has, 
in  respect  of  them,  the  same  privileges ;  because  it  is  presum- 
able that  the  further  credit  was  given  on  the  strength  of 
the  pledge  already  existing.  On  the  other  hand,  there  is 
nothing  to  prevent  parties  making  it  a  condition  of  the 
baihnent,  that  the  security  shall  cover  all  liabilities,  past 
or  future,  which  the  pawnor  has  incurred,  or  is  about  to 
mcur,  in  favor  of  the  pawnee. 

136.  The  giving  of  a  pledge  does  not  affect  the  antece- 

dent debt,  but  merely  presumes  its  existence : 

Rights  of  paw-  "^  *  .  ' 

nee  on  pawnor's     neither  does  it  necessarily  affect  the  paw- 

righteofpaw^r  ^^®  P^  creditor's  remedies  for  such  debt. 
*^8^i7?  177  "^^  ^^*  therefore,  two  courses  open  to  him. 
As  soon  as  the  performance  of  the  promise 
or  payment  of  the  debt  is  due,  he  may  bring  his  action 
against  the  defaulting  promisor,  and  at  the  same  time 
retain  the  goods  pledged  as  a  collateral  security;  or  he 
may,  after  giving  reasonable  notice  of  his  intention,  exer- 
cise the  right  of  sale.  Supposing  him  to  adopt  the  latter 
Sale  by  paw-  course,  the  proceeds  of  the  sale  in  his 
^^  hands  extinguish  the  debt  as  far  as  they 

go ;  but  for  any  portion  of  it  which  remains  unsatisfied 
he  still  retains  his  original  remedy.  On  the  other  hand, 
any  surplus  beyond  the  amount  of  the  debt  reverts  to 
the  pawnor.  This  power  of  sale  cannot  be  exercised 
before  the  performance  of  the  promise  secured  is  due, 
nor  without  reasonable  notice  being  given ;  but  even  after 
those  two  conditions  ai-e  fulfilled,  there  is  still  reserved  to 
the  pawnor  an  opportunity  to  save  the  pawned  article 
from  sale,  by  an  offer  to  perform  the  promise,  made  at  any 
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time  before  the  actual  sale  occurs.  In  order  to  effect  this 
redemption  of  the  pledge,  the  pawnor  must 

S«deniption  also  pay  any  expenses  which  may  have 
'    *  arisen  from  his  default.    Thus  the  pledge  is 

throughout  made  subservient  to  the  object  of  securing  the 
performance  of  the  promise  for  which  it  is  made.  On  the 
one  hand  the  performance  of  that  promise  determines  the 
bailment,  except  with  regard  to  expenses  incurred  in  preserv- 
ing th^pledge ;  on  the  other  hand,  the  realizing  of  the  secu- 
rity discharges  the  promise  only  to  the  extent  of  the  amount 
realized.  The  power  of  sale  under  which  the  security  is 
realized  is  the  last  resort,  and  must  not,  therefore,  be  exer- 
cised without  due  care  for  the  interests  of  the  pawnor;  the 
pawnee,  in  fact,  sells  as  trustee  for  the  pawnor.  If  he  sold 
on  his  own  account  and  took  the  risks  of  the  sale,  he  would 
not  be  holding  the  goods  as  pawnee  at  all :  it  would  be  a 
case  in  which  something  had  been  given  in  satisfaction  of  a 
debt 

137.    Hitherto  it  has  been  assumed  that  the  pawnor  is  one 

who  enjoys  an  absolute  right  of  ownership 

Hedge  by  per-     over  the  thing  which  he  purports  to  deliver 
ions  having  /•      i    i  tt    j 

limited  interest,  by  way  of  pledge.  Under  some  circum- 
8s.  178, 179.  stances,  however,  a  person,  who  has  mere 
possession  of  goods  or  of  documents  of  title  to  goods, — e,  g.y 
bills  of  lading  or  warehouse-keeper's  certificates, — ^may  make 
a  pledge  which  avails  to  confer  on  the  pawnee  all  the  rights 
attached  to  a  valid  pledge.  The  conduct  of  the  pawnee 
must  be  of  the  same  character  as  that  required  of  a  pur- 
chaser who  accepts  goods  from  one  who  has  mere  possession, 
(hat  is  to  say,  the  pawnee  must  act  in  good  faith,  and  under 
drcumstances  which  ai-e  not  calculated  to  make  him  sup- 
pose that  the  pawnor  is  acting  improperly.  Moreover,  the 
consent  of  the  real  owner  to  the  pawnor's  possession  is  not 
essential  to  a  valid  pledge  by  the  latter;  but  if  the  goods 
or  documents  have  been  obtained  from  the  lawful  owner  by 
means  of  an  offence  or  fraud,  the  pledge  will  be  invalid. 
Again,  a  pledge  may  be  made  by  a  person  who  has,  to  the 
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knowledge  of  the  pawnee,  a  limited  interest  in  the  goods, 
such  as  a  life-interest.  In  that  case  the  interest  which 
the  pawnee  takes  is  similarly  limited,  and  is  liable  to  be 
determined  by  the  same  circumstances  as  would  determine 
his  pawnor's  interest,  in  accordance  with  the  general  rule 
that  nobody  can  convey  to  another  a  better  title  than  he 
himself  possesses.  Unless  the  pawnee's  possession  of  goods 
is  determined  by  the  intervention  of  a  rightful  owner,  he 
is  entitled  to  retain  it  until  the  promise  is  performed. 
Upon  the  occurrence  of  that  event,  he  must  return  the 
goods  to  the  pawnor,  or,  according  to  his  directions,  in  the 
same  manner  as  any  other  bailee. 

138.  The  wrongful  act  of  a  third  person  with  regard    to 
EigbtB  of  bail-     ^^®  thing  bailed  may  either  affect  the  in- 

or  and  baUee  terests  of  the  bailee  only,  or  it  may  also  be 
against     wrong-      ...  x     xu     u   -i  •  •        •    xi 

doer.  injurious  to  the  bailor :  provision  is  there- 

Ss.  180,  181.       fQj.^  made  for  the  protection  of  the  interests 

of  both  parties.    A  person  whose  enjoyment  of  a  thing 

bailed  to  him  is  impaired  by  an  injury  done  to  it  by  another, 

or  who  is  deprived  of  it  by  another,  is  entitled  to  sue  that 

other  for  such  injury  or  deprivation ;  or  the  bailor  himself 

may  sue  him  ;  and  it  cannot  be  set  up  by  way  of  defence 

in  such  a  suit,  that  the  plaintiff  is  in  enjoyment  of  a  limited 

interest  only,  and  therefore  not  entitled  to  compensation 

to  the  full  extent  of  the  injury  done,  but  only  to  an  amount 

proportioned  to  the  extent  of  his  interest.     On  the  other 

hand,  the  wrongdoer  is  saved  from  the  vexation  of  having 

two  suits  brought  against  him,  because  the  compensation 

obtained  in  a  suit  brought  by  either  bailor  or  baUee  is   to 

be  apportioned  between  them  according  to  the  extent  of 

their  respective  interests. 

139.  Since  it  is  impossible  for  each  man  to  transact   for 

himself  all  the  business  of  ordinary  life,  the 
Ch^X^^m.        *^^  generally  allows  him  to  be  represented 

in  the  performance  of  his  legal  acts  by 
another,  and  gives  to  acts  done  by  such  representative 
the  same  effect  as  they  would  have  if  done  by  himself. 
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The  person  who  is  so  impersonated  or  represented  is 
called  the  ''  principal,"  and  the  representative  so  employed 
is  called  the  "  agent." 

140.  The  sphere  of  the  Law  of  Agency  is  to  define  the 

relations  which  arise  out  of  this  service  of 
ag^?  ™*^  ^^     impersonation,  as  well  between  the  prin- 
cipal and  the  agent,   as  between  each  of 
them  and  the  persons  with  whom  the  performance  of  the 
service    brings   them  into    contact.     The  agent  may  be 
regarded  either  as  a  mere  instrument  of  communication 
between  his  employer  and  third  persons;  or  he  may  be 
regarded  as  entering  into  a  contract  with  his  employer. 
In  the  former  view,  his  personal  capacity 
to  contract  is  immaterial,  for  the   Act  fol- 
lows the  rule  of  Roman  and  English  law  in  holding  that 
persons  laboring  under  personal  disqualifications   for  con- 
tract may  yet  exercise  the  functions  of  agents.    Regard- 
ed as  a  contract  between  employer  and  employed,  agen- 
cy can  be  distinguished  from  other  contracts  only  by  the 
circumstance  that  no  consideration  is  neces- 
sary for  its  validity ;  this  distinction  is  more 
apparent  than  real,  for,  on  the  one  side,  the  service  to  be 
performed,  on  the  other  the  credit  gained  by   the  fact  of 
being  allowed   to  perform  the  service,  may  be  regarded  as 
the  consideration  for  the  reciprocal  promises. 

141.  The   rights  and  obligations  which  flow  from  this 
.  ,  contract   will  be  considered  hereafter ;  at 

Agency     how  ,     i        .  t       i 

created.  present  we  have  to   deal  with   the  two 

OB,  00, 101.  modes  in  which  the  principal's  responsi- 
bility to  third  persons  is  effected.  Responsibility  for  the 
acts  of  another  may  arise,  either  from  previous  authoriza- 
tion, or  from  subsequent  adoption  of  the  service  in  respect 
of  which  the  liability  is  sought  to  be  enforced.  Authority 
inay  either  be  aunounced  in  express  terms,  or  it  may  arise 
by  presumption  based  on  the  general  course  of  trade,  on 
the  nature  of  the  circumstances,  or  on  the  relations 
existing  between  the  parties  concerned.  Thus,  an  author- 
ity to  pledge  the  responsibility  of  the  family  for  necessary 
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purposes  may  be  presumed  from  the  domestic  relationship 
in  which  the  parties  stand  to  each  other. 

142.  Assuming    that    the    authority    exists,    however 

originated,  the  next  question  is,  what  are 
age^-ob  author-  ^^e  common  attributes  which  the  law  at- 
^%   1QQ  1QO         taches    to    it?    The    first    rule    is    that 

D8.  loo,   lo9.  V         •  "I  •         -I 

authority  to  do  a  particular  service  extends 
to  all  things  necessary  for  its  performance ;  and  when  the 
service  consists,  not  of  one  act,  but  of  a  series  of  acts,  such 
as  a  business,  then  the  authorization  extends  to  what  is 
usually  done  in  the  course  of  the  designated  business.  A 
further  extension  is  given  to  the  agent's  powers,  and,  there- 
fore, to  his  employer's  responsibility,  when  in  the  course  of 
the  service  such  extraordinary  circumstances  arise  as 
demand  special  remedies  or  precautions.  The  only  re« 
straint  then  imposed  upon  the  agent  is,  that  he  should  act 
in  the  same  manner  as  that  in  which  a  man  of  ordinary 
prudence  would  act  under  similar  circumstances,  supposing 
that  his  own  personal  interests  were  at  stake.  Nothing 
can  be  more  opposed  to  the  original  object  of  the  agency 
than  that  the  master  of  a  ship,  who  is  commissioned  to 
navigate  her  to  a  certain  port  for  a  certain  purpose,  should 
in  the  course  of  the  voyage  sell  her  to  a  stranger ;  but  a 
state  of  things  may  occur,  in  which  no  other  course  con- 
sistent with  the  interest  of  the  owner  could  be  pursued* 
In  the  event  of  a  sale  upon  such  an  emergency,  the  responsi- 
bility of  the  owner  would  be  the  same  as  if  he  had 
expressly  ordered  it.  With  regard  to  these,  as  to  all  other, 
general  rules  which  may  be  used  for  testing  an  agent's 
power  and  a  principal's  responsibility,  it  must  be  remem- 
bered that  their  operation  is  superseded  by  any  express 
announcement  made  to  third  persons,  which  may  either 
have  the  effect  of  curtailing  or  enlarging  them. 

143.  We  now  have  to  notice  a  rule  which  imposes  a 

limitation    on    the  manner  in  which   an 

^'^  m-m       agent's  authority  may  be  exorcised.    That 

which  an  agent  has  been  deputed,  and  ha3 

undertaken,  to  do  himself,  he  may  not  employ  another  to 
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do  for  him.  The  reasonableness  of  this  rule  is  apparent 
when  it  is  coasidered  that  in  most  cases  the  personal  qua- 
lities of  the  agent  influence  the  principal's  selection  of  him 
as  a  representative.  A  principal  may  have  perfect  reliance 
on  the  judgment,  integrity  or  skill  of  A ;  but  it  does  not 
follow  that  he  has  the  same  confidence  in  the  qualities  of  B, 
to  whom  A  would  transfer  the  business  entrusted  to  him- 
8el£  Apart  from  the  cases  in  which  the  principal  gives 
When  agerb  ^^^  agent  either  express  or  implied  autho- 
iii»y  delegate.  xity  to  employ  another  person  as  sub-agent 
in  the  transaction  of  the  proposed  business,  there  are  two 
classes  of  circumstances  which  take  certain  agencies  out 
of  the  operation  of  the  general  rule.  It  may  be  the  cus- 
tom of  the  trade  upon  which  the  agent  is  engaged  to 
employ  a  sub-agent ;  or  the  nature  of  the  agency  may  be 
sach  as  to  necessitate  a  delegation  of  the  agent's  authority. 
In  such  cases  the  original  agent  may  employ  another  per- 
son in  the  business  of  the  agency,  and  such  person  acts 

under  his  control  and  is  called  a  sub-agent. 

In  so  far  &s  the  object  and  result  of  the 
agency  is  to  make  the  principal  a  party  to  a  contract 
with  third  persons,  the  intervention  of  a  sub-agent  makes 
no  difference,  for  the  acts  of  the  latter  are  regarded  as 
those  of  the  agent.  The  principal  is  bound  by  them  and 
responsible  for  them ;  and  the  agent,  on  the  other  hand, 
incurs  the  same  obligations  in  respect  of  them  towards 
his  principal  as  if  they  were  his  own  acts.  The  sub-agent 
is  in  no  way  responsible  to  the  principal  under  the  con- 
tract ;  but  he  may»  of  course,  like  any  other  wrongdoer, 
become  Uable  to  him  for  damages  in  case  of  fraud  or 
wilful  wrong. 
144.    In  a  word,  the  relation  of  the  sub-agent  to  his 

immediate    employer,    the    agent,  is  the 

mb*^**^  fc"^  to     ^^'^^  ^  ^^^^  ^^  ^^®  agent  to  his  principal. 

Bgenk  If,  on  the  other  hand,  a  sub-agent  is  ap- 

^  ^^  pointed  by  an  agent  who  has  no  authority 

to  make  such  an  appointment,  the  act,  being  in  excess  of 
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his  authority,  does  not  aflTect  the  principal  with  responsi- 
bility. Such  a  sub-agent  is  a  complete  stranger  to  the 
principal;  he  does  not  represent  him;  he  cannot  make 
him  responsible  to  third  persons  for  his  acts,  nor  is  he 
himself  responsible  to  him.  The  agent 
Rights  and  ^j^q  without  authority  appointed  him, 
agent  who  dele-     alone  incurs  responsibility  for  his  acts,  and 

gates  without     aion^  can  enforce    the  obligations  arising 
authority.  ^       ,  ^  .     . 

out  of    the    contract    of  agency  existing 

between  them. 
It  is  important  to  avoid  confusion  between  sub-agents 
properly  appointed  and  other  persons  who  hold  a  some- 
what similar  position.  A  person  does  not  become  a  sub- 
agent  simply  because  he  is  appointed  by  an  agent  having 
authority  to  name  another  person  to  act  in  the  business  ; 
for  the  question  is,  not  by  whom  is  the  person  nominated, 
but  under  whose  control  does  he  act.  One  who  is  named 
by  an  agent  to  act  in  some  branch  of  the  business  of  the 
Distinction  be-  ^^^^7'  independently  of  the  agent  who 
tween  sub-agent  names  him  and  under  the  directions  of  the 
son 8^  named  principal,  does  not  occupy  the  position  of 
by  agent.  sub-agent,  as  the  term  is  understood  in  the 

Act ;  and  the  importance  of  the  distinction 
appears  when  a  question  arises  as  to  the  parties  to  an 
action  in  respect  of  defaults  of  which  a  sub-agent,  in  the 
one  case,  and  the  nominee  of  the  agent,  in  the  other, 
has  been  guilty.  In  the  former  case,  the  principal  may 
pursue  his  remedy  against  the  agent,  who  in  his  turn 
may  hold  the  sub-agent  responsible ;  in  the  latter  case, 
the  nominee  is  directly  responsible  to  the  principal  for 
his  default,  and  the  agent  by  whom  he  was  named  in- 
curs no  responsibility,  provided  he  has  discharged  the 
duty  cast  upon  him  by  his  commission,  namely,  of  exer- 
cising such  discretion  in  the  selection  deputed  to  him 
as  a  man  of  ordinary  prudence  would  have  exercised  in 
his  own  case.  In  the  one  case,  the  liability  of  the  ap- 
pointing agent  is   simply   that   which  every  one   incurs 
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who  employs  another  to  act  on  his  own  behalf,  in  the 
other,  his  duty  is  confined  to  the  exercise  of  discretion 
in  the  selection  of  the  nominee. 

145.  There  is  another  mode  in  which  one  person  be- 
Ratificatio  comes  fixed  with  responsibility  for  the  acts 
Ss.  196—199        of  another.     Although  a  man  may  be  with- 
out any  actual  authority  to  do  an  act  on 

behalf  of  another,  the  subsequent  adoption  of  the  act  by 
tiiat  other  has  all  the  effects  of  previous  authorization. 
But  he  is  under  no  obligation  to  ratify  the  act,  and  may, 
if  he  chooses,  decline  any  responsibilty  in  respect  of  it. 
Questions,  therefore,  arise  as  to  which  course  has  been 
taken  in  a  particular  instance.  As  a  person,  in  ratifying, 
is  not  allowed  to  accept  one  part  and  reject  another 
part  of  the  transaction,  any  conduct  which  evinces  an 
intention  to  assume  the  benefit  of  one  unauthorized  act 
which  formed  part  of  a  series,  is  taken  to  indicate  a  rati- 
fication of  the  whole  series.  In  order,  moreover,  to 
make  this  ratification  valid,  it  must  be  shown  that  the 
person  ratifying  had  a  full  knowledge  of  the  advantages 
and  disadvantages  of  the  transaction  which  the  volunteer 
has  entered  into  on  his  behalf,  for  otherwise  he  could  not 
be  said  to  have  had  a  fair  opportunity  of  judging  between 
the  alternative  courses  open  to  him. 

146.  There  is,  however,  a  class  of  cases  which  forms  an 

exception  to  the  general  rule  that  an  act 
unauthorized,  but  subsequently  ratified,  is 
Mowed  by  the  same  effects  as  an  act  done  by  an  authorized 
agent,  the  exception  being  necessary  for  the  protection  of 
third  parties.  In  the  first  place,  where  the  unauthorized 
act  would,  if  authorized,  expose  a  third  person  to  an  action, 
no  subsequent  ratification  can  give  it  that  effect.  A  bailee, 
for  instance,  who  has  promised  to  return  the  thing  bailed 
(M  demand  is  liable  to  an  action  on  default ;  but  if  the 
demand  is  made  by  a  stranger  who  purports  to  act  for  the 
bailor  without  being  authorized  so  to  do,  the  bailee  is 
justified  in  treating  such  demand  as  null  and  void,  and 
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subsequent  ratification  by  the  bailor  will  not  validate  it. 
It  would  clearly  be  unjust  that  the  bailor,  by  subsequently 
approving  of  the  volunteer's  act,  should  be  enabled  to  claim 
damages  against  the  bailee  for  a  refusal  to  deliver,  which 
at  the  time  was  not  wrongful.  On  the  same  principle, 
where  an  act  purports  to  terminate  the  right  or  interest  of 
a  third  person,  it  cannot  be  allowed  to  operate  unless  it 
was  at  the  time  done  on  behalf  and  with  the  authority 
of  the  principal  who  had  the  power  to  terminate  such 
right  or  interest.  The  result  of  a  contrary  rule  would  be, 
that  the  one  party  might  be  in  a  position  to  treat  the 
interest  as  determined  or  not,  as  he  chose,  while  the  other 
would  be  uncertain  as  to  the  effect  of  the  unauthorized 
act.  Thus  a  lessor,  if  he  might  by  ratifying  take  advan- 
tage of  a  notice  to  quit  given  by  a  stranger,  might  also, 
if  he  chose,  repudiate  it ;  and  his  lessee  would  be  forced 
to  remain  in  suspense,  uncertain  whether  the  notice  to 
quit  was  to  be  enforced  against  him  or  not. 

147.    Next  we  have  to  deal  with  the  modes  in  which. 
Revocation  of     *^^  *'^^  conditions  under  which,  the  agent's 
authority.  authority    may    be    determined.     Several 

Ss.  201, 202.  modes  are  specified  in  the  .Act.  The  prin- 
cipal may  revoke  it,  or  the  agent  may  renounce  his  office. 
The  completion  of  the  business,  or  the  fact  of  either  party 
dying  or  becoming  of  unsound  mind,  also  operates  to 
determine  the  authority ;  and,  lastly,  it  is  determined  by 
the  circumstance  of  the  principal  being  adjudicated  an 
insolvent.  The  first  rule  limiting  the  operation  of  these 
modes  of  determination  is,  that,  where  the  agent  himself 
has  an  interest  in  the  property  which  forms  the  object  of 
the  agency,  the  agency  cannot  be  terminated  to  the  pre- 
judice of  such  interest,  either  by  the  revocation  of  the 
principal,  his  insanity,  or  his  death.  An  authority  given 
under  such  circumstances  is  regarded  as  merely  auxiliary 
to  the  interest  which  the  agent  takes  in  the  property  with 
which  the  agency  is  concerned;  and,  therefore,  as  the 
interest  itself  cannot  be  resumed  by  the  principal^  it  follows 
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that  that  which  is  accessory  to  such  interest  is  equally 
irrevocable.  Thus,  if  A,  being  indebted  to  B,  consigns  to 
him  cotton  and  desires  him  to  sell  it  and  repay  himself  out 
of  the  proceeds,  the  power  to  sell  conferred  on  B  is  really 
part  of  the  interest  in  the  cotton  consigned  to  him,  for 
without  that  power  B  would  be  unable  to  realize  the 
interest  assigned  to  him.  The  power  and  the  interest 
tiierefore  stand  on  the  same  footing,  and  both  are  irrevo* 
cable.  Besides  this  limitation,  the  only  other  which  is 
imposed  on  the  power  of  the  principal  to  revoke  the 
authority  given  to  an  agent,  is  in  respect  of  the  time  at 
Time  of  revo-  "^^^^^^  such  power  must  be  exercised, 
cition.  Until  some  transaction  has  been  effected 

'  •  by  the  agent,  upon  which  the  principal  or 
the  agent  on  his  behalf  may  sue  and  be  sued,  an  option 
rests  with  the  principal  at  any  moment  to  revoke  the 
power  which  he  had  conferred  on  his  agent.  But  as  soon 
as  any  act  has  been  done  by  the  agent  which  binds  the 
principid,  the  power  to  revoke  can  no  longer  be  exercised 
by  the  principal,  so  far  as  regards  the  obligations  which 
arise  from  the  act  which  has  been  so  done. 
148.    This  option,  however,  as  well  as  the  corresponding 

option  of  the  agent  to  renounce,  must  be 
age^lS^ledto  exercised  under  certain  conditions,  or  it 
ctapensation  if  will  entail  liability  for  compensation  in 
dnij  renoo^ced  favor  of  the  other  party.  If  there  is  an 
**'&^205*2b6         express  or  implied  contract  that  the  agency 

should  be    continued    for    any  particular 

period,  any  previous  revocation  or  renunciation,  as  the  case 

inay  be,  entitles  the  party  against  whom  it  is  made  to 

compensation,    unless  it  be    made    with  sufficient  cause. 

^  Another  rule  limits  the  effect  of  the  princi- 

paVs  act  in  determining  the  agent's  author- 
ity, by  making  its  determination  date,  not  from  the  time  of 
the  event  itself,  but  from  the  time  that  it  becomes  known 
either  to  the  agent  himself  or  to  third  persons  with  whom 
ke  deals,  whosever's  interests  may  happen  to  be  concerned, 
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149.  All  the  responsibility  which  a  person  assumes  by 

allowing  himself  to  be  personated  by 
on  death  of ^^-  another  extends  to  his  representatives,  and 
^^*8  209  "^^y  ^  enforced  against  them  by  any  one 

who  might  have  enforced  it  against  the 
deceased.  At  the  same  time  the  agent  is  not  at  liberty,  im- 
mediately upon  the  death  of  his  principal,  to  divest  him- 
self of  all  further  concern  about  his  principal's  affidrs  ;  he 
is  bound  to  take  all  reasonable  precautions  for  the  preserva- 
tion of  his  piincipal's  interests,  and  the  representatives  of 
the  deceased  may  hold  him  responsible  for  any  default. 

150.  The  rights  and  obligations  which  arise  between 

principal  and  agent  have  now  to  be  con- 
to  principal,  sidered.  The  agent's  authority  may  be 
®'  ^^^'  expressly  defined  by  the  directions  under 
which  he  acts,  or  it  may  depend  upon  the  custom  of  the 
business  which  he  is  employed  to  conduct.  The  common 
attributes  which  are  generally  attached  to  an  agent's  autho- 
rity have  already  been  stated.  Such  powers  being  vested 
in  him  by  his  appointment,  it  is  his  first  duty  to  exercise 
them  in  accordance  with  his  principal's  directions,  or  in 
accordance  with  usage,  which  often  takes  the  place  of 
express  directions ;  and  any  loss  which  may  arise  from  his 
neglect  of  this  duty  must  be  borne  by  him,  while  for  any 
profits  which  may  accrue  he  is  accountable  to  his  principal. 
He  cannot  claim  the  profits,  because  they  have  arisen  from 
his  own  wrongful  act ;  nor  can  he  claim  immunity  from  the 
loss  by  alleging  that  it  might  have  occurred,  even  although 
he  had  not  deviated  from  his  instructions. 

151.  As  long,  however,  as  the  agent  acts  in  accordance 
SkiU  reqmred     ^^*'^  ^^®  instructions,  his  responsibility  is 

of  agent.  less  extensive.    The  fact  of  a  person's  offer- 

D  212  • 

ing  to  perform  any  given  service  is  primd 
fade  a  notification  that  he  holds  himself  out  as  one  who 
possesses  the  requisite  skill  and  experience  to  perform  the 
service  with  reasonable  efficiency.  If,  therefore,  the  inter- 
ests of  his  principal  suffer  from  the  agent's  want  of  such 
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ddll,  or  from  his  negligence  or  misconduct  in  the  perform- 
ance of  the  service,  he  is  bound  to  make  compensation : 
but  it  must  be  shown  that  the  damage  complained  of  is 
directly  and  immediately  the  consequence  of  the  alleged 
defaiilt ;  for  the  agent  does  not  assume  an  absolute  respon- 
sibility, such  as  is  undertaken  by  the  insurer  who  contracts 
to  indemnify  another  against  all  losses  of  a  particular 
class,  however  occasioned.  An  agent  may  defend  himself 
against  an  action  at  the  suit  of  his  principal  by  showing 
that,  though  he  has  been  negligent,  and  though  his  prin- 
cipal's interests  have  suffered,  yet  that  the  mischief  was 
immediately  occasioned  by  the  happening  of  some  event 
for  which  he  was  not  responsible. 

152.  The  appointment  of  an  agent  necessarily  implies 
Doty  of  affentto  *^*'  ^^™^®  confidence  is  reposed  in  him  by 
render  acoonnts.     his   principal,   and  the    law   takes   every 

Ss.  213  214- 

'  precaution  to  insure  that  this  confidence  is 

not  betrayed^  by  obliging  the  agent  to  keep  his  principal 

acquainted  with  all  the   circumstances   of    the    business 

delegated  to  him,  by  forbidding  him  to  avail  himself  of 

his  fiduciary  position  to  his  own  profit,  and  by  declaring 

him,  in  the  case  of  misconduct,  disentitled  to  receive  thp 

stipulated  remuneration.     It  is  the  right  of  the  principal 

to  demand,  and  the  duty   of  the  agent  to  give,  complete 

accounts  with  regard  to  the  business  entrusted  to  him. 

At  the  same  time  the  acceptance  of  the  agency  does  not 

absolutely  disqualify  the  agent  from  himself 

tween  principal     taking  the  position  of  contractor  towards 

"iLl^s^iG         ^^®  employer.     The  law  does  not  go  the 

length  of  avoiding  a  transaction  between 

persons  so  related ;  but  it  requires,  in  the  first  place,  that 

the  agent  should  acquaint  his  principal  and  obtain  his 

consent  to  his  dealing  in  the  business  on  his  own  account ; 

and,  secondly,    that  he  should  disclose  to   the    principal, 

fiiirly  and  honestly,  all  that  he  knows  about  the  matter,  and 

should  not  seek  surreptitiously  to  secure  any  advantage 

to  himself.    If  the  principal  is  not  informed  of  the  cha- 
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racier  in  which  his  agent  is  acting,  and  of  the  personal 
interest  which  he  has  assumed,  and  if  the  principal's  own 
interests  have  suflFered  by  the  concealment,  or  if  there  has 
been  any  want  of  good  faith  on  his  agent's  part,  the  piincipal 
is  entitled  to  repudiate  the  transaction  and  to  be  replaced  in 
his  original  position.  On  the  other  hand,  it  is  open  to  the 
principal,  on  discovering  the  part  which  his  agent  has  been 
playing,  to  claim  for  himself  the  profit  or  other  advantage 
derived  by  his  agent  from  the  transaction ;  for  the  agent  is 
not  entitled  to  keep  to  himself  advantages  which  he  was 
commissioned  to  procure  for  another.  If  his  duty  is  to 
receive  money,  he  is  bound  to  pay  it  over  to  his  employer ; 

but  in  respect  of  all  sums  coming  into  his 

hands  for  that  purpose,  he  has  a  right  of 
recouping  himself  to  the  amount  of  his  disbursements  and 
the  commission  due  to  him.  The  same  right  of  lien  ex- 
tends to  all  other  property,  of  whatever  nature,  which  is 
received  by  him  from  or  on  account  of  his  employer.  Ho 
cannot,  however,  sue  for  his  commission  until  the  service 
has  been  completed,  and  if  he  is  guilty  of  misconduct  he 
may  forfeit  his  claim  to  it  altogether. 

153.    It  is  further  necessary   for   the  agent's  security 

Ajrent'simmu-     ^^**'  ^^  should  be  protected   against   the 

nity.  unskilfulness  or  negligence  of  his  principal, 

and  be  held  harmless  from  liability  to 
others  in  respect  of  the  acts  which  he  is  commissioned  to 

perform.     If,  therefore,  a  servant  sustains 

Sb.  222^—224 

some  personal  injury  which  is  wholly 
attributable  to  his  master's  carelessness,  he  is  entitled  to 
compensation ;  it  he  himself  does  to  another  an  injury 
which  is  the  consequence  of  his  service  and  not  of  his  own 
negligence,  then  he  is  entitled  to  be  indemnified  against 
the  damages  to  which  he  becomes  liable.  His  right  to  this 
indemnity  does  not,  however,  arise  if  he  was  a  cons- 
cious agent  of  wrong  in  committing  the  injury  com- 
plained of,  still  less  if  there  was  any  criminality  in  tho 
act. 
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154.    The  Act  next  deals  with  the  relations  which  arise 

^   ,    ^ .  out  of  the  service   of  acrency,  as  between 

Relation        ,  ,  or       ^7 

between  prin-  the  principal  or  the  agent  on  the  one  hand, 
SS^ttod*!^*  Mid  third  persons  on  the  other.  These 
WM.  relations  may  be  best  exhibited  by  statins: 

S  226  •  .  •/  o 

the  special  classes  of  circumstances  under 

which  the  general  rule   of  agency  is  inapplicable ;   that 

general  rule  being  that  the  act  of  a  properly  appointed 

agent,  done   within  the   scope  of  his  authority,  aflfects  his 

principal  with  the  same  responsibility,  and  gives  bim   the 

same  rights,  as  he   would  have  if  he  had 
General     rule  T-         •  j      i.   xi. 

of  agent's  irres-     been  actmg  in   person,  and  at  the  same 

r^fSars  *^^®  *^®^*^  ^^®  ^^^^^  contracting  party 
exdnave  res-  with  the  same  respwisibility,  and  gives 
^^^°^     ^'  him  the   same  rights,  as  if  he  had  beea 

dealing  with  the  principal  in  person.  In  accordance  with 
tills  rule  the  agent  is  the  mere  instrument  of  the  principal. 
His  intervention  places  neither  his  employer  nor  the  other 
contracting  party  in  a  more  favorable  position  than  that 
which  they  would  otherwise  occupy.  His  employer  cannot 
allege  that  he  was  ignorant  of  anything  which  was  actually 
communicated  to  the  agent  in  the  course  of  his  service; 
nor  can  he  disavow  any  statement  made 

go  229—238 

under  the  same  circumstances  by  his  agenty 
although  the  statement  be  of  a  fraudulent  character,  or  one 
which  the  agent  was  forbidden  to  make.  In  any  case  in 
which  it  might  be  important  for  a  contractor  to  establish 
that  the  other  party  had  notice  of  some  fact,  or  had  made 
some  statement,  his  purpose  would  be  gained  by  proving 
such  notice  or  statement  with  regard  to  the  agent  of  that 
party.  The  only  question  which  can  arise,  where  the 
responsibility  of  one  man  for  the  act  of  another  is  thus 
asserted,  is  whether  the  agent  was  acting  within  the  scope 
of  his  authority. 
It  has  already  been  stated   (a)  that  authority  may  be 


(a)  Para.  142. 
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announced  in  express  terms,  or  may  arise  from  certain 
presumptions.  A  presumption  of  authority  also  arises, 
where  the  person  to  be  aflfected  with  responsibility  has 
by  words  or  conduct  induced  others  to  believe  that  such 
authority  did  in  fact  exist ;  for  though  it  may  be  clearly 
shown  that  no  relation  of  principal  and  agent  in  fact 
existed,  yet  it  is  contrary  to  the  policy  of  the  law  to 
allow  a  man  to  deny  the  truth  of  representations  which 
he  has  made  to  another,  when  the  latter  has  given 
credit  to  them  and  acted  accordingly.  If  the  transaction 
is  entire  and   indivisible,  and  in  any  part 

Ss   227  228  •'    i^ 

'  *  of  it  the  agent  has  exceeded  his  authority, 
the  principal  is  entirely  free  from  responsibility ;  if  one 
of  a  series  of  separate  acts  of  the  agent  is  unauthorized, 
his  responsibility  in  respect  of  the  rest  is  unaffected. 

155.     It  remains  now  to  state  the  exceptional  cases  in 
which  the  consequences  of  agency,  as  stated 
geaeiSFrSuL  ^^  ^^®  ^^  preceeding  paragi-aph,  are  modi- 

fied by  circumstances.  Apart  from  the 
cases  where  an  agent  is  estopped  by  a  rule  of  evidence 
from  denying  his  liability  on  a  contract — as,  for  instance, 
where  he  has  signed  the  contract  with  his  own  name  and 
without  the  addition  of  any  qualifying  words — there  are 
cases  in  which  the  general  rule  above  stated  would  operate 
unjustly  and  disappoint  the  expectation  of  the  parties. 
The  irresponsibility  of  the  agent,  and  the  exclusive 
responsibility  of  the  principal,  in  respect  of  contracts 
entered  into  by  the  agent,  would  sometimes  practically 
result  in  the  contracting  party  being  left  without  any 
means  of  enforcing  his  rights ;  in  such  cases  the  law 
presumes  that  it  was  the  intention  of  the  parties  that 
the  general  rule  of  the  agents  irresponsibility  under 
contracts  made  by  him  on  behalf  of  his  principal  should 
not  prevail.  In  the  following  cases,  accordingly,  ifc 
is  presumed  that  the  person  contracting 
agent'??^pon8i-  ^^^  ^n  agent  has  bargained  for  the  agent's 
^*s*^o  responsibility  under  the   contract,  and    at 

the  same  time  made  himself  liable  to  the 
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agent,  jost  as  if  ho  were  making  the  contract  on  his  own 
behalf- 

(i)  when  the  contract  is  made  by  an  agent  for  the  sale  or 
purchase  of  goods  for  a  merchant  resident  abroad  : 

(ii)  where  the  agent  does  not  disclose  the  name  of  his 
principal : 

(iii)  where  the  principal,  though  disclosed,  cannot  be  sued. 

156.  In  the  first  two  cases,  the  person  contracting  with 
{he  agent  does  not  forego  his  rights  against  the  principal, 
but  is  entitled,  in  case  of  breach,  to  pursue  his  remedy 
^Uier  against  him  or  against  the  agent.  In  the  third  case, 
the  contractor  relies  solely  on  the  responsibility  of  the 
agent,  and  in  the  first  case,  he  may  be  regarded  as  practi- 
callj  doing  so.  The  second  case  requires  further  considera- 
tion, for  it  is  the  one  under  which  the  greatest  complica- 
tions and  difficulties  arise.  The  agent  may  either  omit 
altogether  to  announce  that  he  is  an  agent,  or  he  may 
merely  omit  to  announce  the  name  of  his  principal.  A 
contractor  dealing  with  one  whose  representative  charac- 
ter he  does  not  know  is  entitled,  upon  discovering  the 
principal's  name  before  the  contract  is  completed,  to  repu- 
diate the  contract  if  he  can  show  that  he  would  not  have 
entered  into  it  had  he  known  who  the  principal  was,  or 
had  he  known  that  the  agent  was  not  a  principal  On  the 
other  hand,  the  contracting  party  is  entitled  in  such  a  case, 
if  the  principal  intervenes  for  the  purpose  of  enforcing 
his  rights,  to  set  up  against  him  any  defence 
'  '  which  he  might  have  set  up  against  the 
agent:  for  it  would  be  inequitable  to  deprive  him  of  the 
benefit  of  rights  upon  the  strength  of  which  he  may  have 
embarked  on  the  transaction.  He  may  have  trusted  the 
agent  upon  the  ground  of  previous  dealings  which  had 
passed  between  them ;  and,  supposing  that  these  dealings 
lesolted  in  a  debt  to  himself,  which  he  might  have  set-off 
in  a  suit  brought  by  the  agent,  he  is  not  the  less  entitled 
to  assert  this  counter-claim  when  the  suit  is  brought 
against  him  by  the  disclosed  principal 
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The  contracting  party  being  entitled  in  the  altemaiiye- 
to  sue  either  principal  or  agent  must  make 
his  election^  and  if  he  induces  one  of  them 
to  believe  that  he  is  going  to  hold  the  other  exclusively 
responsible  on  the  contract,  he  cannot  afterwards  turn 
round  and  sue  the  party  to  whom  such  representation  Tvas 
made  and  who  has  meanwhile  been  acting  upon  the  faith 
of  it.  Thus,  if  the  conduct  of  the  party  contracting  with 
an  agent  has  been  such  as  to  lead  the  principal  to  suppose 
that  the  agent  alone  is  to  be  held  responsible  on  the  con- 
tract, the  principal  may  so  deal  with  his  agent  and  so  alter 
his  position  with  regard  to  him  as  to  deprive  himself  of 
means  of  reimbursing  himself  in  the  event  of  a  suit  being 
brought  against  him  personally.  In  such  case,  therefore, 
the  effect  of  the  contractor's  conduct  is  to  discharge  the 
principal  from  responsibility. 

157.    In  the  case  where  a  person  represents  himself  as 

».  ^.,.^       M     acting  for  another,  whereas    he  has    no 
Liability      of  .,^..      ,     .  .  „  ..  ,. 

one  who  unfernly     authority,  but  is  really  acting  on  his  own 

h?h^authoritJ  «^o^^t>  ^J^^re  is  no  agency,  and  no  contract 
from  another.  is  created  between  the  supposed  principal 
'  '  and  the  third  party,  or  between  the  pre- 
tended agent  and  the  third  party.  There  is,  therefore^  no 
right  which  can  be  enforced  against  the  third  party,  and 
the  only  obligation  resulting  from  the  transaction  arises 
in  his  favor  out  of  the  wrong  which  he  has  suffered  at  the 
hands  of  the  person  calling  himself  an  agent.  The  untrue 
representation  which  induced  him  to  enter  into  the  trans- 
action is  ground  for  a  suit  against  the  person  who  made  it 
to  recover  the  damages  which  he  may  have  sustained  in 
consequence  of  the  want  of  alleged  authority. 


158.    The  class  of  contracts  lastly  dealt  with  in  the  Act 

is   that  of   partnership,    which  naturally 

impUed  in  part-     succeeds  in  order  that  of  agency,  because 

*^«"^  it  is  a   product  of  the  same  commercial 

necessities,  and  also  has  many  characteris- 
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tics  in  common  with  it  The  existence  of  a  partnership 
ordinarily  implies  three  things,  viz.,  co-ownership,  agree- 
ment to  share  profits  and  losses,  and  co-operation  towards  a 
common  object,  which  is  effected  by  each  partner  investing 
the  other  with  authority  to  act  as  his  agent  in  the  agreed 
business.  It  is  this  relation  of  agency  which  distinguishes 
a  partnership  from  simple  co-ownerships  on  the  one  hand, 
and  agreements  to  share  profits  on  the  other. 

159.  There  are  certain  agreements    of  the  kind  last 
Caan     here     Miontioned   as  to  which  it  is  expressly  pro- 

Bhiuring  of  pro-  vided  in  the  Act  that  the  mere  participation 
tow  of*^  part^  ^^  profits  is  not  to  constitute  a  partnership, 
nenhip.  The  mere  fact  of  a  person  takin^:  a  share  in 

gg.  240—244 

a  firm's  profits,  either  in  the  shape  of 
remuneration  for  services,  or  of  interest  on  a  loan,  or  of  an 
aunnity,  neither  entitles  him  to  take  part  in  the  business, 
nor  subjects  him  to  liability  for  the  firm's  debts.  The 
lender,  who  receives  interest  on  his  loan  varying  with  the 
rate  of  the  partnership-profits, — the  servant  who  takes  a 
share  of  the  profits  as  his  remuneration, — the  retiring  part- 
ner or  his  widow,  who  takes  a  proportion  of  profits  by  way 
of  annuity,  all  resemble  each  other  in  this,  that  they  do 
not  constitute  the  partners  of  the  firm  their  agents  to  carry 
on  a  business,  and,  therefore,  they  iucur  no  liability.  When 
any  of  these  classes,  for  which  express  provision  is  made,  are 
concerned,  the  sharing  of  profits  is  thus  in  effect  declared 
to  be  no  evidence  of  a  partnership  ;  whereas  in  other  cases 
it  is  evidence  of  such  a  relation,  though  possibly  insufficient 
of  itself  to  establish  it. 

160.  Not  only  is  agency  the  real  test  of  a  partnership, 

o  1    4.  •       .     but  it  has  also  the  effect  of  assimilatinsr 
Kelations  ,  ,.,  . 

raemblingpart-     relations  which  are  not  intended  to  be  real 

^^ii&  246.        partnerships    to   such   contracts.    Persons 

may  be  liable  as  partners  without  really 

being  partners ;  and  they  are  so  liable,  because  they  have 

either  represented  themselves,  or  allowed  themselves'  to  be 

represented,  as  partners.   Conduct  on  the  part  of  any  person. 
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which  leads  the  world  to  believe  that  he  is  partner  with 
another,  will  entitle  those  who  have  dealt  upon  the  faith 
of  that  belief  to  treat  him  as  such.  The  common  instance 
of  a  man  holding  himself  out  as  partner  without  really 
being  so,  is  when  a  man  allows  his  name  to  be  used  in  a 
firm  of  which  he  has  ceased  to  be  a  member.  The  question 
in  all  such  cases  is,  whether  credit  has  been  obtained  by 
means  of  the  name  of  the  person  who  is  sought  to  be  charged. 
Any  evidence  which  goes  to  show  that  he  authorized 
others  to  act  for  him,  is  relevant  towards  the  establishment 
of  his  liability  as  a  partner ;  and  on  the  other  hand,  evi- 
dence that  those  who  seek  to  charge  hini  had  notice  that 
he  was  not  really  a  partner,  or  that  he  had  ceased  to  be  so, 
is  relevant  to  disprove  his  liability. 

161.    The  next  question  is  as  to  the  capacity  of  persons 

to  become  partners.  Though  the  general 
city  for  partner-  rules  of  capacity  govem  this,  as  they  do 
"^8*'  247  248         Other  Contracts,  they  are  in  some  measure 

qaulified  by  the  nature  of  the  object- 
matter.  Every  minor  is  restricted  by  the  general  rule  from 
involving  himself  in  the  obligations  of  contract,  because  he 
IB  presumed  not  to  have  capacity  to  form  a  competent  judg- 
ment as  to  his  own  interests ;  but  it  is  practically  necessaiy 
to  make  provision  for  a  state  of  things  of  ordinary  occur- 
rence, the  presence,  namely,  of  minor  partners  in  a  firm* 
The  law,  therefore,  says  that  a  minor  may  become  a  part- 
ner, as  it  were,  with  a  limited  liability.  He  may  become 
a  partner  so  far  as  to  derive  benefits  from  the  concern,  and 
so  far  as  to  make  the  actual  share  which  he  has  himself 
contributed  to  its  capital  liable  for  partnership-debts. 
There,  however,  the  minor's  liability  is  to  cease:  he  is  exempt 
from  personal  responsibility,  and  preserves  the  rest  of 
his  property  exempt  from  partnership-claims,  just  as  he 
would  in  the  case  of  any  other  agreement.  If  the  firm  is 
dissolved,  his  share  of  the  capital,  like  that  of  the  other 
partners,  must  first  be  devoted  to  the  liquidation  of  the 
firm's  debts,  and  he  will  then  take  his  share  of  the  balance 
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remaining  in  the  shape  of  profits.  If  there  be  no  balance 
or  a  deficit,  he  has  lost  what  he  chose  to  contribute,  just  as 
he  might  lose  it  by  paying  it  away  for  any  other  purpose  ; 
bat  neither  his  fellow-partners  nor  those  who  dealt  with 
the  firm  have  any  further  claim  on  him  or  his  property. 

162.  Should,  however,  the  firm  not  be  dissolved  before 

the  minor  comes  to  the  age  of  majority,  it 
Liability  of  mi-     jg  incumbent  upon  him,  if  he  desires  to  firee 

nor  partner    on  r  ' 

tttoinin^  major-     himself  from  the  obligations  of  the  firm,  to 

a  248.  SS^^f  within  reasonable  time,  public  notice 

of  his  repudiation  of  the  partnership.  If 
he  fail  to  give  such  notice,  his  position  towards  the  firm 
and  its  creditors  is  that  of  a  principal  who  has  ratified  acts 
done  on  his  behalf  by  an  unauthorized  agent.  Accordingly, 
all  the  obligations  which  the  firm  has  incurred  since  he 
became  a  member  of  it  are  considered  to  have  been  incur- 
red on  his  behalf  and  to  have  been  ratified  by  him.  His 
responsibility  in  respect  of  them,  therefore,  becomes  identical 
with  ihlit  of  his  co-partners. 

163.  What  this  responsibility  is,  we  now  have   to  con- 
Authority    of     ^^^^'    Here,  again,  the  answer  to  the  ques- 

ptftoer.  tion  is  found  in  the  law  of  airency.    Each 

Sa.  219     261  cf        f 

partner  is  considered  to  be  endowed  with 
aathorify  to  act  for  the  firm  in  the  usual  and  necessary  course 
of  its  business ;  and  the  liability  of  all,  in  respect  of  such 
lawful  acts,  is  the  same  as  if  they  were  actually  done  by 
ttie  particular  partner  sought  to  be  made  liable.  It  follows 
that  obligations  incurred  on  behalf  of  the  firm  before  any 
given  partner  entered  the  firm,  not  having  been  incurred 
with  his  authority,  cannot  be  enforced  against  him ;  nor  is 
he  deemed,  by  the  foot  of  entering  the  firm,  to  ratify  such 
acts,  because  the  principle  of  ratification  does  not,  as  we 
have  seen,  apply  unless  the  act  ratified  was  done  on  behalf 
of  the  person  who  is  alleged  to  have  ratified  it. 

164.  For  everything  which  any  one  partner  does  in  the 
necessary  or   usual  course  of    the   firm's 

f  ^P;j^'bility     business,  whether  it  result  in  contract  with 
third  parties,  or  whether  it  be  in  the  nature 


of  partaer. 


Digitized  by 


Google 


^civ  INTRODUCTION. 

of  fraud  or  negligence  towards  third  parties,  all  the  mem- 
bers of  the  firm  are  responsible  as  if  the  particular  act 
charged  or  complained  of  had  been  done  by  an  agent  duly 
appointed  by  them  for  that  purpose.  At  the  same  time  an 
agreement  entered  into  between  the  members  of  the  firm, 
restricting  any  of  them  in  the  conduct  of  the  business,  is 
not  entirely  ineffectual  to  prevent  the  other  members  from 
being  involved  in  transactions  not  authorized  by  them ; 
for  third  parties  who  have  notice  of  such  an  agreement 
are  not  entitled  to  hold  the  partners  responsible  for  acts 
done  by  any  of  their  co-partners  in  contravention  of  it. 

165.  Such  an  agreement,  or  any  other  regulating  the 

t  f  ^S^**^  *^^  o^^ig*''*'i<JJ^s  of  the  partners  among 
agreement  be-  themselves,  when  once  entered  into,  cannot 
^'^^S.  ^T^^  ^®  altered  or  annuUed  at  the  wiU  of  any  one 
partner ;  the  promise  contained  in  it  binds 
each  reciprocally  like  any  other  promise.  It  can  tiierefore 
be  discharged  or  varied  only  by  the  consent  of  all  parties ; 
acquiescence,  however,  in  a  uniform  course  of  dealing  in- 
consistent with  the  maintenance  of  the  agreement  may  be 
sufficient  evidence  of  common  consent  to  annul  it. 

166.  Certain  general  rules  are  laid  down  in  the  Act  by 

which,  in  the  absence  of  any  contract  to 
governSg  rela!  *^^  contrary,  the  relations  of  partners  will  be 
tionfl  of  partners,     governed.  These  have  now  to  be  considered. 

A  partnership,  we  have  seen,  generally 
implies  co-ownership  of  property.     The  property  so  held 

by  a  firm  is  composed  of  the  shares  which 

PMtnership.        j.^^  several  members  have  contributed,  and 
CapitaL 

is  called  the  partnership-property  or  capital. 

The  profits  or  losses  which  result  from  the  dealings  'with 
this  partnership-property  are  divided  equally  among  the 
partners  irrespectively  of  the  amount  of  their  original  con- 
tributions ;  but,  on  a  dissolution  taking  place,  as  soon  as  the 
debts  are  paid  off,  each  partner's  share  of  the  property  is 
measured  by  the  value  of  his  original  contribution.  The  rule 
of  equality,  therefore,  obtains  in  distributing  profits  and 
losses;  the  rule  of  proportion  in  the  distribution  of  the  capital. 
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167.    As,  on  the  one  hand,  each  member  of  a  firm  has  a 
right  to  take  part  in  the  common  business  ; 
ners  with  regard     60,  on  the  other  hand,  is  he  entitled  to  call 
^**a^^*  upon  every  other  member  to  attend  dili- 

gently to  the  same  business,  without  claim- 
ing any  remuneration  for  his  services.     In  other  words,  the 
contract  of  partnership  contains  reciprocal  promises  to  that 
effect. 
Further,  the  community  of  interest  involved  in  a  partner- 
Bnties  of  Dart-     ^^P  ^^  requires  that  all  the  members  shall 
neatoeaeh other,     do  their  best  to  carry  on  the  business  to  the 
common  advantage,  and  that  they  shall  be 
just  and  faithful  to  each  other,  accounting  for  all  benefits 
received  from  transactions  connected  with  the  firm's  busi- 
ness, and  imparting  to  each  other  the  fullest  information 
with  regard  to  any  matters  affecting  it. 

168.  It  is  obvious  that  these  duties  could  not  be  properly 

discharged  by  any  partner  who  was  himself 
InT^CT carry*  _  ,  -       , 

ingonotherbusi-     on  his  Own  account  carrying  on  a  busmess 

"^  268  269  "which  competed  with  that  of  the  firm.     In 

the  event,  therefore,  of  any  partner  com- 
mitting such  a  breach  of  duty,  the  Court  will  compel  him 
to  account  for  any  profits  derived  from  such  business,  and 
to  compensate  his  co-partners  for  any  loss  occasioned  to  the 
firm  thereby.  These  reciprocal  obligations  are  no  more 
than  the  nature  of  the  partnership-relations  necessitates, 
and  may  be  summed-up  in  the  proposition,  that  the  most 
perfect  good  faith  must  be  preserved. 

169.  We  have  seen  that  agreements  among  partners,  as 
No  ohan  e  in     ^  ^^^  mode  of  regulating   their  rights  and 

bodneis  or  con-  obligations  among  themselves,  cannot  be 
except^^by  oS^  altered  except  by  common  consent.  Still 
lentof  aU.  less  can  the  nature  of  the  business  be  in  any 

way  changed  without  such  consent ;  but  in 
the  event  of  differences  arising  as  to  ordinary  matters 
wiQiin  the  range  of  the  firm's  business,  the  decision  of  a 
minority  is  binding  upon  all.    As  no  change  can  be  made 
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in  the  object  of  the  partnership-contract  except  by  means 
of  a  new  agreement  between  all  the  parties,  so  also  a  fresh 
agreement  between  all  parties  is  necessary  for  the  introduc- 
tion of  another  person  into  the  partnership.  Such  an 
introduction  makes,  in  the  eye  of  the  law,  a  new  firm,  and 
the  new  partner  does  not  by  the  fact  of  his  introduction 
assume  any  part  of  the  liabilities  of  the  firm  as  it  existed 
previously  to  his  entering  it.  As  between  him  and  his 
co-partners^  the  firm  may  be  regarded  as  having  a  continu- 
ous, unbroken  existence,  and  it  is  so  regarded  in  the  mer- 
cantile world  and  for  the  purpose  of  mercantile  accounts; 
but,  as  between  the  members  of  a  firm  and  third  partieSi 
the  law  merely  enquires,  who  were  the  individuals  com- 
posing the  firm  at  the  time  when  any  given  obligation  was 
incurred,  and  against  them,  and  them  only,  can  it  be 
enforced. 

170.  In  this  place  it,  is  convenient  to  mention  other 
CoiiBequenoes     consequences  which  fiowfrom  thislegal  vieir 

of   partnership-     of  the  nature  of  a  firm.    The  principle  upon 
S?^26I.  which  isfounded  the  proposition,  that  anin- 

coming  partner  does  not  make  himself  liable 
for  the  firm's  debts  incurred  previously  to  his  entering  it,  is 
also  the  foundation  of  the  rule  that  the  estate  of  a  deceased 
partner  is  free  from  all  obligations  incurred  by  the  surviving 
members  after  his  death.  In  the  former  case  the  authority 
to  incur  has  never  been  given ;  in  the  latter  it  has  been 
withdrawn. 

171.  Another  consequence  of  the  legal  view  of  a  firm  is 
fi ff e 0 1     of     ^^^  ^ny  change  in  its  constitution  revokes 

change  m  firm     a  continuing  guarantee,  given  either  to  it  or 

on      continuing      .  j.     r  •  i.     x  l*  mi.  l 

guarantee.  in  respect  of  its  transactions.     The  surety 

S.  260.  ^Y^Q  either  secures  a  firm's  debts,  or  becomes 

security  to  a  firm,  so  binds  himself  on  account  of  the  con- 
fidence which  he  reposes  in  its  existing  members,  A,  B,  and 
C ;  but  if  D,  a  person  of  whom  he  knows  nothing,  or  whom 
he  distrusts,  is  introduced  into  the  firm,  his  position  as  a 
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surety  may  be  materially  altered,  and  he  is  accordingly 
Bjtj30j^aa«ry     discharged.    These  characteristics  of  ordi- 
partnerships.  m^-y  partnerships  are  important  as  distin- 

B.  266.  guishing  them  from  extraordinary  partner- 

ships, snch  as  incorporated  societies  or  limited  liability 
companies.  These  are  regulated  by  their  own  special  laws^ 
and  in  no  way  affected  by  this  Act. 

172.  In  considering  the  circumstances  which  lead  to  the 

dissolution  of  a  firm,  the  distinction  must 
^^J^'*         be  observed  which  exists  between  partner- 
ships entered  into  for  a  fixed  term  and 
those  entered  into  for  an   indefinite  term ;  for  upon  the 
character  of  a  partnership  in  this  respect 
Digtinotionbo-     depends  to  a  great  extent  the  facility  of 
ihip  for    fixed     di^olving  it.    There  are,  liowever,  some 
ttoSd^ak^Sir"     circumstances  which  put  an  end  to  both 
kinds  of  partnerships  alike. 
The  tact  of  its  business  being  prohibited  by  law,  or  the 
circumstance  of  the  death  of  any  partner, 
FartBoocasion.     has  the  effect  of  dissolving  the  firm,  and 
aU  partnenhipe.     putting    an    end  to    all  the   obligations 
St.  263  (10X256.     between  the  members  which  its  existence 
involved,  except  in   such  matters  as  are 
necessary  for  the  winding-up  of  the  business. 
If  the  partnership  be  for  an  indefinite  term,  any  partner 
IWtoerahipat     ^^7  retire  at  his  will,  and  such  retirement 
^^  has  the  same  effect  on  the  firm  as  a  death  : 

S.  253  (8).  for  the  rule  holds  good  of  all  partnerships 

alike,  that  the  fact  of  any  member  of  a  firm  ceasing  to  be  a 
partner  dissolves  the  whole  partnership. 

173.  As  to  partnerships  which  are  made  for  a  fixed 

term,  it  is  obviously  inconsistent  with  their 

Facte  occasion-     constitution  that  any  member  should  be  at 

ef    partiiOTrf^p     liberty  to  withdraw  at  his  pleasure.    Each 

te  fixed  term.        partner  has  bound  himself  to  continue  the 

partnership-business  for  a  certain  time,  and 
these  promises  are,  like  the  promises  as  to  the  nature  of  the 
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business,  reciprocal.  They  cannot,  therefore,  be  discharged 
except  by  common  consent.     There  are,  however,  circum- 

Dissol  u  t  i  o  n     stances  under  which,  although  a  member  of 
through  Court.        ^  firm  cannot  of  his  own  free  will  dissolve  it, 
S.  254.  jjQ  QQj^^  through  the  intervention  of  theCourt, 

effect  that  object.  Theiutervention  of  the  Court  may  be  sought 
for  the  purpose  of  releasing  the  party  who  applies  for  it, 
or  for  the  purpose  of  expelling  some  other  partner ;  but  in 
either  case  the  result  of  a  successful  application  must  be 
to  dissolve  the  whole  partnership,  because  the  firm  is  no 
longer  composed  of  all  its  original  members.  The  Court 
will,  at  the  suit  of  any  partner,  dissolve  a  partnership  on 
any  member  of  it  becoming  of  unsound  mind,  or  in  any 
way  incapable  of  performing  his  part  of  the  contract,  or 
if  the  business  can  only  be  carried  on  at  a  loss.  In  these 
cases  the  application  may  be  made  by  any  member  indiffer- 
ently ;  but  in  the  following  cases  the  application  must  be 
made  by  some  partner  other  than  the  one  whose  conduct 
or  circumstances  are  put  forward  as  the  ground  for  obtain- 
ing a  dissolution.  Thus,  if  one  partner  is  adjudicated  an 
insolvent,  any  of  his  co-partners  may  apply  to  the  Court 
for  dissolution.  So,  if  a  partner  has  done  any  act  which 
has  the  effect  of  transferring  his  interest  in  the  partnership 
to  a  stranger;  or  if  a  partner  has  been  guilty  of  gross 
misconduct  in  the  partnership-business  or  towards  his 
partners,  a  dissolution  may  be  obtained  at  the  suit  of  any 
other  of  the  members  of  the  firm,  but  not  upon  his  own 
application. 

The  effect  of  these  provisions  is  to  permit  any  partner 
to  put  an  end  to  a  partnership  made  for  a  fixed  term,  in 
the  event  of  certain  circumstances  happening,  for  which  he 
is  not  immediately  responsible,  or  which  are  not  within 
his  control ;  but  he  is  not  permitted  to  put  forward,  as 
grounds  for  dissolution,  acts  for  which  he  is  himself  respon- 
sible, and  so,  through  the  medium  of  the  Court,  indirectly 
to  obtain  the  determination  of  his  contract,  which  he  has 
by  the  contract  precluded  himself  from  effecting  directly. 
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17i.    It  remains  only  to  consider  the  circumstances  which 
RiirhtB  of  par-     **^^®^^  ^  dissolution.     The  partnership-pro- 
ties  on  difisolu-     perty  or    capital    consists^    as    has    been 
observed,  of  the  aggregate   of  the   shares 
contributed   by   the   members.     Both  the 
members  of  the  firm  and  its  creditors  are  entitled  to  have 
this  capital,  in  the  first  place,  devoted  to  the  liquidation  of 
the  partnership-debts :  if  any  balance  remains  after  such 
liquidation,   each   partner   or   his   separate    creditors   are 
entitled  to  his  share  of  it ;  but  if,  on  the  other  hand,  there 
is  a  deficiency,  then  the  partnership-creditors  are  entitled 
to  such  part  of  the  private  property  of  each  partner  as 
remains  after  he  has   paid   his    separate  debts.     In  the 
distribution  of  the  partnership-assets,  the  separate  creditors 
of  Miy  partner  cannot  compete  with  those  creditors  who 
gave  credit  to  the  firm  ;  in  the  dLstribution  of  the  separate 
assets  of  a  partner,  his  separate  creditors  have  the  priority, 
and  the  surplus  only  can  be  claimed  by  the  partnership- 
creditors. 
175.    After  dissolution,  the  power  conferred  by  each 
Bi  lite  f      -     P^^tner  on  the  other,  to  bind  him  by  acts 
ties  on  winding-     within   the  scope   of   the  business,  being 
up©    nsinees.       withdrawn,  no  new  obligations  of  the  cha- 
racter contemplated  by  the  partnership  can  be  incurred ; 
but  many   matters  may  still  have  to  be  transacted  in  the 
way  of  getting  in  the  firm's  debts,  realizing  its    property, 
and  generally  winding-up  the  partnership-business.     For 
Rifflita    dd  -     ^^®  purpose   of  transacting  this  business, 
ties  of  partners     the  rights  and  obligations  of  the  partners 
rfterdi-olntion.     ^^^^  ^  j^  ^j^^  partnership  were  still  in 

'  existence ;  and,  if  the  death  of  a  partner 

has  been  the  cause  of  dissolution,  his  representatives, 
though  they  have  no  right  to  interfere  in  the  transaction 
of  this  business,  are  entitled,  as  against  the  surviving 
partners,  to  all  the  other  rights  which  belonged  to  the 
.deceased  partner.  They  are  accordingly  entitled  to  have 
the  partnership-property  appropriated  to  the  liquidation 
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of  partnership-debts,  to  have  the  business  wound-np  in 
the  most  advantageous  manner,  to  have  full  accounts  and 
information  with  regard  to  the  firm's  business  rendered  to 
them,  and  generally  to  be  treated  with  the  good  faith  which 
is  required  among  partners.  Moreover,  it  is  open  to  the 
Power  to  ap-  representatives  of  a  deceased  partner,  as 
ply  to  Court  it  is  to  any  partner  after  the  termination 

S.  265.  ^f  Q^  partnership,   to  apply   to  the  Court 

to  wind-up  the  business  and  distribute  the  assets ;  such 
intervention  of  the  Court,  however,  will  make  no  difference 
in  the  rights  and  obligations  of  the  parties ;  these  will,  so 
far  as  they  are  not  modified  by  contract,  be  regulated  by 
the  rules  which  have  already  been  stated. 
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Act  No.  IX  or  1872. 

Tkit  Act  of  the  Oovem&r- General  of  India  in  CounoU  received  the  aaent 
tfEit  BaeeeUcncy  the  Governor- General  on  the  26th  April,  1878. 
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THE  INDIAN  CONTRACT  ACT, 

(ACT  IX  OF  1872-) 


Whereas  it  is  expedient  to  define  and  amend  certain 
Preamble.  P^rts  of  the  law  relating  to  contracts  ; 

It  is  hereby  enacted  as  follows : — 

PRELIMINABY. 

Short tttie.  ^'     This  Act  may  be  called  "The 

Indian  Contract  Act,  1872/' 

It  extends  to  the  whole  of  British  India  (1),  and  it 
gjjg^^  shall  come  into  force  on  the  first  day 

Cammenoemeiit.     ^f  September,  1872  (2), 

[(1)  The  Act  igt  defined  as  extending  to  tlie  whole  of  British 
India.  It  is  applicable  in  all  Courts  and  to  people  of  all  races 
within  the  British  Territories  (a).  Questions  as  to  its  applica- 
bility to  contracts  made  wholly  or  partially  out  of  British 
India,  or  by  parties  not  domiciled  therein,  or  in  respect  of  an 
object-matter  not  within  British  India,  or  not  intended  to 
be  performed  within  its  limits,  must  be  decided  by  the 
rales  of  private  international  law.  Such  questions  are  of 
freqaent  occurrence ;  a  merchant  in  London,  for  instance, 
requests  a  merchant  in  Calcutta  to  buy  goods  for  him  and  to 
make  the  necessary  advances  ;  or  two  Englishmen  in  India 
make  a  bargain  to  be  carried  out  in  England,  or  about  property 
situated  in  England ;  or  a  man  sues  in  Calcutta  on  a  promissory 

(tf)    Madhab  Chonder  Poramanick  v,  Eajcoomar  Doss,  14  B.  L.  B.,  76. 
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note  drawn  at  Paris  ;  or,  to  take  a  more  complicated  case,  a  man 
may  make  liis  contract  in  India,  be  domiciled  in  England,  the 
contract  may  be  intended  to  be  carried  out  in  France,  while  the 
object-matter  of  the  contract  may  be  in  Germany.  Now,  in 
all  cases  of  this  character,  if  the  contract  is  sued  on,  the  qaes- 
tion  arises,  under  the  law  of  which  of  the  countries  concerned 
is  it  to  be  deemed  to  fall  ? 

The  following  proposition  is  presented  by  Wharton  (a)  as  the 
result  of  the  best  authorities  :  ''  Obligations  in  respect  to  the 
mode  of  their  solemnization  are  subject  to  the  rule  locus  regit 
actum ;  in  respect  to  their  interpretation,  to  the  lex  loci  contractus  ; 
in*  respect  to  the  mode  of  performance,  to  the  law  of  the  place 
of  performance.  But  the  lex  fori  determines  when  and  how 
finch  laws,  where  foreign,  are  to  be  adopted,  and  in  all  cases  not 
specified  above  sitpplies  the  applicatory  law." 

First,  as  to  the  formal  requirements  of  a  contract,  those  which 
are  demanded  by  the  law  of  the  place  where  it  is  made  are 
sufficient  and  necessary  for  its  validity  everywhere.  Thus  if 
for  want  of  a  stamp  a  contract  made  in  a  foreign  country  is  void 
there,  it  cannot  be  enforced  here  (J>),  A  distinction,  however,  must 
be  made  between  Statutes  declaring  that  the  absence  of  some 
requirement  shall  make  the  contract  void  and  those  which  preclude 
an  action  from  being  brought  or  evidence  from  being  admit- 
ted unless  some  requirement  has  been  satisfied.  Statutes  of  the 
latter  kind  have  force  only  if  they  are  part  of  the  Ux  fori.  If 
the  want  of  a  stamp  makes  a  document  inadmissible  in  evidence 
according  to  the  law  of  a  foreign  country  where  the  document 
is  made,  an  English  Court  will  admit  it  notwithstanding  (c)  ;  and 
where  an  English  Statute,  such  as  the  Statute  of  Frauds,  declares 
that  no  action  shaU  be  brought  upon  contracts  of  a  certain  class, 
unless  reduced  to  writing,  an  English  Court  will  not  entertain 
an  action  brought  upon  such  a  contract,  if  it  be  unwritten, 
although  no  writing  were  required  by  the  law  of  the  place  where 
the  contract  was  made  (J).     Forms  prescribed  by  such  Statutes 

(a)    Wharton's  Conflict  of  Laws,  §  401. 
(*)    Brifltow  V.  Sequeville,  5  Ex.,  276. 

{c)    James  v.  Catherwood,  3  Dow.  &  Ry.,  190  ;  Ex  parte  Melboanie> 
L.  R.,  6  Ch.,  64. 
(rf)    Bain  p.  Whitehaven,  3  H.  L.  C,  1. 
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are  not  constituent  parts  of  the  transaction  itself,  bnt  are  necessary 
merely  for  the  enforcement  of  the  remedy.  Those  Statutes  on 
the  other  hand  which  declare  that,  in  the  absence  of  a  given  form, 
the  transaction  shall  be  void,  make  that  form  an  essential  requisite 
of  tiie  transaction. 

The  law  of  the  place  where  the  contract  was  made  will 
also  generally  govern  its  interpretation.  In  constraing  con- 
tracts made  in  a  foreign  coantry,  the  Courts  look  to  the 
meaoiDg  attached  to  them  by  the  law  of  that  country ; 
and  a  policy  of  insurance  executed  in  England  on  a  foreign  ship 
fot  a  foreign  owner  and  a  foreign  risk,  will,  nevertheless,  be  deemed 
an  English  contract,  and  interpreted  as  such.  ''  Suppose,"  says 
Jndge  Story,  "  a  contract  for  the  payment  of  the  debt  of  a  third 
person  in  a  country  where  the  law  subjected  the  contract  to  the 
tacit  condition  that  payment  must  first  be  sought  against  the 
debtor  and  his  estate,  that  would  limit  the  obligation  to  a  mere 
accessorial  and  secondary  character  ;  and  it  would  not  be  enforced 
in  any  foreign  country  except  after  a  compliance  with  the  requi- 
sitions of  the  local  law.  Sureties,  endorsers,  and  guarantees  are, 
ther^ore,  liable  everywhere  only  according  to  the  law  of  the 
place  of  their  contract  *\a). 

But  this  rule  does  tiot  apply  where  the  contract  is  intended  to 
be  perfom^ed  in  another  country.  When  two  persons  enter  into 
a  contract  in  one  country  with  the  intention  that  it  shall  be 
performed  in  another,  it  may  generally  be  presumed  that  they 
mean  to  adopt  the  language  and  usages  of  the  latter  country, 
Ihns,  where  money  is  to  be  paid,  it  must  be  paid  in  the  currency 
of  the  place  named  for  payment.  If  the  rates  of  interest  in  the 
two  countries  di£fer,  that  of  the  place  appointed  for  payment  is  to 
be  adopted  (b).  By  the  same  law  also,  namely,  that  of  the  place 
of  performance,  is  the  mode  of  performance,  the  validity  of  the 
contincti  and  the  nature  of  the  discharge  to  be  governed.  Thus, 
if  the  performance  consists  of  the  delivery  of  goods  or  land,  the 
mode  of  delivery  or  the  form  of  conveyance  must  be  that  which 
the  law  of  the  place  where  the  goods  or  land  are,  prescribes. 
"In  every  disposition  or  contract,'*  said  Lord  Mansfield,  "where 
the  subject-matter  relates  locally  tp  England,  the  law  of  England 

(tf)  St.  Conf.,  §  2«7.  (ft)  Wharton,  §  50&. 
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must  have  been  intended  to  govern  "  (a);  And  so^  generally^  the 
law  of  the  place  of  perfonnance  determines  the  nature  and  extent 
of  the  obligation  (b).  In  Cammell  y.  Sewell  (c)  the  general 
proposition  was  laid  down  that,  *^  if  personal  property  is  disposed 
of  in  a  manner  binding  according  to  the  law  of  the  country 
where  it  is,  that  disposition  is  binding  everywhere/' 

Again,  the  discharge  of  a  contract,  if  valid  by  the  law  of  the 
place  of  performance,  is  valid  everywhere  :  and  conversely  if  it 
is  not  valid  by  that  law,  it  cannot  be  pleaded  as  a  discharge 
elsewhere.  An  obligation  to  be  performed  abroad  was  held  not 
to  be  barred  by  a  discharge  under  the  English  Bankruptcy  Law  (d). 

In  Ellis  V.  McHmry  («),  the  following  propositions  were  laid 
down  by  Bovill,  C.  J. : — "  1«<,  that  a  debt  or  liability  arising  in 
any  country  may  be  discharged  by  the  laws  of  that  country,  and 
that  such  a  discharge,  if  it  extinguishes  the  debt  or  liability 
and  does  not  merely  interfere  with  the  remedies  or  course  of 
procedure  to  enforce  it,  will  be  an  effectual  answer  to  the  claim, 
not  only  in  the  Courts  of  that  country,  but  in  every  other  coun- 
try ;  ^ndltfy  that  the  discharge  of  a  debt  or  liability  by  the  law 
of  a  country  other  than  that  in  which  the  debt  arises,  does  not 
relieve  the  debtor  in  any  other  country  ;  Zrdly,  that  when  the 
discharge  is  created  by  the  Legislature  or  laws  of  a  country  which 
has  paramount  jurisdiction  over  another  country  in  which  the 
debt  or  liability  arose,  or  by  the  Legislature  or  laws  which 
govern  the  tribunal  in  which  the  question  is  to  be  decided^  such  a 
discharge  may  be  effectual  in  both  countries  in  the  one  case 
or  proceedings  before  the  tribunal  in  the  other."  In  Edwards  v. 
Donald  (/)  an  English  certificate  of  bankruptcy  was  held  to  be 
a  good  answer  to  a  debt  arising  in  Calcutta  and  sued  for  there  : 
80  with  regard  to  a  debt  contracted  and  sued  for  in  Scotland* 
In  Armani  v.  Castrique  (^),  Pollock,  C.   B.,  says, — "  A  foreign 


(a)  Warrender  v.  Warrender,  9  Bligh.»  89 ;  Cammell  v.  Sewell,  29  L. 
J.,  Exch.,  350. 

(h)  Sxudth  V.  Mingay,  1  M.  &  S.,  87  ;  De  la  Vega  «.  Yianna,  1  B.  &  A« 
284. 

(p)  6  H.  &  K,  744,  per  Crompton,  J. 

id)  PhiUipB  r.  Allan,  8  B.  &  C,  477.  (/)  1  Knapp,  P.  C,  269. 

(e)  L.  R.,  6  0.  P.,  233,  {§)  13  M.  k  W.,  443. 
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oeriificate  is  no  answer  to  a  demand  in  onr  Gonrts,  but  an  English 
c^ificate  is  sorely  a  discharge  as  against  all  the  world  in  English 
Courts."  On  this  principle  it  was  held  in  Ellis  v.  McHenry  (a) 
that  the  English  Bankmptcy  Law  is  binding  in  the  colonies,  and 
that  an  English  composition-deed  containing  a  corenant  not  to  sne 
may  be  pleaded  to  an  action  on  a  Canadian  debt  in  a  Canadiim 
Court :  also  that  if  an  action  on  a  contract  made  and  to  be 
performed  abroad  is  brought  in  an  English  Court,  an  English 
composition-deed  containing  a  coyenant  not  to  sue,  is  a  good 
answer. 

In  Barilett  y.  Hodges  (h)  the  defendant  pleaded  a  discharge 
in  an  insolrency-proceeding  in  the  Supreme  Court  of  Victoria. 
The  plamtiff  replied  that  the  bill  was  drawn  and  accepted  in 
England,  and  that  the  defendant  was  a  resident  in  and  subject 
of  that  country.    This  was  held  a  good  replication. 

In  Smith  t.  Wegeulin  (c)  it  was  decided  that  when  the 
GoYemment  of  a  State  contracts  a  loan  in  another  country, 
the  contract  is  goyemed  by  the  law  of  the  State  whose  Qoyem- 
ment  contracts  the  loan,  and  not  by  the  law  of  the  country  in 
which  the  contract  is  made  ;  and  an  English  Court  has  no  juris- 
diction to  enforce  the  contracts  of  a  foreign  Goyemment  against 
the  property  of  such  Goyemment  in  England. 

When  a  contract  of  affreightment  does  not  otherwise  proyide, 
as  between  the  parties  to  the  contract,  the  law  of  the  country  to 
which  the  ship  belongs  must  be  taken  to  be  the  law  to  which 
they  haye  submitted  themselyes  (d). 

In  P.  4r  0.  Company  y.  Shand  (e)  a  passenger  in  an 
English  ship  from  Southampton  to  Mauritius,  where  French 
law  preyails,  sued  the  shipowners  for  a  loss  of  luggage  on  an 
allied  liability  by  French  law,  from  which  the  shipowner  was 
exempt  by  English  law.  The  Judicial  Committee,  oyerruling 
the  Manritios  Courts,  held  that  the  contract  was  goyemed  by 
English  law. 

A  party,  who  relies  on  a  right  or  exemption  by  foreign  law, 

(«)  L.  R.,  6  C.  P.,  233.  (b)  8  Jnr.,  N.  8.,  52. 

(0  Ii.  E.,  8  Eq.,  198.  (d)  Lloyd  v.  Guibert,  L.  R.,  1  Q.  B.,  116. 

(0  11  Jnr.,  N.  S.,  771. 
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must  bring  it  clearly  before  tlie  Court,  otherwise  the  Court  most 
proceed  according  to  the  lex  fori  (a). 

For  Savigny's  rules  for  determining  the  seat  of  an  obligation 
and  the  reasons  upon  which  they  are  founded,  reference  may  be 
made  to  the  judgment  in  D' Sauza  v.  Coles  (b). 

The  iex  fori,  besides  regulating  all  matters  relating  to  the 
remedy,  such  as  evidence  and  procedure,  also  determines  when 
and  how  far  the  law  of  a  foreign  country  is  to  be  recognized  (c).  If 
the  adoption  of  a  foreign  law  would  occasion  prejudice  to  the 
rights  of  other  States,  or  their  citizens,  or  contravene  a  prohibi- 
tory enactment,  the  comity  of  nations  would  not  require  its 
adoption  (d).  This  has  been  interpreted  as  applying  to  contracts 
''  which  are  unjust  or  immoral,  or  the  enforcement  of  which  in  a 
State  would  be  injurious  to  the  interest  or  the  convenience  of  snch 
State  or  its  citizens. "  "  Contracts,  **  says  Story,  "  which  are  in 
"  evasion  or  fraud  of  the  laws  of  a  country,  or  of  the  rights  or 
'^  duties  of  its  subjects,  contracts  against  good  morals,  or  against 
'^  religion,  or  against  public  rights,  and  contracts  opposed  to  the 
''national  policy  or  national  institutions,  are  deemed  nullities  ia 
<<  every  country  affected  by  such  considerations,  although  they 
''  may  be  valid  by  the  laws  of  the  place  where  they  are  made  "  («). 

In  Hope  V.  Hope  (/)  it  was  held  that,  if  a  part  of  a  contract  were 
inconsistent  with  the  lex  fori,  the  Court  would  not  enforce  it 
even  as  to  another  part  which  was  not  open  to  that  objection  and 
which  alone  remained  to  be  performed.  Contracts  made  in  fraud 
of  home  revenue-laws  are  undoubtedly  treated  as  illegal  by  home 
Courts,  but  in  numerous  cases  the  English  Judges  have  refused 
to  treat  on  the  same  footing  contracts  to  evade  or  defraud  the 
revenue-laws  of  another  country.  These  decisions  have,  however, 
been  universally  condemned  {g). 

Another  rule  is,  that  contracts  regarding  immoveable  property 

ia)  Lloyd  v.  Guibeit,  L.  R.,  1  Q.  B.,  129. 
(J)  3  Mad.  H.  a,  416. 
{c)  Langton  v.  Hnghes,  1  H.  &  S.,  593. 
(d)  Fenton  v,  Livingstone,  3  Mao.  H.  L.  C,  497. 
(«)  Forbes  v.  Cochrane,  2  B.  4c  C,  448  ;   Story  Conf .,  §  244  ;  4  Mad. 
H.  C,  14. 
(/)  8  DeG.  M.  k  G.,  731.  (s)  Wharton,  §  485. 
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most  be  gGTdrned  in  eyerj  instance  by  tlie  law  of  the  place  where 
the  property  is  situated.  *^  In  every  disposition  or  contract/' 
said  Lord  Mansfield,  "  when  the  sabject-matter  relates  locally  to 
England,  the  law  of  England  must  goyem  and  must  have  been 
intended  to  govern"  (a).  And,  therefore,  a  contract  about  land, 
mattended  by  solemnities,  imperative  by  the  law  of  the  country 
in  which  the  land  is,  would  be  void,  though  no  such  solemnities 
are  enjoined  by  the  law  of  the  country  where  the  contract  was 
made.  Still  more  would  such  a  contract,  if  forbidden  by  the  lex 
titis,  be  void,  though  allowed  by  the  lex  loci  contractus, 

(2)  No  express  provision  is  made  in  the  Act  as  to  its  applica- 
bility to  contracts  entered  into  before  Ist  September,  1872 ; 
accordingly,  the  general  principle  of  law  will  apply,  that  "  a 
contract  is  always  to  be  judged  according  to  the  positive  law 
which  subsists  at  the  time  when  it  is  concluded  "  (&).  ''  Statutes 
"  are  not  to  be  held  to  operate  retrospectively  unless  they  contain 
^  express  words  to  that  effect.  Sometimes,  no  doubt,  the  Legis- 
'Matnre  finds  it  convenient  to  give  a  retrospective  operation  to  an 
''Act  to  a  considerable  extent,  but  then  care  is  always 
''  taken  to  express  that  intention  in  clear  and  unambiguous 
"language  "(c). 

This  view  of  the  law  was  upheld  in  Omda  Kkanum  v.  Brojendro 
Coamar  Roy  Ckowdry,  (d)  the  Court  observing,  that ''  the  principle 
of  the  Civil  law  (omnia  constituta  non  preteritis  calumniam 
faciutU  sed  futuris  regulam  imponunt)  as  to  new  laws  not 
baring  retrospective  force  has  been  transferred  into  the  chief 
modem  Codes.  The  Code  Civil,  Art.  2,  runs  thus  : — '  La  loi  ns- 
dispose  que  pour  Vavenir,  elle  n*  a  point  d'effet  ritroactifj  The 
Prossian  Code  enacts : — '  New  laws  cannot  be  applied  to  acts 
and  events  that  have  previously  occurred.*  The  Austrian  Code 
provides : — '  Laws  have  no  retrospective  effect ;  they  have,  there- 
fore, no  influence  on  previous  acts  or  acquired  rights.'   And  the 


'  {a)  Warrender  v,  Warrender,  9  Bligh,  89. 

(»)Sav.P.  I.  L,  315. 

(e)  Manb  r.  Higgins,  19  L.  J.,  C.  P.,  297  ;  Phillips  r.  Bjre,  L.  R.,  4 
Q.  B.,  225. 

{i)  12  B.  L.  B.,  458. 
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English  ca&es  6f  Hughes  t.  Lumley  (a)  and  the  Mayor  of  Berwich 
t.  Oswald  (b)  seem  to  me  to  support  the  view  that  an  Act  regulates 
the  future  and  not  the  past,  unless  it  appears  from  the  Act  itself 
that  the  intention  of  the  Legislature  was  otherwise."  The  same 
point  was  raised  on  appeal,  but  the  Judges  intimated  that  thej 
were  of  opinion  that  the  Indian  Contract  Act  was  not  retros- 
pectiye  (c), 

A  contract,  accordingly,  entered  into  previously  to  the  passing 
of  the  Act,  even  though  it  is  not  to  be  performed  till  after  the 
passing  of  the  Act,  will  not,  it  is  submitted,  be  goremed  by  its 
provisions,  wherever  the  effect  would  be  to  take  away  any 
existing  right,  or  to  annex  any  incident  to  the  contract  not  con- 
templated by  the  parties  when  the  contract  was  made.  In 
Dooluhdass  Fettamberdass  v.  Ramloll  Thachoorseydass  {d)  it  was 
held  that  a  contract  of  wager,  not  illegal  at  the  time  when  it 
was  made,  was  not  affected  by  an  Act  subsequently  passed, 
declaring  that  all  such  agreements  should  be  null  and  void  and 
that  no  suit  should  be  allowed  for  recovering  anything  won  on  a 
wager,  as  there  was  nothing  in  the  Act  to  indicate  an  intention 
on  the  part  of  the  Legislature  that  the  Act  should  be  retrospec- 
tive. ] ' 

The  enactments  mentioned  in  the  schedule  hereto 
Enactments  re-    ^^^  repealed  to  the  extent  specified  in 
v^^^  the  third  column  thereof  ;  but  nothing 

herein  contained  shall  affect  the  provisions  of  any 
Statute,  Act,  or  Regulation  not  hereby  expressly  re- 
pealed, nor  any  usage  or  custom  of  trade,  nor  any 
incident  of  any  contract,  not  inconsistent  with  the 
provisions  of  this  Act  (3). 

[(3)  This  proviso  has  the  effect  of  exempting  from  the 
operation  of  the  Act  all  special  enactments  dealing  with  parti- 
cular contracts,  such  for  instance  as  Act  XIII  of  1859  (as  to 


(a)  4  E.  &  6.,  S58.  (h)  3  E.  &  B.,  653. 

ip)  12  B.  L.  E.,  472.  (rf)  6  M.  I.  A,  10». 
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breaches  of  contract  bj  artificers  and  others  in  certain  cases ); 
(Aapter  XIX  of  the  Penal  Code  as  to  criminal  breaches  of 
eoDtract;  Seamen's  contracts  under  the  Merchant  Shipping  Act, 
1^,  or  Act  I  of  1859 ;  contracts  of  marriage  under  the 
sereral  Acts  which  haye  been  from  time  to  time  or  are  now  in 
force  regnlating  that  subject,  such  as  Act  XY  of  1872,  Act 
XXI  of  1866,  or  Act  III  of  1872  ;  contracts  with  common 
carriers  under  Act  III  of  1865,  and  with  railways  under  Act 
XVIII  of  1854 ;  contracts  with  emigrants  under  Act  VII  of 
1871 ;  contracts  with  natire  laborers  in  the  Madras  Presidency 
to  be  performed  without  the  Presidency,  under  Act  Y  of  1866^ 
(M.);  contracts  for  labor  under  Act  YI  of  1865  [B.] ;  the 
profisions  of  Act  YI  of  1840  as  to  bills  of  Exchange  in  cases 
goTcmed  by  English  law ;  the  proTisions  of  Chapter  XXXIX 
of  tiie  Code  of  Civil  Procedure  as  to  summary  procedure  on  bills 
of  exchange ;  the  provisions  of  Act  IX  of  1856  as  to  bills  of 
lading;  of  Act  XXXII  of  1839  as  to  payment  of  interest;  of 
Act  XXYIII  of  1855  as  to  usury.  Nor  again  will  the  Act  affect 
SQch  cnstomary  rights  as  the  right  of  pre-emption,  wherever  it 
exists ;  the  English  Law  Merchant  as  to  bills  of  exchange,  pro- 
missory notes  and  bills  of  lading  in  the  Presidency-towns,  and 
tiie  local  customs  which  regulate  these  subjects  in  the  Mofussil ; 
matters  also  which  do  not  come  within  the  operation  of  Municipal 
law,  such  as  those  which  come  before  Courts  exercising  Admiralty 
jurisdiction,  are  unaffected  by  the  Act.  The  general  Maritime 
law  as  administered  in  such  Courts  will  therefore  still  govern 
questions  of  bottomry,  salvage,  &c. 

Nor  again  will  the  Act  over-ride  the  provisions  of  Hindu 
and  Muhammadan  law  as  to  the  circumstances  under  which 
alienations  may  legally  take  place  or  property  otherwise  be 
dealt  with  by  way  of  contract,  except  when  those  provisions  are 
m  distinct  contravention  of  the  Act. 

In  the  Presidency-towns  Hindus  and  Muhammadans  enjoyed, 
wider  several  early  enactments,  the  right  of  having  their  suits 
as  to  contract  determined  by  native  law.  21  Geo.  Ill,  c.  70, 
8.  17,  in  the  case  of  Calcutta,  and  87  Geo.  Ill,  o.  142,  s.  12, 
in  tbe  case  of  Calcutta,  Madras  and  Bombay,  provide  that  all 
matters  of  contract  and  dealing    between  party  and  party  shall 
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be  determined,  when  the  parties  are  Mahammadans,  by  tbe  laws 
and  usages  of  the  Muhammadans ;  when  the  parties  are  Oentoos 
by  the  laws  and  usages  of  the  Gentoos,  or  by  the  law  which 
would  have  been  applied  in  a  native  Court :  and  when  one 
of  the  parties  is  a  Muhammadan  or  Gentoo,  by  the  law  of  the 
defendant.  These  Statutes  were  no  doubt  intended  merely  to 
preserre  the  special  usages  and  customs  of  the  two  races,  and 
their  prorisions  have  never  been  applied  in  the  High  Courts  as 
occluding  the  operation  of  such  substantive  rules  as  may 
from  time  to  time  be  enacted  by  the  Legislature  on  any  special 
subject.  As  to  21  Geo.  Ill,  c.  70,  Couch,  C.  J.,  ruled  that  it  was 
applicable  to  the  High  Court,  not  by  virtue  of  the  Statute 
itself,  but  by  virtue  of  the  Charter,  that  the  Charter  was  subject 
to  alteration  by  the  Governor-General  in  Council,  that  having 
ceased  to  have  any  operation  as  an  Act,  it  was  unnecessary  to 
repeal  it  expressly  by  the  Contract  Act  and  that  consequently  the 
Act  is  applicable  to  Hindus  resident  in  Calcutta.  The  words  *'  not 
inconsistent  with  the  provisions  of  this  Act "  apply  to  "  any  usage 
OT  custom  of  trade  "  or  "  any  incident  of  any  contract  **  (a).] 

2.     In  this  Act  the  following  words   and    expres- 
interpretation-     sions  are  used  in  the  following  senses, 
dauae.  unless   a   contrary   intention  appears 

from  tlie  context : — 

(a.) — When  one  person  signifies   to  another  his 
willingness  to  do  or  to   abstain   from 

«  Proposal "  . 

doing  anything,  with  a  view  to  ob- 
taining the  assent  of  that  other  to  such  act  or  ab- 
stinence, he  is  said  to  make  a  proposal : 

(6.) — When  the  person  to  whom  the  proposal  is 
made  signifies  his  assent  thereto,  the 
proposal  is  said  to  be  accepted  (1).    A 
proposal,  when  accepted,  becomes  a  promise : 

[(1)  Till  the  acceptance  of  the  offer  is  signified  to  the  proposer, 

(a)  Madhub  Chunder  Poramaniok  r.  Bajooomar  Doss,  14  B.  L.  B.,  76. 
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tiiere  is  no  relation  established  between  the  parties ;  there  is  a 
mere  proposal  binding  on  neither  party.  The  acceptance  of  the 
proposal,  however,  need  not  always  be  expressed  in  words.  See 
Sections  8  and  9. 

Sometimes  proposals  are  made,  not  to  a  definite  person,  bnt  to 
tny  one  who  likes  to  accept  them ;  and  then,  directly  any  one 
accepts  them,  they  become  promises.  The  Time  Tables  of  a 
Bailwaj  are  a  promise  that  trains  will  start  as  advertised,  offered 
to  all  persons  who  choose  to  apply  in  the  regular  manner  to  be 
carried  by  them  (a).  An  advertisement,  offering  a  reward  for  the 
discovery  of  a  lost  article,  or  of  the  perpetrators  of  a  crime,  is  a 
promise  to  pay  the  reward  to  whoever  discovers  the  article  or 
the  person  in  question.  Bat  if  the  act  required  is  done  without 
the  proposal  having  been  previously  communicated  to  the  person 
who  does  it,  there  is  no  contract.  An  offer  nncommnnicated  to 
the  other  party  has  no  effect.  Thus  in  a  case  where  the  plaintiff, 
nerer  having  heard  of  the  advertisement,  gave  information  about 
a  murder  and  subsequently  demanded  the  reward,  it  was  said, 
"To  the  existence  of  a  contract  there  must  be  mutual  assent, 
or,  in  another  form,  offer  and  consent  to  the  offer.  The  motive 
indncing  consent  may  be  immaterial,  but  the  consent  is  vital. 
Without  that  there  is  no  contract.  How  then  can  there  be  con^ 
8«itor  assent  to  that  of  which  the  party  has  never  heard  ?  "  (  J). 

At  an  auction-sale  the  acceptance  is  signified  by  the  falling  of 
the  hammer,  the  offer  being  made  by  the  bidder  upon  the  invita- 
tion of  the  auctioneer  (See  note  to  Section  122). 

An  advertisement  for  tenders  stands  on  the  same  footing :  the 
adrertiser,  accordingly,  being  the  person  to  whom  the  proposal 
is  made,  is  not  bound  to  accept  the  highest  tender  (c).  The 
advertizbg  by  an  auctioneer  of  an  intended  sale  is  a  mere  declara- 
tion, and  does  not  amount  to  a  contract  with  any  one  who  might 
Mt  on  it ;  nor  to  a  warranty  that  all  the  articles  advertized  would 
be  put  up  for  Bale  (d).] 

(a)  Williams  v.  Carwardine,  4  B.  &  A.,  621 ;  Denton  v.  Great  l^orthera 
Baihray  Company,  26  L.  J.,  Q.  B.,  129,  at  p.  134. 
*(h)  Fitch  V,  Snedaker,  Langd.  on  Gent,  110, 
.(<?)  Spenoer  v.  Harding,  L.  R.,'  6  C.  P.,  661. 
'{i)  Htfris  V.  Nickenou,  L.  R.,  8  Q.  B.,  286. 
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(c.) — The  person  making  the  proposal  is  called  the 

"  Promisor  "       *  promisor/  and  the  person   accepting 

•nd  "  Promisee."    ^j^^  proposal  is  Called  the  *  promisee : ' 

(d.) — When,  at  the  desire  of  the  promisor,  the 
promisee    or  any   other  person  has 

«* Consideration."      \  !..•//•  j   •  j 

done  or  abstamed  from  domg,  or  does 
or  abstains  from  doing,  or  promises  to  do  or  to  ab- 
stain from  doing,  something,  such  act  or  abstinence  or 
promise  is  called  a  consideration  for  the  promise  (2) : 

[(2)  A  consideration  for  a  promise  exists  when,  at  the  pro- 
misor's request,  the  promisee  has  either  suffered  some  incon- 
Yenience  or  has  done  something  beneficial  to  the  promisor. 
*^  It  is  defined  to  be  any  act  of  the  plaintiff  from  which 
the  defendant  or  a  stranger  deriyes  a  benefit  or  adyantage, 
or  any  labour,  detriment,  or  inconyenience  sustained  by  ih« 
plaintiff,  howeyer  small  the  detriment  or  inconyenience  maj  be, 
if  such  act  is  performed  or  inconyenience  suffered  by  the  plaintiff 
with  the  consent,  express  or  implied,  of  the  defendant,  or,  in  th« 
language  of  pleading,  at  the  special  instance  and  request  of  tli« 
defendant "  (a).  Thus,  the  fact  of  the  plaintiff,  at  the  defendant's 
request,  supplying  a  third  person  with  goods,  is  consideration  for 
a  guarantee  giyen  by  the  defendant  to  the  plaintiff  (b). 

It  also  exists  when,  instead  of  something  done  or  suffered 
preyiously  to  the  making  of  the  promise,  there  is  a  promise  oi 
the  promisee's  part  to  do  or  suffer  something  coming  within  the 
category  of  consideration.  Further,  the  Act  says  that  the  doing 
or  the  suffering  on  the  one  hand,  and  the  promise  on  the  other,  may 
proceed  from  a  person  other  than  the  promisee  himsdf.  Accord- 
ing to  English  law  the  consideration  must  ^moye  from  the 
plaintiff"  in  an  action  on  a  promise ;  and  if,  therefore,  the  thing, 
which  forms  the  matter  for  the  consideration,  is  done  or  suffered 
by  a  third  party,  it  must  be  on  the  procurement  of  the  promi- 
see (c).    These  words  would  haye  to  be  added  to  the  present 

(a)  Laythoarp  v,  Bryant,  3  Soott,  238,  at  p.  260. 
lb)  Morrell  v.  Cowan,  L.  B.,  6  Ch.  D,,  166. 
(c)  Price  V.  Easton,  iB.St  A.,  433. 
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section  in  ord^r  to  bring  it  into  exact  accordance  with  EngliBk  law. 
In  any  ease  the  definition  of  ^'  consideration "  given  in  the 
section  appears  defective,  inasmuch  as  it  fails  to  establish  any 
connection  between  the  promisor's  promise  on  the  one  hand^  and 
the  act,  abstinence  or  promise  of  the  promisee  on  the  other. 
The  mere  fact  that  somebody  has  done  something  at  the  promisor's 
request  cannot  have  any  effect  on  his  promise  to  some  one  else 
till  it  is  in  some  way  connected  with  it  and  shown  to  have  had 
something  to  do  in  producing  it  The  defect  would  be  reme- 
died by  substituting  some  such  words  as  these  for  the  last  clause 
of  the  section,  "  and  such  act,  abstinence  or  promise  is  either 
stated  by  the  terms  of  the  contract  or  can  be  shown  otherwise  to 
hsTe  been  wholly  or  partially  the  cause  for  the  promisor's  pro- 
mise, it  is  called  the  consideration  for  the  proinise."  Considera- 
tion bemg  thus  extended  in  its  meaning  comes  nearer  to  the 
notion  of  ccmsa  as  understood  in  the  Boman  law.  By  caiMa 
is  meant  that  which  determines  a  man  in  entering  on  some  legal 
engagement  In  a  contract  it  is  generally  the  act  or  promise  of 
the  other  party ;  in  a  gift  it  consists  in  pure  liberality.  An 
engagement  to  pay  A  on  account  of  services  rendered  to  A's 
father  has  a  good  causa,  but  is  without  consideration.  See 
note  (3),  Section  25. 

The  consideration  must  be  of  some  value,  but  the  adequacy  of 
the  value  is  immaterial.  Therefore  a  promise  founded  ^^on 
motives  of  generosity,  prudence,  and  natural  duty,"  is  without 
consideration  ;  as  a  promise  to  pay  for  past  services  rendered  to 
a  woman  before  her  marriage  with  the  promisor,  or  to  a  sou 
whom  the  promisor  is  not  bound  to  support,  is  without  consider- 
ation (a)  ;  but  such  a  promise  might,  apparently,  be  enforceable 
nnder  Section  25,  cl.  (2).     See  note  thereto. 

"Motive,"  says  Patteson,  J.,  "is  not  the  same  thing  with 
consideration.  Consideration  means  something,  which  is  of  some 
Talue  in  the  eye  of  the  law,  moving  from  the  plaintiff :  it  may 
be  some  benefit  to  the  plaintiff  or  some  detriment  to  the  defend- 
ant, but  at  all   events  it  must  be  moving  from  the  plaintiff. 


(a)  Eastwood  v.  Kenyon,  11  A  &  E.,  438 ;  Jennings  v.  Brown,  9  M.  &  W., 

m. 
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26  CONSIDEtlATION.  [SEC.  2. 

Now  that  which  is  suggested  as  the  consideration  here,  a  pious 
respect  for  the  wishes  of  the  testator,  does  not  in  any  way  move 
from  the  plaintiff :  it  moves  from  the  testator ;  therefore,  legally 
speaking,  it  forms  no  part  of  the  consideration^  (a).  On  this 
principle  it  has  been  held  that  contracts  made  between  two 
persons  for  the  benefit  of  a  third  cannot  be  enforced  by  the  latter. 
Where  the  fathers  of  a  man  and  his  wife  agreed  that  a  certain 
sum  should  be  paid  by  one  of  them  to  the  husband,  it  was  held 
that  the  husband  could  not  sue  upon  the  agreement  because  the 
consideration  did  not  more  from  him  (()•  The  present  section 
appears  to  have  a  wider  scope,  and  to  enable  A  to  enforce  against 
B  a  promise,  the  consideration  of  which  is  something  done  or 
promised  by  0,  provided  it  was  done  at  the  desire  of  B. 

A  promise  to  pay  a  man,  for  doing  that  which  he  is  already 
legally  bound  to  do,  is  without  consideration,  as  for  instance,  a 
promise  to  compensate  a  witness  for  his  loss  of  time  in  attending 
in  Court  (c) ;  or  a  promise  made  in  the  course  of  a  voyage  to 
give  sailors  bound  for  the  voyage  extra  wages  in  consideration  of 
their  continuing  to  serve  (d)  ;  or  a  promise  made  in  considera- 
tion of  the  payment  of  a  debt  which  the  promisor  Was  already 
bound  to  pay  (e). 

Again  the  relinquishment  of  a  void  promise  (/),  or  the  dis^ 
charge  of  a  person  from  illegal  imprisonment,  is  no  considera- 
tion {0) ;  nor  is  the  pa^taieat  of  a  judgment  debt^  it  being  no 
more  than  the  promisee  could  be  compelled  to  do  (h). 

A  pledge  given  by  the  acceptor  of  bills  of  exchange,  which  are 
still  running,  on  the  occasion  of  the  drawers  becoming  insolvent, 
is  given  without  consideration,  and  therefore  cannot  be  enforced  (1). 


(0)  Thomas  r.  Thomas,  2  Q.  B.,  861. 

(»)  Tweddle  r.  Atkinson,  30  L.  J.,  Q.  B.,  265 ;  Baiber  v.  Fox,  2  S«imd.> 
1S4. 
(0)  Collins  V,  Oodefroy,  1  B.  &  Ad.,  960. 
id)  Stilk  V.  Myriok,  2  Gamp.,  317 
le)  Jones  «.  Waite,  6  Bing.  (N.  C),  341. 
(/)  Barnard  «.  Simons,  Langd.  Gont.,  187. 
{g)  Atkinson  r.  Settree,  Langd.  Gont.,  189. 
{h)  Dixon  V.  Adams,  Langd.  Gont.,  184. 
(t)  Manna  Lai  v.  Bank  of  Bengal,  I.  L.  R.,  1  AU.,  309. 
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A  promise  given  by  the  obligor  of  a  bond  not  to  expose  the 
eondact  of  the  obligee  in  a  matter  of  adultery  committed  by  the 
latter  with  the  obligor's  wife,  is  no  consideration  for  an  agreement 
not  to  sne  on  the  bond^  and  therefore  snch  an  agreement  consti- 
tutes no  defence  to  an  action  on  it  (a). 

On  the  other  hand,  the  relinquishment  of  a  groundless  action 
forms  a  good  consideration  if  the  claim  is  honestly  made  with  a 
belief  in  its  reality.  The  transaction  then  amounts  to  a  compro- 
mise, eren  although  the  other  party  knew  that  the  claim  was 
nnfounded  ((). 

A  promise  to  conduct  proceedings  in  bankruptcy  so  as  to  injure 
as  little  as  possible  the  debtor's  credit  is  not  a  good  consideration 
to  support  a  contract,  but  a  promise  not  to  apply  for  costs  under 
the  85th  section  of  the  Bankruptcy  Act,  1849,  is  a  sufScient 
consideration  to  support  a  contract  (c). 

It  is  no  objection  that  the  act  forming  the  consideration  is 
one  which  mures  wholly  to  the  benefit  of  some  third  person, 
or  that  it  is  one  which  a  third  person  could  hare  compelled 
the  promisee  to  do.  Thus,  the  relinquishment  or  forbearance 
of  a  elaim  against  a  third  person  is  a  valid  consideration  (d).  To 
a  declaration  stating  that,  in  consideration  that  the  plaintiff 
would  deliver  a  certain  cargo  io  the  defendant^  the  defendant 
promised  to  unload  it,  it  was  pleaded  that,  at  the  time  of  making 
tiie  said  promise,  the  plaintiff  was  under  a  contract  with  some 
thiid  person  to  deliver  the  said  cargo  to  his  order,  and  that 
it  was  under  such  contract  that  he  had  made  delivery,  and  that 
otherwise  there  was  no  consideration  for  the  defendant's  promise  ; 
the  plea  was  held  bad ;  '^  If  a  person  chooses  to  promise 
to  pay  a  sum  of  money  in  order  to  induce  another  to  perform 
that  which  he  has  already  contracted  with  a  third  person  to 
do,  I  confess  I  cannot  see  why  such  a  promise  should  not  be 
bittdmg  "  («), 

(«)  Brown  o.  Brine,  L.  B.,  1  Ex.  D.,  6. 

ih)  Haigh  v.  Brooks,  10  A,  &  E.,  809 ;  Cook  v,  Wright,  1  B.  ^c  S.,  559 ; 
TObj  V.  Elgee,  L.  R.,  10  C.  P.,  497. 

(e)  Biacewell  v,  WiUiamB,  L.  B.,  2  G.  P.,  196. 

(i)  GaUiaher  v.  Bischoffsheim,  L.  B.,  5  Q.  B.,  449. 

(4  BcotBon  V.  Pegg,  6  H.  &  N.,  295,  p^  WUde,  B. ;  ShadweU  vt  ShadweU, 
30  UJ.,  a  P.,  145. 
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The  Court  leavQS  the  adequacy  of  the  consideration  to  the 
estimation  of  the  parties  themselves.  A  promise  made  in 
consideration  of  the  plaintiff  allowing  the  defendant  to  weigh 
certain  boilers  was  held  valid.  ''  We  need  not  enquire,''  it 
was  observed  by  the  Court,  '<  what  benefit  he  expected  to  deriye. 
The  plaintiff  might  have  given  or  refused  leave  "  (a). 

A  nominal  consideration  being  expressed  in  a  deed  does  not 
prevent  tho  admission  of  evidence  aliunde  of  the  real  considera- 
tion, provided  such  real  consideration  is  not  inconsistent  with  the 
deed  (6). 

The  matter  done  or  suffered  must  be  something  beyond  the 
mere  fact  of  accepting  the  proposal,  because,  till  the  proposal 
has  been  accepted  it  has  not  become  a  promise,  and  there  is 
consequently  no  promisee. 

The  first  kind  of  consideration  mentioned  in  this  note  is 
called  by  English  lawyers  an  executed  consideration,  and  most 
in  their  language  be  moved  by  an  antecedent  request  The 
promise  and  the  request  need  not  be  concurrent.  Thus,  if  A 
request  B  to  pay  money  for  him,  a  subsequent  promise  to  repay 
it  would  be  a  promise  with  a  consideration  (c).  So,  where* 
defendant  promised  to  pay  plaintiff  £20.  in  consideration  that 
plaintiff  hady  at  the  instance  of  defendant,  taken  defendant's 
cousin  to  wife,  this  was  deemed  good  consideration,  as  it  would 
clearly  be  under  the  present  definition. 

The  acceptance  of  B's  tender  for  the  supply  for  12  months 
of  goods  at  specified  rates  to  A  '^  in  such  quantities  as  A  may 
order  from  time  to  time  f  is  sufficient  consideration  to  enable  A, 
to  enforce  the  contract  against  B,  though  A  was  under  no 
obligation  to  order  any  goods  (d). 

The  service  done  must  not,  of  course,  have  been  done  as  a 
gratuitous  favour  (e).  The  antecedent  request  which  the  common 
law  requires,  need  not,  however,  have  been  made  in  fact,  for 
by  a  fiction  it  is  implied  from  the  mere  acceptance  of  the  executed 

<a)  Bainbridge  v.  Firmstone,  8  A  &  E.,  743. 

(b)  In  re  British  and  Foreign  Cork  Company,  Leifchild*8  case,  L.  B.', 
1  Eq.,  281. 
(c  )  Lampleigh  v,  Braithwaite,  1  Smithes  L.  C,  135. 
id)  Great  Northern  Railway  Company  r.  Witham,  L.  R.,  9  C.  P.,  16. 
(e)  Jewry  v.  Busk,  5  Taunt,  302. 
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consideration.  This  fiction  has  no  place  in  the  Act,  and  the 
^ases,  for  which  it  provided,  are  governed  bj  Section  70.  See 
note  to  that  section. 

The  last  kind  of  consideration  mentioned  in  this  section  is 
called  in  English  law  "  an  execatory  consideration/'  and  consists 
of  a  promise  to  do  or  su£fer  something,  by  which  any  loss  or 
inconyeaience  may  accrue  to  the  party  by  whom  it  is  made,  or 
anj  benefit  to  the  person  to  whom  it  is  made  or  to  any  third, 
person.  Thus  in  the  common  case  of  a  surety,  if  the  creditor's 
promise,  which  induces  a  person  to  guarantee  the  debt,  is  one, 
from  the  performance  of  which  that  person  can  derive  a  benefit 
or  the  creditor  may  suffer  inconvenience,  then  such  promise 
forms  a  good  consideration  for  the  surety's  promise  (a). 

It  is  the  established  practice  of  the  Courts  in  India,  in  cases  of 
cootoict,  to  require  satisfactory  proof  that  consideration  has  been 
actually  receiyed  according  to  the  terms  of  the  contract ;  and  a 
contract  under  seal  does  not  of  itself,  in  India,  import  that  there 
was  a  sufficient  consideration  for  the  agreement  (b).  By  Hindu 
law  a  promissory  note  does  not  import  consideration,  and  therefore 
where  it  was  proved  that  the  defendant  actually  received  only 
Bs.  700  that  sum  was  all  the  plamtiff  was  allowed  to  recover  (c).] 

{e.) — Every  promise  and  every  set  of  promises, 
formiDi;  the  consideration  for  each 
other,  IS  an  agreement : 

(/.) — Promises  which  form  the  consideration  or 
"Bedprocai       P^^*  ^^   *^®  Consideration  for    each 
P"*"^*^"  other,  are  called  reciprocal  promises : 

« Void  agree-         (§*• ) — An  agi*eement  not  enforceable 
by  law  is  said  to  be  void : 

(h.) — An  agreement  enforceable  by 
law  IS  a  contract : 


(*)  Morley  v.  Boothby,  3  Bing.,  107. 

(b)  fiaja  Sahib  Prahlad  Sen  v,  Budhn  Sen,  2  B.  L.  a,  P.  C,  111. 

(e)  Bamlal  Hookeijee  0.  Haran  Chandra  Dbar,  8  B.  L.  B.,  O.  C. ,  130. 
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(i.) — An  agreement  which  is  enforceable  by  law 
« Voidable  oon-    ^t  t^^®  Option  of  One  Of  more  of  the 
*'^*-"  parties  thereto,  but  not  at  the  optica 

of  the  other  or  others,  is  a  voidable  contract  (3) : 

[(3)  The  principal  classes  of  contracts,  voidable  ab  initio,  are  set 
forth  in  Sections  19  and  39.  Sections  53  and  54  give  specimens 
of  contracts  which  become  voidable.] 

(y.) — A  contract  which  ceases  to  be  enforceable 
„  .,  „    by  law  becomes  void  when  it  ceases 

"Void  contract"        •^ ,  ^  ,,      ... 

to  be  enforceable  (4). 

[(4)  The  distinction  between  a  void  and  a  voidable  transaction  is 
important.  That  which  is  void  never  has  any  legal  existence 
and  cannot,  therefore,  be  confirmed  :  on  the  other  hand,  that 
which  is  voidable  is  valid  as  long  as  it  is  not  impeached  by  the 
party  who  has  it  in  his  power  to  avoid  it  (a). 

The  wording  of  the  section  would  be  rendered  more  exact  bj 
the  addition,  after  the  words  '^  enforceable  by  law,"  of  the  words 
•*  by  either  or  any  of  the  parties  thereto."] 


CHAPTER  L 

Of  the   CoBiMDNICATION,  ACCEPTANCE,  AND  REVOCA- 
TION OF  Proposals. 

3.    The  communication  of  proposals,  the  accept- 
ance of  proposals,  and  the  revocation 
^^^^Zi    of  proposals  and  acceptances,  respect- 
reyocation  of    ivelv,  are  deemed  to  be  made  by  any 

proposals.  .  •/ 1  j        ^ 

act  or  omission  of  the  party  proposing, 
accepting  or  revoking,  by  which  he  intends  to  com- 
municate such  proposal,  acceptance  or  revocationi 
or  which  has  the  effect  of  communicating  it. 

(a)  Ohesterfield  v.  Janssen,  1  W.  &  T.  L.  a,  6th  Edn.,  592;  0«kei  v. 
TniqVftiid,  L.  E.,  2  H.  L.,  875. 
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[Section  8  gives  instances  of  how  a  proposal  may  be  accepted 
otherwise  than  in  words,  vtz.^  hj  performance  of  its  conditions,  or 
acceptance  of  the  consideration  with  which  it  is  offered :  Section  6 
giree  instances  of  how  a  proposal  may  be  revoked  otherwise  than 
hj  words.] 

4.    The  communication  of  a  proposal  is  complete 

Gonmnmioation      ^^^^    ^t    COmCS    tO    tllO   knowledge  of 

wiieDoompiete.      ^jj^  person  to  wbom  it  is  made. 
The  communication  of  an  acceptance  is  complete, 
as  against  the  proposer,  when  it  is  put  in  a  course 

of  transmission  to  him,  so  as  to  be  out  of  the  power 

of  the  acceptor  ; 
as  against  the  acceptor,  when  it  comes  to  the 

knowledge  of  the  proposer. 
The  communication  of  a  revocation  is  complete, 
as  against  the  person  who  makes  it,  when  it  is 

put  into  a  course  of  transmission  to   the  person  to 

whom  it  is  made,  so  as  to  be  out  of  the  power  of  the 

person  who  makes  it ; 
as  against  the  person  to  whom  it  is  made,  when 

it  comes  to  his  knowledge. 

lUuitratioM. 

(a)   A  proposes,  by  letter,  to  sell  a  house  to  B  at  a  certain  price. 

The  communication  of  tlie  proposal  is  complete  when  B  receireS 
tk  letter. 

{h)   B  accepts  A*s  proposal  bj  a  letter  sent  by  post. 

The  commnnication  of  the  acceptance  is  complete, 
as  against  A,  when  the  letter  is  posted  ; 
as  agunst  B,  when  the  letter  is  received  by  A. 

(e)    A  revokes  his  proposal  by  telegram. 

The  revocation  is  complete  as  ogaiinst  A  when  the  telegram  is 
despatched.    It  is  complete  as  against  H  when  B  receives  it. 

B  revokes  bis  acceptimce  by  telegram.  B*s  revocation  is  complete 
asagiifist  B  wheu  the  telegram  is  despatched,  and  as  against  A  when 
it  reaches  him. 
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[The  Rame  rules,  as  apply  to  the  commanication  and  revoca- 
tion of  proposals,  goyem  the  rescission  of  voidable  contracts. 
Bee  Section  66.^ 

5.     A  proposal  may  be  revoked  at  any  lime 
•r.       ^      M    before  the  communication  of  its  ac- 

ReYOoation  or 

pToposaisandac-    ccptance  is  Complete   as  against  the 
cep    oee.  proposor,  but  not  afterwards  (1). 

An  acceptance  may  be  revoked  at  any  time  l)efore 
the  communication  of  the  acceptance  is  complete  «ns 
against  the  acceptor,  but  not  afterwards  (2). 

UlustraHon, 

A  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B. 

B  accepts  the  proposal  by  a  letter  sent  by  post. 

A  may  revoke  his  proposal  at  any  time  before  or  at  the  moment 
when  B  posts  his  letter  of  acceptance,  but  not  afterwards. 

B  may  revoke  his  acceptance  nt  any  time  before  or  at  the  moment 
when  the  letter  communicating  it  reaches  A,  but  not  aderwards. 

[(1)  There  appears  to  be  some  doubt  under  the  English  law 
whether  a  proposer  who  has  posted  his  letter  of  proposal  can 
retract  it  by  posting  another  before  the  first  letter  reaches  its 
destination.  It  is  clear  under  this  section  that  he  can  recall  his 
proposal  at  any  time,  before  the  letter  of  acceptance  has  left  the 
hands  of  the  acceptor.  The  revocation  must,  of  course,  be  made 
in  such  a  way  as  to  come  to  the  notice  of  the  promisee :  for 
instance,  if  A  proposes  something  to  B  by  letter,  the  section  does 
not  mean  that  he  can  at  any  moment  before  B  posts  his  letter  of 
acceptance  write  another  revoking  his  proposal ;  his  revocation, 
whether  by  word  of  mouth,  letter,  or  telegram,  must  have  reach- 
ed B  before  B's  acceptance  is  posted. 

This  section  must  be  read  along  with  Section  7 .  It  is  dealing 
merely  with  the  question  of  the  moment  at  which  the  communica- 
tion of  a  proposal,  acceptance  or  revocation  is  complete,  not 
with  the  matter  of  which  it  must  consist,  or  the  mode  in  which 
the  communication  must  be  made.  It  wilLbe  seen  from  Section  7 
that  where  the  proposal  points  out  a  particular  mode  of  accept- 
ance, the  agreement  is  not  con^lete  till  there  has  been  an  accept- 
ance in  that  mode. 
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The  question  as  to  the  moment  at  which  the  proposer  is  bonnd 
hj  an  acceptance  is  one  on  which  the  English  cases  have  been 
in  direct  conflict.  On  the  one  hand  there  was  an  expression  of 
opinion  in  a  recent  case  (a)  that  a  notice  of  acceptance  sent,  but  not 
received  bj  the  proposer,  is  not  equivalent  to  an  acceptance,  so 
as  to  constitute  a  contract  between  the  parties.  It  was  on  that 
occasion  remarked  that  there  is  no  difference  between  accepting 
bj  post  and  by  messenger.  Mere  delivery,  whether  to  the  Post- 
office,  or  to  the  messenger,  does  not  affect  the  other  party  :  and 
if  the  post  or  messenger  fails  to  transmit  the  letter  to  him,  or 
if  it  is  retracted  by  another  letter  arriving  earlier  or  simultane- 
ondj,  in  either  case  the  acceptance,  which  a  contract  requires, 
has  not  taken  place,  and  the  contract  is  therefore  incomplete. 

On  the  other  hand,  the  contrary  view  of  the  law  has  been  taken 
m  still  more  recent  cases.  In  Harris*  case  (b)  the  point  was 
distinctly  raised,  and  it  was  decided  that  the  contract  was  binding 
when  the  letter  of  acceptance  was  put  into  the  post.  The  Lords 
Justices  disapproved  of  the  ruling  in  the  Exchequer  case,  and 
observed  that  it  was  irreconcilable  with  the  decisions  in  Adams  v. 
Lindsell  (c)  and  Dunlop  v.  Htggins  (d).  The  question  may  now, 
therefore,  be  considered  as  settled  in  England.  Under  the  present 
section  it  is  clear  that,  in  the  case  of  a  posted  letter,  the  acceptance 
is  complete  as  against  the  proposer  when  the  letter  is  posted  :  it 
is  complete  as  against  the  acceptor,  t.  e.,  ceases  to  be  revocable 
by  him,  when  it  reaches  the  proposer. 

(2)  If  the  letter  of  acceptance  and  a  letter  of  revocation 
posted  subsequently,  arrive  at  the  same  time,  they  must  be  read 
together,  and  it  is  obvious  that  no  contract  arises  («)• 

Sometimes  the  proposer  expressly  gives  the  other  party  a 
specified  time  within  which  acceptance  is  to  be  made  :  but  he  does 
not  by  doing  so  lose  his  power  of  withdrawing  at  any  time  before 
the  acceptance  becomes  complete  as  against  himself.  An  ofi*er, 
for  instance,  to  sell  with  a  promise  to  keep  it  open  till  a  certain 
day  is  nudum  pactum,  and  can  at  any  time  before  acceptance 


(«)  Brituh  and  American  Telegraph  Company  v,  Colson,  L.  B.,  6  Ex., 
108.  See  also  In  re  Imperial  Land  Company  of  Marseilles,  Wall's  case, 
I^B.,16Eq.,18. 

W  L-U,  7  Ch.,  687.  (o)  1  B.  &  Aid.,  681. " 

(4)  1  H.  L.  C  381.  (c)  Donmore  r.  Alexander,  9  Sh.  k  Don.,  190. 
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be  recalled.  The  priDciple  on  which  this  rale  proceeds  is  that 
the  acceptor  is  bound  to  nothing  till  acceptance,  and  therefore 
the  proposer  ought  not  to  be.  This  was  decided  in  Cooke  y. 
Oxley  (a)y  and,  though  much  questioned,  has  since  been  followed 
Thus,  where  defendant  offered  to  plaintiff  certain  wool  for  sale 
with  three  days'  grace  to  make  up  his  mind,  and  within  three 
days  plaintiff  went  to  accept  the  offer,  when  he  was  told  that 
the  wool  was  sold  to  another,  it  was  held  there  was  no 
contract,  because  when  the  plaintiff  signified  his  acceptance  the 
defendant  did  not  agree  (5).] 

how^nl^r*'''''        6,     A  proposal  is  revoked— 

(1)  bj  the  communication  of  notice  of  revocation 

by  the  proposer  to  the  other  party ; 

(2)  by  the  lapse  of  the  time  prescribed  in  such 

proposal  for  its  acceptance,  or,  if  no  time 
is  so  prescribed,  by  the  lapse  of  a  reason- 
able time,  without  communication  of  the 
acceptance ; 

[Neither  proposal  nor  revocation  of  proposal  is  effectual  until 
communicated  to  the  offeree.  ''  In  all  engagements  inter  absenteSf 
.  when  the  negotiations  are  carried  on  by  letters  or  messages,  an 
offer  by  one  party,  until  it  is  made  known  to  the  other,  is  but  an 
intention  not  expressed,  propositum  in  mente  retmtum.  If  the 
messenger  or  letter  can  be  OYertaken  before  it  arrives  at  its 
destination,  it  may  be  revoked ;  but  if  the  revocation  does  not 
arrive  until  after  the  offer  is  received  and  accepted,  and  especially 
not  until  it  has  been  acted  upon,  then  it  is  too  late.  For  the 
revocation  is  but  a  simple  act  of  the  will,  a  propositam,  not  res 
gesta,  an  act  done,  until  after  it  is  known^  and  of  course  can  have  no 
more  effect  than  an  intention  not  expressed,  but  confined  within 
the  breast  of  the  party  "(c). 


(a)  3  T.  R.,  663. 

(b)  Head  o.  Diggon,  3  M.  &  B.,  97;   DickinBon  v.  Dodds,  2  Gh.  D., 
463. 

{o)  The  Polo  Alto. ;  Langd.  Gont,  51. 
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An  express  retractation  is  not  howerer  necessary,  and  it  is  snffi- 
dent  if  it  has  come  to  the  knowledge  of  the  offeree  that  the  offerer 
lias  done  something  which  makes  the  performance  of  his  offer 
impossihle ;  for  instance,  if  a  person  has  made  an  offer  to  sell,  and 
before  acceptance  bj  the  offeree  it  becomes  known  to  him  that 
the  offerer  has  sold  the  same  thing  to  some  other  person  (a). 

It  follows  from  the  decision  in  Cooke  v.  Oxley,  cited  in  the 
kst  note,  that  if  the  proposal  is  made  at  a  personal  interview 
and  not  accepted  before  the  parties  separate,  it  is  deemed  to 
be  revoked  and  no  subsequent  acceptance  will  avail.  In  such 
cases  the  reasonable  time  generally  expires  on  the  separation  of 
theparties« 

If  a  period  is  specified  within  which  acceptance  must  be  made, 
the  proposal  obviously  expires  with  that  period.  When  a  pro- 
poser specifies  no  period  for  acceptance,  he  is  presumed  to  have 
intended  acceptance  to  be  made  within  a  reasonable  period  ;  what 
this  reasonable  period  in  each  instance  is,  the  Oourt  must  decide 
from  the  facts  of  the  case.  In  Ramsgate  Hotel  Company  t. 
Goldsmid  (6),  there  was  an  application  for  shares  in  June  and  an 
acceptance  of  the  offer  in  November.  This  was  held  to  be  an 
unreasonable  period. 

Where  defendant  by  letter  offered  to  sell  goods  to  plaintiff 
"receiving  your  answer  in  course  of  Post,"  and  owing  to  mis- 
direction the  letter  did  not  reach  plaintiff  till  two  days  later  than 
it  should  have  arrived,  and  plaintiff's  reply,  though  sent  "  in 
conrse  of  Post, "  was,  accordingly,  two  days  late,  it  was  held  that 
plaintiff  had  a  right  to  insist  upon  the  fulfilment  of  the  contract  (c). 
The  point  of  the  decision  would  seem  to  be  that  the  plaintiff  did 
accept  "  in  course  of  Post,"  and  that  the  defendant's  offer  was 
deemed  to  be  made  when  it  reached  the  plaintiff.] 

(3)  by  the  failure  of  the  acceptor  to  fulfil  a  con- 
dition precedent  to  acceptance ;  or 

[This  provision  appears  to  correspond  to  Section  8,  of  which  it 
is  the  converse.    If  A,  for  instance,  writes  to  B,  proposing  that 


(a)  DickeDBon  v,  Dodds,  2  Gh.  D.,  463. 

ib)  L.  B.,  1  Ex.,  109. 

ie)  Adams  v.  Lindsell,  1  B.  &  Aid.,  681. 
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he  Bhall  immediately  withdraw  an  adyertisement,  or  suspend 
legal  proceedings,  and  that,  thereupon,  certain  terms  shall  he 
carried  ont ;  if  B  continues  to  advertize,  or  to  go  on  with  the 
proceedings,  the  proposal  is  revoked.] 

(4)  by  the  death  or  insanity  of  the  proposer,  if 
the  fact  of  his  death  or  insanity  comes  to 
the  knowledge  of  the  acceptor  before 
acceptance. 

[According  to  English  law,  if  the  proposer  dies  or  hecomes 
insane  before  his  offer  is  received  and  accepted,  the  offer  is  then 
a  nullity,  though  accepted  before  the  death  is  known.  As  was 
said  in  Thomson  v.  James  (a),  '^  Death  or  insanity  may  prevent  the 
completion  of  the  contract  as  effectuallj  as  the  most  complete 
revocation  ;  but  they  are  not  properly  revocations  of  the  offer. 
They  are  not  acts  of  the  will  of  the  offerer,  and  their  effect  does 
not  rest  upon  a  supposed  change  of  purpose.  They  interrupt 
the  completion  of  the  contract, — that  is,  the  making  of  the  coq- 
tract, — because  a  contract  cannot  be  made  directly  with  a  dead 
man  or  a  lunatic.  The  contract  is  not  made  until  the  offer  is 
accepted  ;  and  if  the  person  with  whom  you  merely  intend  to 
contract  dies  or  becomes  insane  before  you  have  contracted  with 
him,  you  can  no  longer  contract  directly  with  him.  You  cannot, 
by  adhibiting  your  acceptance  to  an  offer,  and  addressing  it  to 
a  dead  man  or  a  lunatic,  make  it  binding  on  him,  whether 
his  death  or  insanity  be  or  be  not  known  to  you."  Accord- 
ingly, a  person  having  authorized  a  tradesman  to  supply 
his  family  with  goods  during  his  absence,  and  having  died 
while  absent,  the  tradesman  was  held  to  have  no  claim  against 
his  representative  for  goods  supplied  after  his  death  (h).  The 
same  principle  is  stated  by  Pothier  with  this  proviso,  that  if  the 
person  to  whom  the  offer  is  made,  in  ignorance  of  the  proposer's 
death  or  of  any  other  circumstance  preventing  the  conclusion 
of  the  bargain,  incurs  any  loss  or  expense  in  the  furtherance 
of  the  proposed  object,  he  will  from  considerations  of  equity 
be  entitled  to  compel  the  proposer's  heirs  to  execute  the  contract 

(a)  18  Donlop,  1 ;  Landg.  Oont.,  128. 

(»)  Blades  v.  Free,  9B.  kC,  167.    See  also  Campanari  v.  Woodbnmi 
15  C.  B.,  400. 
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There  is  no  contract,  bnt  an  obligation  to  indemnify  has  arisen 
oat  of  the  circumstances  (a).  This  principle  seems  to  have  been 
adopted  in  the  Act. 

Of  coarse  the  proposal  is  revoked  by  the  death  of  the  person 
to  whom  it  is  made  before  acceptance,  and  it  cannot  be  accepted 
bj  his  representatives  (&).] 

Acceptance  ^*     ^^  otder  to  convert  a  proposal 

nnstbeabeointe.    jnto  a  promise,  the  acceptaDce  must — 

(1)  be  absolute  and  unqualified  (1) ; 

(2)  be  expressed  in  some  usual   and  reasonable 

manner,  unless  the  proposal  prescribes  tbo 
manner  in  wbicli  it  is  to  be  accepted.     If 
the  proposal  prescribes  a  manner  in  wliich 
it  is   to  be  accepted,  and  the  acceptance  is 
not  made  in  such  manner,  the  proposer  may, 
within  a  reasonable  time  after  the  accept- 
ance is  communicated  to  him,  insist  that  his 
proposal  shall  be  accepted  in  the  prescribed 
manner,  and  not  otherwise  ;  but,  if  he  fails 
to  do  so,  he  accepts  the  acceptance (2). 
[(1)    There  mnst  be  an  acceptance,  and,  therefore,  the  person 
making  the  offer  cannot,  by  stating  that,  if  he  receives  no  answer, 
he  will  assnme  that  his  offer  is  accepted,  throw  upon  the  other 
party  the  burden  of  notifying  his  refusal  or  being  bound  by  his 
Bflence  (c). 

Nice  questions  sometimes  arise  as  to  whether  there  has  been 
an  acceptance  or  not.  The  language  may  be  such  as  to  convey 
a  '^  grombling  assent,''  and  to  express  a  wish  that  the  proposer 
woald  agree  to  other  terms  ;  but  the  point  to  look  to  is  whether, 
taking  the  language  and  conduct  of  the  parties  together,  the  one 
did  intend,  however  reluctantly,  to  accept  the  offer  of  the  other  {d). 

(«)  Traite  du  Contract  de  Vente,  No.  82. 

{b)  Werner  v.  Humphreys,  2  H.  &  G.,  853  ;  Boolton  o.  Jones,  27  L.  J., 
Ex.,  117. 
(<?)  Pelthouse  v,  Bmdley,  31  L.  J.,  C.  P.,  204. 
(<0  Joyce  V.  Swanu,  17  C.  B.,N.  S.,  84. 
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If  the  person  who  receives  a  letter  containing  the  terms  of  a 
proposed  agreement,  writes  an  answer  reciting  those  terms, 
declaring  his  acceptance  of  them,  he  cannot,  in  an j  way,  vary  the 
effect  of  them  without  distinctly  calling  the  attention  of  the  party 
making  the  offer  to  the  fact  of  his  desire  to  do  so.  The  mere 
addition  of  words  which,  prm&  facie,  do  not  import  a  yariation, 
will  not  be  sufficient  to  change  the  conditions  of  the  agree- 
ment (o). 

In  Levy  v.  Oreen  (5)  the  question  was  much  discussed  whether, 
where  goods  not  ordered  are  sent  along  with  goods  ordered  in 
one  parcel  and  with  one  invoice,  there  is  even  a  promise  to  pay 
for  the  goods  ordered,  inasmuch  as  it  may  be  contended  that 
there  has  not  been  an  unqtalified  acceptance.  The  Court  was 
equally  divided.  This  difficulty  is  partially  provided  for  by 
Section  119. 

The  acceptance  must,  too,  be  made  by  the  person  to  whom  the 
offer  was  made.  Thus,  when  A  ordered  goods  of  B,  with  whom 
he  had  been  in  the  habit  of  dealing,  and  G,  who  had  bought  B's 
good-will,  supplied  the  goods,  without  giving  A  notice  of  the 
change,  it  was  held  that  there  was  no  contract  between  A  and  C, 
inasmuch  as  A  had  never  intended  to  deal  with  0,  but  with  B  (c). 

The  least  variation  between  the  terms  of  the  proposal  and 
those  of  the  acceptance  will  prevent  the  acceptance  from  convert- 
ing the  proposal  into  a  promise.  A  qualified  acceptance  is,  in 
fact,  a  new  proposal.  Thus,  when  A  offered  to  take  B's  house, 
with  possession  from  July  25th,  and  B  accepted,  offering  pos- 
session from  August  1st  {d) ;  or  when  A  offered  to  buy  B's  horse 
on  B's  giving  a  warranty  of  the  horse  being  quiet  in  harness,  and 
B  accepted,  giving  a  warranty  to  the  effect  that  the  horse  was 
quiet  in  double  harness  {e) ;  in  neither  case  was  there  held  to  be 


{a)  English  and  Foreign  Credit  Co.  v,  Ardnin,  L.  B.,  6  H.  L.,  61  ooe  Lord 
Westbary*8  remarks  at  p.  79,  and  his  judgment  in  Chinnook  v,  Maichio- 
nees  of  Ely,  4  DeG.  J.  k  8.,  638. 

(J)  8  B.  &  B.,  576. 

(e)  Bonlton  v.  Jones,  27  L.  J.,  Ex.,  117. 

{d)  BouUedge  v.  Grant,  4  Bing.,  654. 

(e)  Jordan  v.  Norton,  4  M.  &  W.,  155.  See  also  Appleby  v.  Johnson, 
L.  B.,  9  C.  P.,  158  i  CroBsley  v.  Mayoook,  L.  B.,  18  Eq.,  180. 
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IB  acceptance.  For  an  instance  of  negotiations  nearly  complete, 
Imt  failing  short  of  an  actual  contract,  see  Stanley  v.  Dowdes* 
well  (a). 

As  to  an  acceptance  of  shares  sufficient  to  bind  the  acceptor 
as  a  shareholder,  see  In  re  Leeds  Banking  Company^  Addinell's 
case  (6). 

As  soon  as  the  negotiations  for  a  contract  are  complete 
and  its  terms  agreed  upon,  there  is  none  the  less  a  binding 
coattwut,  becanse  the  parties  intend  to  reduce  the  terms  into  a 
fonnal  writing.  "  If  an  agreement  contain  all  the  terms,  the 
soiding  of  it  as  instructions  to  a  person  to  prepare  a  proper 
agreement  will  not  be  deemed  an  intention  to  extend  the  agree- 
meat,  but  merel  j  to  reduce  it  to  technical  language,  and,  there- 
fore, it  wOl,  if  in  itself  sufficient,  be  binding  '*  (e) :  but  this 
supposed  general  rule  has  been  much  shaken  by  the  decision  in 
tiie  House  of  Lords  of  the  case  of  Ridgway  v.  Wharton  (d),  where 
it  was  held  tkat ''  the  sending  of  the  agreement  to  a  solicitor  to 
reduce  it  into  form  is  rather  evidence  that  the  parties  do  not 
intend  to  bind  themselves  until  it  is  reduced  into  form."  In 
Bidgway  t.  Whartonj  Lord  Cranworth  said :  ''  I  protest  against 
its  being  supposed,  because  persons  wish  to  have  a  formal  agree- 
neat  drawn  up,  that  therefore  they  cannot  be  bound  by 
a  previous  agreement,  if  it  is  clear  that  such  an  agreement  has 
been  made ;  but  the  circumstance  that  the  parties  do  intend  a 
sabsequent  agreement  to  be  made,  is  strong  evidence  to  show  that 
they  did  not  intend  the  previous  negotiations  to  amount  to  an 
agreement. "  Lord  St.  Leonards  dissented,  holding  that  there 
was  a  concluded  agreement,  and  that  the  sending  it  to  a  solicitor, 
who  could  not  alter  a  single  one  of  the  terms,  had  no  effect  upon  it. 
The  non-completion  of  a  formality  can  only  afford  ground  for 
an  inferrace  as  to  the  intention  of  the  parties,  when  the  formality 
is  one  selected  by  themselves  and  not  imposed  upon  them  by  law. 
Where,  as  in  the  case  of  a  sale  of  land,  it  is  necessary  that  certain 

(<i)  10  0.  P.,  102. 

(h)  L.  B.,  1  Bq.,  225  ;  Jaokson  v.  Tarqnand,  L.  B,  4  H.  L.,  S05  ;  Zpi  re 
United  Ports  and  General  Insurance,  Wynne's  case,  L.  B.,  8  Ch.,  1002 ; 
Beek'B  case,  L.  B.,  9  Gh.,  392. 

(e)  Fowle  o.  Freeman,  9  Yea  Jan.,  351. 

(i)  6  H.  L.  C,  268  ;  Sngd.,  V.  k  P.,  141. 
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formal  steps  should  be  taken  in  order  that  an  interest  shonld  pass, 
no  inference  against  a  concladed  agreement  can  be  drawn  from 
the  non-completion  of  those  forms  (a). 

The  reasonable  role  seems  to  be  that  the  intention  to  reduce 
the  terms  into  a  formal  writing  is  some  eyidence  that  the  parties 
do  not  consider  the  contract  concladed  ;  and  sereral  cases  seem 
to  haye  gone  upon  this  principle :  thas,  where  two  brokers  agreed 
npon  the  terms  of  a  contract  of  sale,  and  the  writing  which 
passed  between  them  concluded  with  the  words  ^'  contract  in  dae 
coarse/'  it  was  held  that  these  words  did  not  import  that  there 
should  be  no  contract  until  a  formal  contract  was  drawn  up  and 
delirered,  but  only  an  intention  to  set  out  the  terms  more  fallj 
for  further  security;  and  that,  therefore,  the  parties  were  bound 
notwithstanding  this  intention  (b).  It  seems  unreasonable  to  con- 
clude from  the  mere  fact  that  parties  choose  to  hare  the  terms 
reduced  into  a  formal  shape,  that  they  intended  not  to  consider 
themselres  bound  by  such  terms.  If,  howerer,  the  terms  are 
not  settled  there  is  clearly  no  agreement ;  for  an  agreement  to 
enter  into  an  agreement  upon  conditions  to  be  afterwards  settled 
is  a  contradiction  in  terms  (c).  A  person,  baring  received  an  offer 
to  sell  an  estate,  answered  that  he  accepted  the  offer  subject  to 
the  terms  of  a  contract  being  arranged  between  his  solicitor  and 
the  seller :  it  was  held  that  there  was  no  contract  (d).  So, 
again,  where  by  a  written  agreement  the  defendant  agreed 
with  the  plaintiff  to  take  a  lease  of  a  house  for  a  certain  term  at 
a  certain  rent  '^  subject  to  the  preparation  and  approval  of  a 
formal  contract,"  and  no  other  contract  was  ever  entered  into 
between  the  parties,  it  was  held  that  there  was  no  final  agreement 
of  which  specific  performance  could  be  enforced  against  the 
defendant  (e). 

The  terms  of  a  contract  of  insurance  are  finally  settled  in 
the  slip,  and,  therefore,  as  soon  as  it  is  signed,  there  is  a  com- 

(a)  Brogden  v.  Metropolitan  Railway  Co.,  2  App.  Cases,  666. 

(b)  Heyworth  v.  Knight,  33  L.  J.,  C.  P.,  298 ;  Rossit^  v.  Miller, 
5  Ch.  D.,  648 ;  Yenkatachellasami  Chettiar  v.  Kristnasawmy  Iyer,  8  Mad. 
H.  a,  1. 

(c)  Honeyman  9.  Marryatt,  6  H.  L.  C,  112. 
id)  Wood  V.  Midgely,  5  Be  G.  M.  &  G.,  41. 
(£»)  Winn  r.  BuU,  7  CluJ).,  29. 
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plete  contract  between  the  parties,  aUbongh  from  the  want  of  the 
stototory  requisites,  viz,,  the  stamp,  it  is  formallj  incomplete. 
The  formal  requisites  of  a  deed  in  English  law  are  sealing  and 
delivery,  the  usual  form  of  words  to  express  delirery  being,  "  I 
deliver  this  as  my  act  and  deed."  Although  there  is  no  actual 
delivery  of  the  instrument  to  the  party  interested  under  it,  such 
words  suffice  as  expressive  of  the  intention  of  the  maker.  ''  Where 
an  instrument  is  formally  sealed  and  delirered,  and  there  is  nothing 
to  qualify  the  delirery  but  the  keeping  the  deed  in  the  hands 
of  the  executing  party  (a),  and  nothing  to  show  that  he  did  not 
intend  it  to  operate  immediately,  it  is  a  valid  and  effectual  deed« 
and  the  delivery  to  the  party  who  is  to  take  by  it,  or  to  any  person 
for  his  use,  is  not  essential "  (b).  Thus  in  Xenos  v.  Wickham  (c) 
a  policy  of  insurance  was  held  to  be  completely  executed,  though 
it  had  been  retained  by  the  insurers,  the  evidence  showing  that 
that  course  was  customarily  adopted  for  the  convenience  of  the 
assured.  Where  the  maker  of  an  instrument  under  seal  ex- 
presses his  intention  that  it  shall  n6t  be  immediately  operative, 
tiie  instrument  is  called  escrow.  Such  conditional  delivery  may 
be  evidenced  either  by  words  spoken  at  the  time  of  execution  or 
may  be  inferred  from  circumstances  attending  it  (d). 

(2)  This  provision  throws  upon  the  proposer,  whose  proposal 
las  been  accepted,  but  not  in  the  manner  prescribed^  the  burthen 
of  insistmg  that  the  acceptance  shall  be  in  that  manner^  Tlie 
words  **  maimer  in  which  it  is  to  be  accepted  **  mean,  it  is  obvious 
from  the  context,  ''  manner  in  which  the  acceptance  is  to  be 
expressed  ** :  this  provision  is  not,  of  course,  intended  to  authorize 
a  qualified  acceptance,  which  the  first  sub-section  distinctly  dis- 
allows. The  acceptance  must,  in  every  case,  be  absolute  and 
unconditional :  and  if  it  is  made  in  a  different  manner  from 
that  specified  by  the  proposal,  e.  g.,  orally,  instead  of  in  writing^ 
or  on  plain,  instead  of  stamped,  paper,  the  proposer  has  the 
right  within  a  reasonable  time  to  insist  that  the  acceptance 
shall  be  in  the  manner  prescribed  in  the  proposal  and  no  other^ 


(a)  Cory  r.  Patten,  L.  E.,  7  Q.  B.,  304. 
(»)  Doe  17.  Knight,  5  B.  &  C,  at  p.  692. 
(<?)  L.E.,2H.L.,296. 
id)  Leake  on  Cent.,  78. 
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If  he  0ayB  nofhing,  he  is  deemed  to  hftve  acquiesced  in  the 
manner  of  the  acceptance  and  is  boand  by  it. 

In  a  recent  case  a  mistake  was  made  in  telegraphing  the  termit 
of  the  offer.  The  offeree  accepted  what  he  thought  was  the 
intended  proposal,  bnt,  as  there  was  no  consent  to  the  same 
terms,  no  contract  was  created  (a). 

The  result  of  the  section  seems  to  be  that,  if  at  the  time 
when  the  final  act  indicatiye  of  acceptance  is  done,  no  notice  of 
rcTocation  of  the  proposal  is  or  has  been  commanicated  to  the 
party  accepting  it,  then  snch  act  makes  the  proposal  irrcTocable^ 
{Toyided  it  be  done  within  a  reasonable  time  or  within  the 
prescribed  time.  The  fact  of  a  time  being  prescribed  merely 
substitutes  such  time  for  a  reasonable  time,  and  in  other  respects 
leaves  the  parties  in  the  same  relative  position.] 

8.     Performance  of  the  conditions  of  a  proposal, 

Acceptance  by    ^^  *^^  acceptance  of  any  considera- 

performing  con-    tiou  foT  a  reciprocal  promise  which 

dition8,orreceiv-  i.        xr       j       -i.!  l     • 

ing  consider-    may  be  offered  with  a  proposal,  is  aa 
acceptance  of  the  proposal.  ' 

[This  section  contains  two 'instances  of  the  communication  of 
an  acceptance,  made,  not  by  word  of  month,  but  by  an  act  of  the 
accepting  party,  as  proTided  in  Section  3.  The  acceptor,  by 
performing  the  conditions  proposed,  or  accepting  the  consideration 
offered,  impliedly  agrees  to  the  bargain.  It  is  not,  however^ 
every  representation  made  on  the  one  hand  and  acted  upon 
on  the  other  that  creates  an  obligation.  There  must  be  an 
irrcTOCable  expression  of  will,  a  proposal  stating  a  condition  on 
the  one  hand  and  an  acceptance  by  performance  on  the  other  (b). 
In  a  case  where  the  defendant,  in  answer  to  an  advertisement,  sent 
in  a  tender  to  supply  the  goods  required  by  the  plaintiffs  '^  in 
such  quantities  as  the  Company's  Store-keeper  might  order  from 
time  to  time  **  and  the  Company  accepted  the  tender,  it  was 
objected  that  there  was  no  consideration  for  the  defendant's  pro-r 


(a)  Henkd  v.  Pape,  L.  B.,  6  Ex.,  7  ;  Appleby  v,  Johnson,  L.  B., 
9  C.  P.,  168. 

ib)  Matinsell  r.  Hedges,  4  H.  L.  C,  10S9 ;  Hammeraley  v.  DeBiel, 
12  01.  &  Fin.,  46. 
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mise,  because'  tiie  plaintiffs  were  not  botind  to  gire  an  order.  •  In 
overniling  this  objection,  Brett,  J.,  said :  "  Many  contracts  are 
obooxioos  to  the  same  complaint.  If  I  say  to  another,  '  If  yon 
will  go  to  York  I  will  give  you  £100,'  tiiat  is  in  a  certain  scQse 
t  unilateral  contract  He  has  not  promised  to  go  to  York.  Bat, 
if  he  goes,  it  cannot  be  doubted  that  he  will  be  entitled  to 
receire  the  £100.  His  going  to  York  at  my  request  is  a 
efficient  consideration  for  my  promise.  So,  if  one  says  to 
woth©-,  *  If  you  will  give  me  an  order  for  iron,  or  other  goods,  I 
will  sopply  it  at  the  giren  price ; '  if  the  order  is  given,  there  is  a 
«om|dcte  contract  which  the  seller  is  bound  to  perform"  (a).  In 
Dugdale  v.  Loverifig  (6),  the  plaintiffs  offered  to  give  up 
eertaiQ  goods  on  being  indemnified;  the  defendants,  without 
sajiog  anything,  took  the  goods :  it  was  held  that  there  was  an 
implied  promise  to  indemnify.] 

9,    la  so  far  as  the  proposal  or  acceptance  of  any 

Promise,  ex-    promise  is  made  in  words,  the  promise 

prwandimpHed.    jg  g^jj  ^  ^e  oxpress.     In  SO  far  as 

such  proposal  or  acceptance  is  made  otherwise  than 
b  words,  the  promise  is  said  to  be  implied. 

[It  is  oomparatively  seldom,  and  only  in  the  more  serious 
dasses  of  transactions,  that  the  whole  of  any  promise  or  acoept- 
ance  is  actually  expressed.  Sometimes  nothing  at  all  is  said; 
sometimes  only  the  leading  terms  of  the  contract  are  mentioned 
and  the  rest  left  to  be  understood  from  the  conduct  of  the 
parties  and  the  nature  .  of  the  transaction.  If  a  man  enters  a 
shop  and  consumes  some  article  exposed  there  for  sale,  there  are 
reciprocal  promises  between  him  and  the  owner  of  the  shop, 
fhoogh  not  a  word  may  be  spoken  on  either  side ;  the  promise 
on  tiie  shopman's  side  being  to  allow  the  customer  to  have  tha 
article  at  the  price  notified,  or  at  a  reasonable  price  ;  the  promise 
on  the  customer's  being  to  pay  the  price.  So,  if  a  man  takes 
a  place  in  a  stage-carriage,  there  arises  on  the  one  hand  a 
promise  on  the  part  of  the  owners  of  the  carriage  to  carry  him 


(«)  Gt,  Northern  R.  Company  r.  Witham,  L.  E..  9  C.  P.,  at  p.  19. 
(6)  L.  E,,  10  C.  P.,  196. 
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in  a  certain  manner  and  at  a  certain  price^  and^  on  the  other 
handy  a  promise  by  him  to  pay  the  price.  So  again,  '*  where  a 
**  relation  exists  between  two  parties,  which  involres  the  perform- 
**  ance  of  certain  duties  by  one  of  them,  and  the  payment  of 
"  reward  to  him  by  the  other,  the  law  will  imply,  or  the  jury  may 
**  infer,  a  promise  by  each  party  to  do  what  is  to  be  done  by 
**  him"  (a)«  Thus  it  was  held  that  an  action  may  be  maintained 
against  the  executors  of  an  inn-keeper  on  his  implied  promise  to 
keep  safely  and  without  diminution  the  goods  of  his  guest.  In 
these  cases  the  whole  promise  is  implied.  Generally,  howerer, 
something  is  written  or  said,  and  the  contract  is  so  far  express  ; 
but  something  more  is  left  to  be  implied.  ^'  Merchants  and 
traders,"  says  Lord  Campbell  with  reference  to  documents  evidenc- 
ing agreements  (ft),  **  with  a  multiplicity  of  transactions  pressing 
*^  on  them,  and  moring  in  a  narrow  circle,  and  meeting  each 
**  other  daily,  desire  to  write  little,  and  leave  unwritten  what 
"  they  take  for  granted  in  every  contract.  In  spite  of  the 
^'  lamentations  of  Judges,  they  will  continue  to  do  so  ;  and  in  a 
^*  vast  majority  of  cases,  of  which  Courts  of  Law  hear  nothing, 
*t  they  do  so  without  loss  or  inconvenience ;  and,  upon  the 
*^  whole,  they  find  this  mode  of  dealing  advantageous  eyen  at 
**  the  risk  of  occasional  litigation." 

-  What  the  implied  contract  is,  must  be,  in  each  case,  collected 
from  the  surrounding  circumstances :  generally  there  is  some 
usage  or  custom  which  leaves  no  doubt  as  to  the  intentions 
of  the  parties;  and  when  this  is  not  the  case,  the  promise  to  be 
implied  may  generally  be  gathered  from  a  consideration  of  what 
it  is  probable,  under .  the  circumstances,  that  the  party  should 
promise. 

.  Thus,  where  one  person  covenants  to  perform  a  service  in  con- 
sideration of  payments  to  be  made  by  another,  there  is  an  implied 
covenant  on  the  part  of  the  other  person  to  employ  and  allow  the 
payment  to  be  earned  (c).     80  from  the  fact  that  the  purchase- 

(a)  Morgan  v.  Ravey,  6  EL  &  N.,  265^  per  Ctrr,  afc  p.  276. 

(b)  Hmnfr^  v.  Dale,  7  E.  &  B.,  266 ;  see  also  Morrell  v.  Cowan, 
6  Oh.  D.,  166 ;  Fleet  v.  Murton,  L.  B.,  7  Q.  B.,  126 ;  Myers  9.  Sari,  90  L.  J., 
Q.  B.,  9. 

(<?)  Chnichward  «.  Queen,  L.  R.,  1  Q.  B.,  173. 
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money  is  partly  to  be  ascertained  from  fatnre  payments,  there 
may  be  implied  a  coyenant  to  carry  on  the  business  (a). 

The  implied  contract,  however,  must  be  one  which  arises 
fairly  and  natarally  from  the  facts  of  the  case,  irrespecttrely  of 
what  may  hare  been  the  belief  or  intention  of  one  of  the  parties. 
For  an  instance  in  which  the  Conrt  refused  to  allow  an  implied 
contract  to  be  imported  into  a  Uansaction,  see  Thorn  y.  The 
Mayor  of  London  (5). 

These  cases,  in  which  there  is  on  actual  promise  and  accept^ 
ance,  though  not  expressed  in  words,  must  be  distinguished 
irom  another  class  of  implied  contracts  which  is  to  be  found  in 
English  law,  those,  namely,  in  which  provision  is  made  for 
certain  rights  and  the  duties  corresponding  to  those  rights, 
through  the  fiction  of  an  implied  contract.  The  circumstances  of 
the  case  being  such  as  to  involve  an  unjust  pecuniary  inequality 
between  the  parties,  the  law,  instead  of  enacting  simply  that 
tiiis  inequality  shall  be  adjusted,  assumes  that  the  one  party 
has  promised  the  other  to  adjust  it  These  cases  are  for  the 
most  part,  (1)  those  in  which  the  plaintiff  has  paid  money  for  the 
defendant  or  has  been  exposed  to  loss  through  his  default,  in 
which  case  English  law  assumes,  as  to  the  one,  a  request  by  the 
defendant  to  the  plaintiff  to  pay  the  money  so  paid  and  a  pro- 
mise to  repaj  it,  and,  as  to  the  other,  a  request  by  the  defendant 
to  incur  the  loss  and  a  promise  to  recoup  the  plaintiff  for  it ; 
or  (2)  those  in  which  money,  which  really  belongs  to  the  plaintiff, 
is  received  by  the  defendant,  in  which  case  the  law  assumes  a 
promise  by  the  defmdant  to  pay  it  to  the  plaintiff. 

Cases  of  this  description  are  known  to  English  lawyers  as 
**  contracts  implied  in  law  "  as  opposed  to  "  contracts  implied  in 
fact"  Express  provision  is  made  for  them  in  the  present  Act, 
the  fictitious  contract  being  superseded  by  a  direct  duty  imposed 
by  law — see  Chapter  V. 

As  to  the  implied  promises  dealt  with  in  the  present  section, 
the  only  difference  between  them  and  express  promises  is  in  the 
mode  of  substantiating  them.  In  the  one  case  the  evidence  con- 
sists of  express  words,  written  or  spoken,  stating  such  a  promise  : 

(a)  Telegraph  Company  v.  McLean,  L.  B.,  8  Cb.,  658. 
(ft)  L.  B.,  9  Ex.,  163  ;  [In  Ex.  Ch.,]  L.  B.,  10  Ex.,  112. 
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in  the  otber  it  consists  of  facts  delating  to  the  conduct  or  cironm- 
stances  of  the  parties  which  show  that  a  promise  was  intended. 

A  contract  to  pay  interest  is  very  frequently  implied  from 
usage ;  but,  in  the  absence  of  such  usage,  an  express  stipulation 
is  necessary  in  order  to  make  it  chargeable.  This  is  the  common 
law  rule,  and  has  been  applied  by  the  Privy  Council  to  cases 
heard  on  appeal  from  India  (a)..   . 

A  mercantile  usage  to  pay  interest  exists  in  the  case  of  such 
instruments  as  bills  of  exchange  atid  prbmissory  notes  ;  and  the 
liability  may  also  be  established  in  other  cases  from  the  custom- 
ary course  of  dealing  between  the  parties  (b),  and  even  compound 
interest  may  so  be  claimed.  The  fact  that  the  interest  claimed 
exceeds  the  principal  sum  due  does  not,  since  the  passing  of 
Act  XXVIII  of  1855,  disentitle  a  party  to  recorer  it  (c). 

Interest  may  in  some  cases  be  recorered  as  damages,  when 
it  cannot  be  claimed  as  part  of  the  debt.  Thus,  where  a 
mortgagor  covenanted  to  pay  principal  and  interest  on  a 
given  day,  but  the  deed  did  not  contain  any  covenant  to  pay 
interest  after  that  day,  it  was  held,  that  interest  accruing  after 
that  day  could  not  be  recovered  on  the  ground  of  contract  as 
part  of  the  debt,  though  it  might  be  awarded  as  damages  for  the 
detention  of  the  debt  (d).  Prima  facie  the  rate  of  interest  would 
be  the  measure  of  damages,  but  where  the  rate  is  excessive  and 
extraordinary,  the  Court  refuses  to  adopt  it  as  a  measure  («).  In 
an  action  against  a  vendor  of  land  for  breach  of  contract  in  not 
completing  the  purchase,  interest  on  the  deposit-money  may 
be  recovered  as  special  damage  for  the  loss  of  the  use  of  the 
tnoney  (/). 

By  Act  XXXII  of  1839,  it  is  provided  that  the  Court  may, 
upon  all  debts  or  sums  certain  payable  at  a  certain  time  or  other- 
wise, allow,  if  it  shall  think  fit,  interest  to  the  creditor  not 
exceeding  the  current  rate,  from  the  time  when  such  debts,   &c., 

(a)  Jnggomohan  Ghose  o.  Kaisreeohond,  9  M.  I.  A.,  256. 

(b)  Bruoe  v.  Hunter,  3  Camp.,  467. 

(c)  Annajt  Raa  v,  Ragnbai,  6  Mad.  H.  €.,  400.  See  also  Omda  Elianam 
r.  Brojendro  Coomar  Roy  Cbowdhry,  12  B.  L.  R.,  451. 

(d)  1  Win.'8  Saund.,  201,  n.  (r)  ;  Price  v,  G.  W.  R.  Co.,  16  M.  &  W.,  244. 
{e)  Cook  V.  Fowler,  L.  B.,  7  H.  L.,  27  ;  Deen  Doyal  Lall  v.  Hot  Narain 

Singh,  I.  L.  B.,  2  Cal.,  41. 
(/)  Maberley  v.  Robins,  5  Taunt,  625. 
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were  pttjabte,  if  they  were  payable  by  virtue  of  some  written 
inetrament  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  shall  have  been  made  in  writing,  so  aa 
rach  demand  shall  state  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time  of  pay- 
ment. So  in  an  action  for  the  balance  due  on  a  promissory  note 
payable  on  demand,  the  Court  refused  to  allow  interest,  there 
being  no  proof  of  a  demand  in  writing  (a).  As  this  Act  is  not 
applicable  to  suits  for  contribution,  it  is  in  the  discretion  of  the 
Court  to  allow  or  refuse  interest  on  the  amount  claimed,  whether 
th^e  has  been  a  written  demand  for  it  or  not  (6).] 


CHAPTER  IL 

Op  Contbacts,  voidable  Contracts,  and  void  ] 
Agreements. 

10.  All  agreements  are  contracts  if  tliey  are 
^yj^^  made  by  tlie  free  consent  of  parties 

meats  are  con-  competent  to  contract,  for  a  lawful 
consideration  and  with  a  lawful  ohjecty 

and  are  not  hereby  expressly  declared  to  be  void  (1). 

Kothing  herein  contained  shall  affect  any  law  in 
force  in  British  India,  and  not  hereby  expressly 
repealed,  by  which  any  contract  is  required  to  be 
made  in  writing  (2)  or  in  the  presence  of  witnesses,  or 
any  law  relating  to  the  registration  of  documents  (3). 

[(1)  Competence  of  the  parties,  freedom  of  assent,  lawfnl^ 
ness  of  consideration,  and  lawfulness  of  object  are,  accordingly, 
the  fonr  points  to  be  looked  to  in  considering  whether  an  agree* 
ment  is  enforceable  by  law  or,  in  other  words,  is  a  contract — Sec- 
tion 2,  para.  (A).  An  agreement  which  satisfies  the  requirementsf 
of  the  Act  in  these  particulars  is  enforceable,  unless  it  is  expressly 
declared  void.  Competence  is  dealt  with  in  the  two  following 
lections :  assent,  as  afifected  by  various  circumstances,  in  Sections 

(a)  Bank  of  Hindnstan.  &c.,  v.  WUson,  1  B.  L.  B  ,  O.  C,  41. 

{by  Bistoo  Chnnder  Bannerjee  r.  Nithore  Monee  Dabee,  10  B.  L.  B.,  352. 
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13 — 22  ;  consideration  and  object  in  Sections  23 — 25  :  while  the 
remainder  of  the  Chapter  sets  oat  certain  agreements  which  are 
expressly  declared  to  be  void.  Another  class  of  yoid  agree- 
mentSy  those,  namely,  which  are  or  which  become  impossible,  or 
which  subsequently  to  the  making  become  unlawful^  are  provid- 
ed for  in  Section  56. 

(2)  The  sections  of  the  Statute  of  Frands,  which  necessi- 
tated that  certain  contracts  in  the  Presidency-towns,  in  cases 
governed  by  English  law,  should  be  in  writing,  are  repealed 
by  the  Act.  There  are  now  but  few  agreements  in  British  India 
to  the  validity  of  which  a  writing,  or  the  presence  of  witnesses, 
is  essential.  ^'  In  no  case,''  says  Scotland,  C.  J.,  ^'  does  Hindu 
law  appear  absolutely  to  require  a  writing,  though  as  evidence 
it  regards  and  inculcates  a  writing  as  of  additional  force  and 
value  (a).  .  .  .  There  are  instances,  no  doubt,  iu  which  works  of 
authority  speak  expressly  of  particular  transactions  being  evi- 
denced by  writing.  But  I  believe  in  no  case  can  it  be  considered 
now  that  the  Hindu  law  is  treated  in  this  respect  as  being 
anything  more  than  directory. " 

A  writing,  however,  is  necessary  m  the  following  cases :  the 
acceptance  of  an  inland  bill  of  exchange  in  cases  governed  by 
finglish  law  must  be  in  writing — Act  VI  of  1840,  Section  2  : 
proceedings  to  enforce  the  terms  of  a  tenancy  in  the  Madras 
Presidency  are,  in  the  cases  specified,  nnsustainable  unless  put- 
tas  and  muchilkas  have  been  exchanged,  or  tendered,  or  both 
parties  have  agreed  to  dispense  with  them — Act  YIII  of  1865 
(Madras),  Section  7  :  in  suits  between  landlord  and  tenant  under 
the  Oudh  Rent  Act  (XIX  of  1868),  a  tenant  is  not  liable 
to  pay  rent  other  than  the  rent  payable  for  the  last  preceding 
year,  unless  an  agreement  by  the  tenant  to  pay  such  rent  is 
proved  in  writing :  by  Act  IX  of  1867  (Madras),  Section  4,  all 
contracts  entered  into  with  the  Municipal  Commissioners,  in 
respect  of  any  sum  exceeding  100  rupees,  shall  be  in  writing 
and  shall  be  sealed  with  the  common  seal  of  the  Commissioners, 
and  shall  be  varied  and  discharged  in  a  similar  manner.  Contracts 
inade  on  behalf  of  any  Municipal  Committee  under  Act  IV  of 
1878  (Panjdb),  in  respect  of  any  sum   exceeding  20    rupees   in 

(a)  Mantena  Bayaparaj  v,  Ghekuri  Yentaraj,  1  Had.  H.  €^,.10(1. 
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moQnt  or  yalae,  mnst  be  in  writing  and  signed  by  the  President 
or  Vice-President  (if  any)  and  at  least  two  other  members  of  the 
Committee— Section  18.  By  Section  54,  Act  IV  of  1876  (Bengal), 
oontittots  made  on  behalf  of  the  Commissioners  of  the  town  of 
Calcutta  in  respect  of  any  snm  exceeding  one  thousand  mpees,  or 
in  respect  of  any  property  exceeding  one  thousand  rupees  in 
?ilae,  shall  be  in  writing  and  signed  by  the  Chairman  (or  in  his 
absence  by  the  Vice-Chairman)  and  ten  other  Commissioners,  and 
diall  be  sealed  with  the  seal  of  the  Commissioners.  As  to 
contracts  entered  into  by  Commissioners  of  Mofnssil  Mnnicipali*^ 
ties,  see  Section  39,  Act  V  of  1876  (Bengal).  The  powers  of  the 
Hosicipal  Commissioner  of  Bombay  of  contracting  on  behalf  of 
the  Corporation,  and  the  mode  in  which  those  powers  are  to  b# 
exercised,  are  defined  by  Act  III  of  1872  (Bombay),  Section  54. 

(3)  Section  49  of  the  Registration  Act  (III  of  1877)  provides 
iliat  no  document  of  which  the  registration  is  compulsory  under 
Section  17,  viz,  : — 

(a)    instruments  of  gift  of  immoTeable  property ; 

{h)  other  non-testamentary  instruments  dealing  with  aa 
int^est  of  the  ralue  of  Rs.  100  and  upwards ; 

(c)  non-testamentary  instruments  acknowledging  the  receipt 
ef  the  consideration  for  any  such  interest  so  dealt  with  ; 

(d)  leases  of  immoveable  property  from  year  to  year  or  for 
any  term  exceeding  one  year,  or  reserving  a  yearly  rent  (not  being 
certain  leases  which  the  Local  Government  can  q»ecially  exempt 
&om  registration) ; 

{e)  authorities  to  adopt  a  son  executed  after  Ist  January^ 
1872,  and  not  conferred  by  will, 

shall^  if  unregistered,  affect  any  immoveable  property  com- 
prised therein,  or  confer  any  power  to  adopt,  or  be  received  as 
endeuce  of  any  transaction  affecting  such  property  or  conferring^ 
«ach  power. 

Section  50  provides  that  any  document,  belonging  to  the  first 
two  dasses  of  documents  whieh,  under  Section  18,  may,  but 
leed  not,  be  registered,  viz, : — 

(1)  instruments  (other  than  instruments  of  gift  and  will^ 
iffeeting  any  interest  in  immoveable  property  of  a  value  less 
than  100  rupees ;  or 

(2)  inatraments  acknowledging  the  receipt  of  any  considera^ 

7 


Digitized  by 


Google 


60  COMPETENCE  TO  CONTRACT.       [CH.  H. 

tion  on  acconnt  of  the  creation,  assignment,  &c.,  of  any  interest 
in  immoveable  property  less  than  rupees  100, 

shall,  if  registered,  take  effect,  as  regards  the  property  com- 
prised therein,  against  every  unregistered  document  relating  to 
the  same  property  and  not  being  a  decree  or  order  of  Court,  what- 
ever be  the  nature  of  the  unregistered  document. 

The  effect  of  this  provision  is  that,  though  the  transactions 
referred  to  do  not  require  a  writing  for  their  validity  in  the  first 
instance,  and  though,  when  reduced  to  writing,  they  may,  if 
unregistered,  be  subsequently  rescinded  or  modified  by  word  of 
mouth,  still  if  there  be  a  writing,  and  that  writing  is  registered, 
it  will  take  effect  against  every  unregistered  document  affecting 
the  same  property.  Such  a  registered  document  would  also,  by 
Section  92,  Proviso  (4),  of  the  Indian  Evidence  Act,  1872, 
exclude  evidence  of  any  subsequent  oral  agreement  modifying  or 
rescinding  it.  It  is  to  be  observed  that  the  provisos  of  Sec- 
tion 50  of  the  Registration  Act  apply  only  to  the  two  classes  of 
documents  mentioned,  and  that  in  every  other  case  a  subsequent 
writing,  although  unregistered,  may,  so  far  as  that  section  is 
concerned,  rescind  or  modify  an  antecedent  registered  docu- 
ment.] 

11.    Every  person  is  competent  to  contract  who 

Who  are  com-    ^®  ^^  ^^^  age  of  majority  according  to 

petent  to  con-    the  law  to  whicli  he  is  subject  (1),  and 

who   is   of  sound  mind,  and  is  not 

disqualified  from  contracting  by  any  law  to  which 

he  is  subject  (2). 

[{1 )  For  all  persons  domiciled  in  British  India,  it  is  enacted 
by  Act  IX  of  1876  that  the  period  of  minority  shall  last 
until  the  completion  of  the  eighteenth  year.  From  this  rule, 
however,  are  excepted  those  persons  who  have  guardians 
appointed  for  them  by  a  Court,  or  are  brought  under  the  charge 
of  the  Court  of  Wards ;  in  their  case  majority  being  attained 
only  on  the  completion  of  the  twenty-first  year.  The  Act, 
moreover,  is  declared  not  to  affect  (1)  the  capacity  of  any  person  to 
act  in  matters  of  Marriage,  Dower,  Divorce,  and  Adoption; 
(2)  the  religion  or  religious  rites  and  usages  of  any  class  of  Her 
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Mtjestj's  subjects  in  India ;  or  (5)  the  persoiM  who  had  attained 
majoritj  onder  ^e  law  as  it  existed  before  the  Act  camo  into 
force,  t.  e.j  before  the  2nd  Jane,  1875.  Questions  of  majoritj  which 
thas  remain  untouched  hj  this  Act  hare  to  be  decided  either 
according  to  the  personal  law  of  the  individual,  or  according  to 
Hbe  special  laws  which  were  enacted  for  particular  purposes 
in  particdar  localities,  and  had  therefore  only  a  partial  or  a 
local  application. 

Under  Hindu  law  minority  lasts  until  the  close  of  the  15th 
year.  Under  Muhammadan  law  majority  depended  on  attain- 
ment of  puberty ;  if  no  signs  of  puberty  are  shown  to  exist,  a 
boj*8  puberty  is  considered  to  be  established  on  the  completion 
of  his  18th  year,  a  girl's  on  the  completion  of  her  17th  year. 
8ome  authorities,  howerer,  considered  that,  on  the  completion 
of  the  15th  year,  a  person  of  either  sex  attained  majority.  By 
Hoglish  law  majority,  in  the  case  of  either  sex,  is  attained  at  21. 
These  general  laws  were,  however,  even  previous  to  the 
passing  of  the  Indian  Majority  Act,  to  a  large  extent  superseded 
by  special  enactments.  In  the  first  place,  whenever  the  question 
of  minority  arose  in  connection  with  the  limitation  of  suits, 
or  the  acquisition  of  ownership  by  possession,  a  minor  was  defined 
by  Act  IX  of  1871  as  a  person  ^  who  has  not  completed  his 
age  of  18  years."  The  same  rule  existed  for  cases  under  the 
Indian  Succession  Act,  which  is  now  superseded,  as  regards  thiii 
point,  by  Act  IX  of  1875.  In  Lower  Bengal  a  minor,  if  subject 
to  the  jurisdiction  of  the  Court  of  Wards,  is  declared  by  Act  IV 
of  1870  (Bengal),  Section  1,  to  mean  "a  person  under  the 
age  of  18  years."  As  to  persons  not  so  subject^  and  not  being 
European  British  subjects^  the  law  in  Lower  Bengal  and  the 
North- Western  Provinces,  as  it  existed  previous  to  the  passing 
of  the  Indian  Majority  Act,  is  laid  down  by  Act  XL  of  1858| 
Bection  26  of  which  provides  that  every  person  "shall  beheld 
to  be  a  minor  who  has  not  attained  the  age  of  18  years.*^ 
8ome  doubt  was  felt  as  to  whether  this  Act  operated  within  the 
local  limits  of  the  High  Court's  jurisdiction ;  this  was,  however, 
cleared  away  by  a  Full  Bench  decision  of  the  Calcutta  High 
Court  (a),  in  which  it  was  laid  down  that  the  minority  of  a  Hindu,^ 

(a)  Gaily  Chum  Mullick  v.  Bhuggobutty  Chum  Mullick,  10  B.  L^  B.^ 


Digitized  by 


Google 


62  MuroBrnr.  [ch.  n. 

resident  and  domiciled  in  the  town  of  Calcntia,  and  not  possessed  of 
any  property  in  the  mofassil,  terminates  at  the  end  of  15  years. 
This  Act  applies,  not  only  to  proprietors  of  land  paying  rent 
to  Qovemment,  but  to  all  persons  not  being  British  snbjeets  (a). 
It  was  extended  by  Act  lY  of  1872  to  the  Panj&b.  The  period 
of  minority  for  persons  subject  to  the  Court  of  Wards  in  the 
North-Westem  Provinces  was,  by  Regulation  II  of  1803, 
Section  82,  ''  limited  to  the  expiration  of  the  18th  year.''  In 
the  Madras  Presidency  the  minority  of  persons  subject  to  the 
jurisdiction  of  the  Court  of  Wards  was  declared  by  Regula- 
tion y  of  1804,  Section  4,  to  continue  until  the  completion  of  the 
18th  year.  In  the  Bombay  Presidency  the  subject  was  regulated  by 
Act  XX  of  1864,  by  Section  80  of  which  a  minor  is  defined  as  a 
person  ''who  has  not  attained  the  age  of  18  years." 

As  regards  European  British  minors,  the  subject  was  regulated 
in  the  Panj&b,  Gudb,  the  Central  Provinces,  British  Burmah, 
Coorg,  Ajmere  and  Mairwara  and  Assam  by  Act  XIII  of  1874, 
according  to  which  minority  continues  until  a  person  has  com- 
pleted the  age  of  18  years. 

These  enactments  are  now  only  of  importance  in  respect  of 
persons  who  claim  to  have  attained  majority  before  the  present 
Majority  Act  came  into  force. 

As  to  the  effects  of  minority  in  the  case  of  agents,  see  Sec- 
tion 184. 

As  to  necessaries  supplied  to  a  minor  or  to  a  person  whom 
a  minor  is  bound  to  support,  see  Section  68 :  and  as  to  the 
position  of  a  minor  partner  in  a  firm,  Sec4.ions  247  and  248. 

The  Act  says  nothing  about  the  ratification  made  after  attaining 
majority  by  persons  who  have  contracted  during  minority. 
In  England  the  matter  is  regulated  by  Statutes,  and  no  action 
can  be  brought  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or  upon  any  ratification, 
unless  such  promise  or  ratification  has  been  made  in  writing 
signed  by  the  party  (b).  The  writing,  in  order  to  operate  as  a 
ratification,  must  show  a  recognition  by  the  debtor  after  he 
has  attained  majority  of  the  debt  as  a  debt  binding  on  him.    A 

(a)  Lakhikant  Datt  v,  Jagabandhu  Ohuckerbutty,  3  B.  L.  B.,  App.,  70. 
(J)  9  Geo.  IV,  0.  U. 
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recognition  of  a  debt  incarred  in  infancy  and  a  promise  to  pay 

it  ^88  a  debt  of  honor  "  when  of  ability,  have  been  held  not  to 

be  a  ratification  within  the  meaning  of  the   Statute  (a).    But  37 

&  dd  Vict.,  c.  62,  proTides  that  all  contracts  by  infants  except  for 

necessaries  shall  be  Toid,  prorided  that  the  enactment  shall   not 

ioFalidate  any   contract  into  which   an   infant  might  by    any 

existing  or  fnture  8tatnte,  or  by   the  rales  of  common  law  or 

equity,  enter,  except  such  as  then  by  law   were  roidable ;  and  by 

Section  2  an  action  cannot  be  brought  on   a  ratification   of  an 

infant's  contract  made  after  full  age.     9  Geo.  lY,  c.  14,  has  not 

been  expressly  repealed  by  this  Statute,  although  it  may  be  well 

contended  that  it  has  been  superseded  (see    Pollock  on  Contracts, 

p.  41). 

(2)  According  to  English  law  (except  in  cases  (b)  to  which  the 
Married  Women's  Property  Acts,  38  &  84  Vict.,  c.  93,  and  37  & 
38  Tict.,  c.  50,  apply)  a  wife  has  no  right  to  make  any  contract 
except  with  the  authority,  express  or  implied,  of  her  husband, 
authorizing  her  to  act  as  his  agent.  While  the  wife  is  living  with 
the  husband,  it  is  presumed  that  she  has  her  husband's  authority 
to  contract  for  necessaries  suitable  to  his  degree  and  estate  (c). 

Bat  the  husband  is  not  liable  for  his  wife's  contracts  if  the 
facts  are  such  that  the  Court  infers  that  he  did  not  hold  out  that 
his  wife  had  authority  to  pledge  his  credit  {d).  If  the  wife  is  not 
liring  with  the  husband,  no  presumption  arises  that  she  has 
anthority  to  bind  him  eyen  for  necessaries :  the  onus  lies  on  the 
wife  to  prove  such  authority  (e).  But  a  married  woman  can  dis- 
pose of  and  bind  her  separate  estate,  and  her  separate  estate 
will  be  bound  by  her  general  engagements  in  writing  which  do 
sot  refer  to  or  even  mention  it  (/). 

The  subject  is  governed  in  this  country,  so  far  as  Europeans 
are  concerned,  by  two  enactments.  In  the  first  place,  Section  4 
of  the   Indian  Succession    Act  provides   that  no   person   shall 

(a)  Bowe  v.  Hopwood,  L.  B.,  4  Q.  B.,  1 ;  Maocord  v,  Oabome,  1 C.  P.  D.,  668. 
ib)  JoOj  r.  Bees,  38  L.  J.,  C.  P.,  177. 

(tf)  The  operation  of  these  Statutes  appears  to  be  limited  to  "Rngi^pi^ 
and  Ireland, 
(i)  Mainwaring  9.  Leidie,  M.  Sc  M.,  18. 
(«)  Hulme  V.  Tenant,  1  W  &  T.  L.  C,  ^24. 
(/)  Hanby  v.  Soott,  2  Bm.  L.  C,  396  et  ieq. 
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by  marriage  (i,  e.,  a  marriage  since  Ist  January,  1866)  become 
incapable  of  doing  any  act  in  respect  of  his  or  ber  property 
which  he  or  she  coold  have  done  if  unmarried.  The  operation  (A 
this  section  appears,  howeyer,  from  Section  44,  to  be  restricted 
to  cases  in  which  one  of  the  persons  married  is  domiciled  im 
British  India,  and  it  will  not  accordingly  affect  the  marriages  of 
persons  resident  in  India  bat  baring  their  domicile  elsewhere  (a). 
Nor  will  the  section  prevent  the  operation  of  a  claase  in  a  marriage- 
settlement  in  restraint  of  anticipation,  and  where  the  marriage 
was  contracted  after  the  passing  of  the  Indian  Snccession  Act  {h}. 

In  the  next  place  Act  III  of  1874  (Married  Women's  Pro- 
perty Act)  enacts,  as  regards  married  women  who  did  not,  or 
whose  husbands  did  not,  at  the  time  of  their  marriage  profess 
the  Hindu,  Muhammadan,  Buddhist,  Sikh  or  Jaina  religion^  that 
( 1 )  the  wages  and  earnings  of  a  married  woman  shall  be  her 
separate  property,  Section  4  :  (2)  that  she  may  maintain  a  suit  in 
respect  of  any  property  which,  under  that  Act  or  the  Indian 
Succession  Act,  is  her  separate  property.  Section  7 :  (3)  that 
debts  contracted  by  a  married  woman  with  reference  to,  or  on  the 
strength  of,  her  separate  property  shall  be  satisfied  out  of  that 
property :  (4)  that  a  husband  married  after  Slst  December,  1865, 
shall  not  be  liable  for  the  wife's  ante-nuptial  debts.  It  has  beei 
held  that  this  Act  does  not  operate  retrospectively  (c). 

As  to  property  which  is  acquired  by  or  devolves  upon  a  mar- 
ried woman  after  a  decree  of  judicial  separation,  see  Act  IV  of 
1869,  Section  24. 

The  following  are  the  remarks  of  Sir  Thomas  Strange  oi 
the  position  of  Hindu  women : — ''  To  consider,  next,  the  case  oi 
the  wife,  and  other  dependent  members  of  a  man's  family,  with 
reference  to  the  power  in  question  of  contracting.  And,  as 
respects  the  wife,  it  may  be  taken  to  be  commensurate  with  her 
right  of  property,  as  consisting  in  her  stridhana^  land  excepted ; 
the  exception  applying,  in  the  Bengal  provinces,  only  to  such  as 
may  have  been  given  her  by  her  husband,  of  which  she  certainly 

(a)  Miller  o.  AdminiBtrator-General  of  Bengal,  I.  L.  B.,  1  Gal^  412. 

(b)  Peters  v,  Manuk,  13  B.  L.  B.,  383. 

(<t)  Peters  v.  Manuk,  13  B.  L.  B.,  383  ;  Sanger  v.  Sanger,  L.  B.,  11 
Eq.,  470,  on  83  &  34yiot.,  93,  the  corresponding  Statute  in  Bnglaad; 
see  also,  as  to  its  operation,  Ashworth  p.  Outram,  6  Gh.  D.,  923. 
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cannot  tUspose,  and  with  regard  to  which  it  follows  that  she  can- 
not om^ract.  Beyond  this  it  is  laid  down  very  generally  in 
many  places  that  for  necessaries  in  support  of  the  family,  includ- 
ing herself,  she  may  bind  her  husband  by  her  contracts,  as  a  man's 
dare  eyen  has  power  to  do  according  to  Menu.  The  case 
nsnally  put  is  that  of  the  absence  of  the  husband  from  home, 
when  it  is  but  reasonable  that,  while  it  continues,  an  authority 
should  subsist  somewhere  to  provide  for  his  family.  It  is  in 
the  absence  of  his  master  that  Menu  confers  this  right  upon  the 
sbiTe.  But  absence  in  these  texts  is  construed  to  be  illustrative 
onlj,  and  accordingly,  Catyayana  extends  it  to  disability  in  the 
hnshand  to  act  arising  from  whatever  cause,  as  for  instance,  from 
incurable  disease ;  including,  among  necessaries  for  which  pro- 
Tision  may  be  made  at  his  expense  by  others,  the  nuptials  of  his 
daughter,  or  disbursements  for  funeral-rites.  And  all  this  (he 
sajs)  may  be  done  by  his  servant,  his  wife,  his  mother,  his  pupil 
or  his  son,  toiihout  his  assent,  though  in  another  text  he  supposes 
his  assent  to  have  been  given,  unnecessarily,  as  the  law  woold 
imply  it ;  but  such  implication  may  be  rebutted  by  proof  of  his 
haying  withheld  it  or  otherwise ;  in  which  case,  there  could  be 
no  recovery  against  him,  though  it  should  appear  that  he  had 
left  his  family  destitute.  In  certain  trades,  in  which  the  wife 
is  understood  to  have  special  concern,  she  has  a  greater  latitude ; 
and,  universally  in  proportion  as  the  management  of  the  family 
is  confided  to  her,  he  is  bound  by  her  contracts  **  (a).  It  has  been 
held  that,  where  a  Hindu  wife  makes  a  contract  under  such 
dieumstances  as  not  to  make  her  husband  liable,  she  does  render 
herself  liable,  but  only  to  the  extent  of  any  stridhan  she  may 
have  (J).] 

12.    A  person  is  said  to  be   of  sound   mind  for 
WhatiBaeound     ^^^  purposo  of  making  a  contract  if, 
Sofc^ffi:    at   the  time  when  he  makes    it,   he 
"*»•  is  capable  of  understanding  it  and 

of  forming  a  rational  judgment  as  to  its  effect  upon 
liis  interests. 

(a)  Stnmge's  Hindu  Law,  4th  ed.,  276. 

lb)  Nathubhai  Bhailal  v.  Jayher  Baiji,  I.  U  B.,  1  Bom.,  121. 
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A  person  who  is  usually  of  unsound  mind,  but 
occasionally  of  sound  mind,  may  make  a  contract 
when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occa- 
sionally of  unsound  mind,  may  not  make  a  contract 
when  he  is  of  unsound  mind. 

Illustrations, 

(a.)  A  patient  in  a  lunatic  asjlum,  who  is  at  intervals  of  sound 
mind,  may  contract  during  those  intervals. 

(6.)  A  sane  man,  who  is  delirious  from  fever,  or  who  is  so  drunk 
that  he  cannot  understand  the  terms  of  a  contract,  or  form  a  rational 
judgment  as  to  its  effect  on  his  interests,  cannot  contract  whilst  such 
delirium  or  drunkenness  lasts. 

[The  expression  '<  forming  a  rational  jadgment  as  to  its  effect 
upon  his  interests  ^'  implies  that  there  must,  in  order  to  constitute 
soundness  of  mind^  be  something  more  than  a  bare  understanding 
of  the  terms  of  the  contract ;  there  must  be  a  capacity  to  realize 
its  effects  upon  the  contracting  party  and  to  form  a  rational 
judgment  about  the  effect  so  realized. 

According  to  English  law  a  contract  made  with  a  lunatic  by  a 
person  unaware  of  his  lunacy,  will  not  be  cancelled  if  it  has  been 
executed  so  that  the  parties  cannot  be  restored  to  their  original 
position  (a).  And  the  ordinary  form  of  plea  raising  the  defence 
of  insanity  is  that  ^'  at  the  time  when  the  defendant  made  the 
aileged  promise  he  was  of  unsound  mind  and  thereby  incapable 
of  understanding  it,  as  the  plaintiff  then  well  knew  "  (b). 

On  this  principle  it  has  been  held  (<j)  that  "  dealings  by  way  of 
sale  and  purchase  with  a  person  apparently  sane,  but  found  to  be 
insane,  would  not  be  set  aside  as  against  those  who  had  dealt 
with  him  on  the  faith  of  his  being  a  person  of  sound  understand- 
ing." A  Court  of  Equity,  however^  though  it  will  sot  cancel  a 
contract  made  by  a  lunatic,  if  the  dther  party  had  no  notice,  will 
not  grant  specific  performance  of  it  (d).     Under  the  present  Act 

(a)  Molton  v.  Oamronx,  2  Ex.,  487. 
(&)  Bullen  6c  Leake,  606. 
Co)  ElUot  V.  Ince,  26  L.  J.,  Gh.,  821. 
CO)  Hall  c  Wanen,  9  Yes.  Jim.,  606. 
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these  distinctions  are  disregarded^  and  the  only  poiiit  to  te  looked 
to  will  be  the  mental  condition  of  the  contracting  party  at  the 
time  when  the  contract  was  entered  into.  In  the  case  of 
incapMify  being  established,  the  contract  will  be  void,  and  any 
one  who  has  received  money  or  other  consideration  nnder  it, 
▼ill  be  boand  under  Section  65  to  restore  it  or  to  make 
compensation. 

There  is  a  presumption,  im  the  first  instan<ie,  in  favor  of 
stDity;  bat  general  Innacy  being  established,  the  onus 
4ie8  on  the  party  alleging  a  Incid  interval,  to  prove,  not 
merely  a  cessation  of  violent  symptoms,  but  a  restoration 
of  mind  sufficient  to  enable  the  party  to  judge  correc^y  of 
his  act  (a).  When  a  party  without  authority,  but  bond  fide, 
Msumes  the  management  of  the  property  of  one  mentally  in- 
competent, the  Court  of  Chancery  will  not,  on  his  recovery,  restore 
to  him  his  property  without  making  an  equitable  provision  for 
expenses  and  liabilities  (b). 

This  section  is  so  framed  as  to  include  contracts  by  persons 
m  a  state  of  drunkenness ;  and  Illustration  (6)  shows  that  this 
is  the  intention,  8nch  contracts  would,  accordingly,  be  wholly 
void.  This  is  a  departure  from  English  law,  under  which,  in  « 
recent  case,  it  w«s  decided  that  a  contract  of  «  man,  too  drunk 
to  know  what  he  is  about,  is  voidable  only,  and  not  void,  and 
therefore  ci^M^le  of  ratification  by  him  when  he  is  sober  (o).  In- 
deed mere  dninkenncss  of  the  contracting  party  is  not  generally 
-t  groand  on  which  the  English  Courts  will  set  aside  a  contract. 
"A  Court  of  Equity,"  said  Sir  W,  Grant  (d),  "ought  not  to  assist 
t  penon  to  get  rid  of  any  i^eement  or  deed  merely  on  the 
ground  of  his  having  been  intoxicated  at  the  time,"  provided 
that  no  unfair  juivantage  was  taken  of  him,  and  that  there  was  no 
contrivance  to  lead  him  into  drink,  in  which  case  he  would  be  « 
proper  object  for  relief. 

The  case  of  necessaries  supplied  to  a  lunatic  or  drunken  per- 
son, or  those  whom  such  person  is  bound  to  support,  is  provided 
for  m  Section  68. 

(fl)  Hall  V,  Warren,  9  Vea ,  611. 
(ft)  Selby  V.  Jackson,  6  Beav.,  192. 
(t?)  Matthews  v.  Baxter,  L.  B.,  S  Ex.,  132. 
(d)  Cooke  V.  Olayworth,  18  Yes.,  12. 
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The  views  adopted  by  the  English  law  with  regard  to  insanitj 
and  its  effects  upon  contract  have  made  it  unnecessary  to  define 
with  precision  the  sanity  which  is  requisite  to  a  capacity  for 
contracting.  As  to  wills,  however,  there  are  numerous  cases  in 
which  the  question  has  been  discussed,  and  the  principles  ap- 
proved in  one  of  the  most  recent  seem  to  have  been  adopted  by 
the  framers  of  this  section.  The  conclusion  arrived  at  in  Banks 
V.  GoodftUow  (a)  seems  to  be  that  an  insane  man  may  make  a 
valid  will  provided  the  act  is  not  influenced  by  the  disordered 
feelings  or  derangement  of  intellect  which  have  been  caused  by 
his  disease.  In  the  course  of  an  elaborate  judgment,  Cockbnm, 
O.  J.,  said  :  ''  It  is  essential  to  the  exercise  of  such  a  power  that 
a  testator  shall  understand  the  nature  of  the  act  and  its  effects, 
shall  understand  the  extent  of  the  property  of  which  he  is  dispos- 
ing, shall  be  able  to  comprehend  and  appreciate  the  claims  to 
which  he  ought  to  give  effect,  and,  with  a  view  to  the  latter 
object,  that  no  disorder  of  the  mind  shall  poison  his  affections,  per- 
vert his  sense  of  right,  or  prevent  the  exercise  of  his  natural 
faculties — that  no  insane  delusion  shall  influence  his  will  in  dis- 
posing of  his  property  and  bring  about  a  disposal  of  it,  which,  if 
the  mind  had  been  sound,  would  not  have  been  made.  Here  then 
we  have  the  measure  of  the  degree  of  mental  power  which  should 
be  insisted  on.  If  the  human  instincts  and  affections  or  the  moral 
sense  become  perverted  by  mental  disease :  if  insane  suspicion 
or  aversion  take  the  place  of  natural  affection ;  if  reason  and 
judgment  are  lost,  and  the  mind  becomes  a  prey  to  insane  delu- 
sions calculated  to  interfere  with  and  disturb  its  functions  and  to 
lead  to  a  testamentary  disposition  due  only  to  their  baneful 
influence — in  such  a  case  it  is  obvious  that  the  condition  of  the 
testamentary  power  fails,  and  that  a  will  made  under  Buch  cir- 
cumstances ought  not  to  stand." 

Though  the  importance  of  sanity  is  more  conspicuous  in  some 
departments  of  law  than  in  others,  it  would  seem  rational  that 
a  uniform  principle  should  guide  in  all  cases.  This,  however, 
has  not  been  so  in  English  law,  for  the  test  of  sanity  adopted  in 
criminal  cases  makes  no  place  for  the  considerations  which  govern 
the  Courts  in  dealing  with  testamentary  dispositions. 

(a)  L.  B.,  5  Q.  B.,  549. 
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The  rale  of  English  law  which  is  followed  in  the  Penal  Code 
(Section  84)  makes  the  test  of  a  man's  responsibility  his 
capacity  to  know  the  nature  of  the  act  which  he  is  doing,  or 
that  he  is  doing  what  is  either  wrong  or  contrary  to  law. 
Strictly,  therefore,  a  man  may  be  punished  for  an  act  which 
he  has  done  under  the  uncontrollable  impulse  of  a  diseased 
mind,  that  state  not  being  incompatible  with  the  existence  of 
knowledge  that  the  act  is  wrong.  The  Prussian  Penal  Code 
hiysdown  a  proposition  which  would  be  equally  applicable  to 
ci?il  and  criminal  law  :  "  An  act  is  not  punishable  when  the 
person  at  the  time  of  doing  it  was  in  a  state  of  unconsciousness 
or  of  disease  of  mind  by  which  a  free  determination  of  the  will 
was  excluded."] 

13.    Two  or  more  persons  are  said  to  consent 
"CoDBenfde.     wheu  tlioy  agree  upon  the  same  thing 
^°^  in  the  same  sense. 

[To  determine  what  are  the  essentials  of  consent,  is  equivalent 
to  determining  what  kinds  of  error  or  misunderstanding  are 
incompatible  with  its  existence.  Persons  may,  notwithstanding 
that  one  or  both  of  th«ni  labour  under  some  mistake,  yet  consent ; 
bat  error  in  certain  matters  absolutely  excludes  the  possibility 
of  consent  Of  such  kind  is  error  in  respect  of  person :  thus, 
where  A  ordered  goods  of  B,  with  whom  he  had  been  in  the 
habit  of  dealing,  and  C,  who  had  bought  B's  good-will,  supplied 
the  goods  without  giving  notice  of  the  change,  it  was  held 
that  there  was  no  contract  between  A  and  C,  inasmuch  as  A 
had  never  intended  to  deal  with  him ;  there  was  entire  absence 
of  consent  (a).  So  again,  if  a  person  sells  goods  to  A  B, 
or  has  been  led  to  believe  that  he  has  so  sold  them,  and 
delivers  them,  as  he  supposes,  to  A  B,  and  the  person  who 
has  led  him  into  that  belief  receives  and  carries  off  the  goods, 
there  has  been  no  consent,  and  therefore  no  selling  to  the 
person  who  has  fraudulently  represented  himself  as  servant  or 
agent  of  A  B ;  the  consequence  of  which  is  that  he  cannot 
confer  a  good  title  on  any  one  else,  the  property  never  being 
Tested  in  him   (b).     Cases  of  this  sort  illustrate  the  difference 

(a)  Boulton  v,  Jones,  27  L.  J.,  Ex.,  117. 
ib)  Lindsay  t.  Gundy,  2  Q.  B.  D.,  96. 
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bdtweent  ervor  which  excludes  consent  and  other  error,  fbr  where 
the  errOT  is  not  of  this  essential  character,  the  property  does 
pass  to  the  purchaser,  and  the  purchaser  can  confer  a  good  title 
oa  a  third  party.  Error,  again,  in  respect  of  the  thing  which  is 
the  object-matter  of  the  agreement,  exclndes  the  possibility  of 
consent.  The  parties  mast  agree  not  merely  in  the  same  words 
but  '<  in  the  same  sense:  "  accordingly,  where  it  appears  that, 
though  the  same  language  is  employed,  each  party  wa«  in  fact 
agreeing  to  a  different  thing,  there  is  no  assent.  Thus,  where 
defendant  contracted  for  ''  125  bales  of  Surat  cotton  to  arriye 
ex  Peerless  from  Bombay,"  and  he  pleaded,  on  being  sued  for 
npn-acceptaace,  that  the  cotton  which  he  contracted  to  buy  was 
on  another  ship  Peerless  which  sailed  from  Bombay  in  October, 
and  that  the  cotton  which  the  plaintiff  sued  him  fpr  not  accept- 
ing was  on  a  ship  Peerless  which  sailed  in  December :  it  was 
held  that  there  was  no  consensus  ad  idem  :  each  party  meant 
something  different  by  the  Peerless ;  though  there  was  verbal 
identity,  they  did  not "  agree  in  the  same  sense  **  (a).  Similarly, 
where,  in  a  sale  of  '^  10  tons  of  sound  merchantable  hemp,**  the 
seller  meant  to  sell  Saint  Petershurgh  hemp,  and  the  buyer  to 
buy  Riga  hemp,  a  superior  article ;  the  broker  made  a  mistake 
in  describing  the  hemp  to  the  buyer ;  there  was  held'  to  be  no 
contract,  the  assent  of  the  parties  not  having  really  existed  as  to 
the  same  object-matter  of  sale  (6). 

In  Smidt  y.  Tiden  {c)  the  parties  had  contracted  through  a 
broker,  who  executed  a  different  charter-party  with  each,  the  bill 
of  lading  being  equally  applicable  to  either  charter-party,  it  was 
held  that  there  had  been  no  contract  ad  idem,  and  that  conse- 
quently no  action  could  be  brought  on  the  bill  of  lading. 

On  the  other  hand,  if  the  parties  are  agreed  as  to  the  thing, 
a  mistake  in  the  name  is  immaterial.  In  an  insurance-case  in 
which  the  policy  had  designated  the  ship  on  which  the  goods 
were  carried  by  a  wrong  name,  the  jury  found  that  neither 
party  cared  what  the  name  of  the  ship  was,  as  they  meant  to 
insure  the  goods  by  the  ship  on  which  they  were  really  shipped. 

(fl)  Raffles  V,  Wichelhaus,  33  L.  J.,  Ex.,  160. 
(J)  Thornton  c.  Kempetor,  6  Taunt,  786. 
(r)  L.  E.,  9  Q.  B.,  446. 
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The  contrftot  waa  nccoisdiiigly  held  good  notwithstanding  the 
mistake  (a). 

It  must  be  remembered,  however,  that  where  a  person  has  ex^ 
pressed  a  meaning,  he  is  generally  precladed  from  showing  that 
he  intended  something  different  from  that  which  he  expressed. 
Where  the  terms  of  a  contract,  grant  or  other  disposition  of 
property  have  been  reduced  to  writing,  Section  91  of  the  Indian 
Eridenoe  Act  prohibits  proof  of  them  in  any  other  manner 
thao  by  the  document  itself;  and  Section  92  excludes  oral 
eridenoe  offered  in  contradiction  or  variance  of  it:  and  even 
where  there  has  been  no  written  agreement,  a  person,  who  has 
by  his  declaration,  act  or  omission  caused  another  person  to 
belieye  something  and  to  act  upon  that  belief,  is  estopped  under 
Section  115  of  the  same  Act  from  denying  the  truth  of  the  thing 
80  beh'eved  and  acted  upon.  The  general  rule  is,  that  a  party 
can  claim  to  have  a  contract  interpreted  in  the  sense  in  which 
he  believed  it,  at  the  time  of  making  the  contract,  to  be  under- 
stood by  the  other  party.  If  it  is  impossible  from  the  language 
or  acts  of  the  parties  to  ascertain  this,  the  contract  is  void  for 
uncertainty  under  Section  29.  But  in  order  "to  agree  in  the 
same  sense"  it  is  not  necessary  that  the  minds  of  the  contracting 
parties  should  be  in  accordance  on  every  circumstance  Qollateral 
to  the  contract.  A  man,  for  instance,  may  buy  a  thing,  and  if 
he  gets  what  he  means  to  buy,  he  cannot,  because  the  thing 
bought  proves  unavailing  for  some  purpose  which  he  expected 
it  would  answer,  plead  that  he  did  not  assent  to  the  purchase  (b). 

8o,  again,  if  each  party  is  thinking  of  the  same  parcel  of 
goods,  the  fact  of  their  beliefs  as  to  the  quality  being 
different  does  not  invalidate  their  consent.  In  Smith  v.  Hughes  (c) 
it  was  argued  that  because  the  defendant  intended  to  buy  old 
oats,  and  the  plaintiff  to  sell  new,  there  was  no  consensus  ad  idem, 
and,  therefore,  no  contract.  But  Cockburn,  C.  J.,  said  :  "  This 
argument  proceeds  on  the  fallacy  of  confounding  what  was 
merely  a  motive  operating  on  the  buyer  to  induce  him  to  buy, 

(a)  lonides  v.  Pacifio  Insnranoe  Company,  L.  B.,  7  Q.  B.,  517. 
(ft)  Chanter  v.  Hopkins,  4  M.  &  W.,  399. 

PropofiitionB  as  to  estoppel  by  conduct-— Carr   v.  L.  &  N.  W.  B, 
Co.,  L.  B.,  10  C.  P.,  307. 
(c)  L.  B.,  6  Q.  B.,  597. 
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with  one  of  ihe  essential  conditions  of  the  contract.  Both 
parties  w^re  agreed  as  to  the  sale  and  purchase  of  this  particular 

parcel  of  oats All  that  can  be  said  is,  that  the  two  minds 

were  not  ad  idem&s  to  the  age  of  the  oats  ;  they  certainly  were 
ad  idem  as  to  the  sale  and  purchase  of  them."  If,  in  that  case, 
there  had  been  two  parcels  of  oats,  one  of  new,  the  other  of  old, 
and  nothing  to  indicate  which  of  the  two  was  intended  to  be  sold, 
then,  if  the  plaintiff  had  intended  to  sell  the  new  oats  and  the 
defendant  to  buy  the  old,  there  would  have  been  an  absence  of 
consent.  See  notes  to  Sections  20  and  22,  post^  and  Indian 
Eridence  Act,  Sections  94 — 96.] 

« Freeconsent"         ^^'     Cousent  IS  Said  to  be  free  when 
defined.  jj  jg  ^qj  caused  by — 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen, 

or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,     as     defined    in    section 

eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections 

twenty,  twenty-one  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would 
not  have  been  given  but  for  the  existence  of  such 
coercion,  undue  influence,  fraud,  misrepresentation 
or  mistake. 

[The  fact  that  there  has  been  coercion  or  any  other  of  the 
circumstances  mentioned  in  the  section  does  not  absolutely 
negative  the  presence  of  will.  The  transaction  so  affected, 
though  impeachable,  is  not,  therefore,  necessai'ily  void.  On 
the  other  hand,  there  may  be  such  force  or  fraud  as  to 
exclude  the  notion  of  will  and  to  make  the  transaction 
void,  as  not  being  the  act  of  the  person  to  whom  it  is  imputed. 
For  instance,  where  a  person  is  compelled  by  direct  physical 
force  to  execute  an  instrument,  or  where  his  name  is  forged  to  it, 
no  will  has  been  exercised  by  him,  and  therefore  no  legal  trans- 
action has  arisen.     The  distinction  between  a  transaction  which 
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is  absolutely  null  and  Toid  and  one  ifliich  is  voidable,  is,  that  the 
former  cannot  be  ratified  or  confirmed,  the  latter  may  be  (a). 

"Is the  transaction  void  in  itself?  If  so,  there  can  be  no  con- 
firmation of  such  ;  bat  a  transaction  voidable  only  from  circum- 
stances of  suspicion,  however  strong,  may  undoubtedly  be  con- 
firmed by  a  subsequent  deliberate  act  of  the  party,  who  might 
originally  probably  have  succeeded  in  having  it  declared  void  "  (b). 
An  illegal  contract  is  void ;  a  contract  obtained  by  fraud  is 
Toidable :  nothing  can  validate  the  former,  the  validity  of  the 
latter  depends  upon  the  option  of  the  party  who  has  been 
deceiyed.  The  distinction  is  of  importance  if  the  right  of  the 
deceived  party  to  ratify  comes  into  question.] 

15,  "  Coercion"  is  the  committing,  or  threatening 
«Coercioii''de.  to  Commit,  any  act  forbidden  by  the 
^^  Indian  Penal  Code,  or   the  unlawful 

detaining,  or  threatening  to  detain,  any  property,  to 
the  prejudice  of  any  person  whatever,  with  the 
intention  of  causing  any  person  to  enter  into  an 
agreement. 

Explanation.  —  It  is  immaterial  whether  the 
Indian  Penal  Code  is  or  is  not  in  force  in  the  place 
where  the  coercion  is  employed. 

lllustraHon. 

A,  on  board  an  English  ship  on  the  high  seas,  causes  B  to  enter  into 
an  agreement  by  an  act  amounting  to  criminal  intimidation  ander  the 
Indian  Penal  Code. 

A  afterwards  sues  B  for  breach  of  contract  at  Calcutta. 

A  has  employed  coercion,  although  bis  act  is  not  an  offence  by  the 
law  of  England,  and  although  Section  506  of  the  Indian  Penal  Code 
was  not  in  force  at  the  time  when  or  place  where  the  act  was  done. 

[Sections  15  and  16  refer  to  two  classes  of  actions  which 
interfere  with  freedom  of  assent, — the  one  of  an  avowedly  violent 
character,  the  other  more  subtle  and  intangible^  but  none  the  less 
effective. 

(a)  Foster  v.  MackiniLon,  L  B.,  4  C.  P.,  704. 

(>)  DeMontmorency  v,  Devereuz,  7  CI.  &  Fin.,  188,  ^^r  Ld.  Chancellor 
at  p.  230 ;  Chesterfield  v.  Janssen,  1  W.  &  T.  L.  C,  692. 
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The  two  sections  are  intended  to  comprise  erery  case  in  ^bioh 
an  unfair  advantage  is  taken  hj  one  party  to  a  contract,  so  as  to 
prevent  the  other  from  being  a  perfectly  free  agent ;  and  there 
are  many  cases  which  might  with  equal  propriety  be  regarded  as 
falling  under  one  section  or  the  other. 

Coercion,  as  defined  in  this  section,  corresponds  for  the  most 
part  with  the  *'  daress  "  known  to  English  law  ;  but  the  definition 
lacks  aeveral  of  the  limitations  recognized  in  that  and  other 
systems.  Under  the  present  section,  any  act,  or  the  threat  of  any 
act,  forbidden  by  the  Penal  Code,  whether  affecting  goods  or  person, 
may  constitute  coercion ;  and  the  wrongful  detainer  of  property, 
the  only  civil  wrong,  probably,  which  is  not  also  an  offence  under 
the  Code,  is  expressly  mentioned  as  one  form  of  coercion.  In  the 
Roman  and  English  systems  fear  is  not  regarded  as  a  ground  for 
avoiding  a  contract,  unless  it  be  the  present  well-grounded  fear 
t)f  a  man  of  ordinary  firmness.  It  is  therefore  considered  that 
the  menace  must  be  directed  against  the  life  or  liberty  of  a  man 
or  of  his  family,  and  not  merely  against  his  goods. 

''The  fear  that  goods  may  be  taken  or  injured  does  not  deprive 
any  one  of  his  free  agency  who  possesses  that  ordinary  degree 
of  firmness  which  the  law  requires  all  to  exert"  (a).  A  person  is 
"not  accordingly,  under  English  law,  entitled  to  avoid  a  contract  on 
the  ground  of  mere  duress  of  goods ;  but  money  extorted  by 
such  means  can  be  recovered  back,  such  extortion  rendering  it 
inequitable  that  the  defendant  should  retain  the  money,  as  he 
might  under  Section  72.  The  distinction  does  not  seem  to  be 
maintained  in  the  Act 

The  act  charged  as  coercion  must  be  unlawfuL  ''  If  a  man 
be  imprisoned  by  order  of  law,  the  plaintiff  may  take  a  feoffmeut 
of  him  or  a  bond  for  his  satisfaction  and  for  the  deliverance  of 
the  defendant"  (b).  However,  imprisonment  in  a  country  where 
there  is  no  settled  system  of  law  or  procedure,  and  where  thd 
Judge  is  invested  with  arbitrary  powers,  is  a  very  different  thing 
from  imprisonment  in  a  country  where  the  length  and  severity 
of  it  are  defined  by  law  and  cannot  be  exceeded,  and  may  amount 
to  duress  so  as  to  entitle  the  person,   who  has,  while   suffering 

(a)  Skeate  v.  Beale,  11  A  &  K,  983. 
(»)  2  Inst,  482. 
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H,  bMB  mdoeed  to  enter  into  a  co9jtraQt,  to  repudiate  /suo^^ 
^ntract  («). 

While  Id  this  Act  the  notion  of  coercion  is  purposely  extended, 
there  is  nothing  to  limit  it  to  such  aeta  or  threats  as  might  be 
fiopposed  to  exercise  a  constraining  force  npon  a  man  of  ordinary 
ftrmness.  Of  conrse,  however,  Uie  circamstanee  that  the  threats 
employed  were  not  of  snch  character  would  be  ground  for 
inferring  thai  the  person's  consent  was  not  really  caused  by 
them. 

Again,  under  this  section,  the  force  or  threats  may  be  directed 
against  any  one  whatever;  whereas,  according  to  the  Romam 
and  English  systems,  force  or  threats  directed  against  a  stranger 
to  the  contract  are  not  ground  for  avoiding  it  (b).  Threats  against 
the  tranquillity  or  honor  of  a  man's  family  form  the  only  exception. 
Thus,  the  decision  in  Williams  v.  Bay  ley  (c)  is  partly  put  upon  the 
ground  that  the  father's  consent  was  wrung  out  of  him  by  tl^eats 
to  prosecute  his  son  for  forgery.  Further^  under  this  section,  the 
force  or  threats  jnay,  it  wo^ld  seem,  proceed  from  any  person ; 
whereas  the  duress  of  English  law  can  only  proceed  from  the 
person  obtaining  the  contract  or  his  agent,  or  some  one  acting 
with  his  knowledge  and  assent.  In  this  respect  the  Act  follow^ 
the  role  of  Roman  law,  according  to  which  it  is  indifferent  who 
anses  the  fear  and  against  whom  the  threat  is  used.  To  thie 
rule,  however,  one  exception  appears  to  have  been  admitted.  The 
excepted  case  is  that  of  a  person  falling  into  the  hands  of  thieves 
and  offering  to  a  passer-by  a  reward  in  order  to  induce  him  to 
attempt  a  rescue.  A  promise  given  under  such  circumstances^ 
though  obtained  by  force  or  threats,  was  still  held  to  be  valid.] 

"Undue  influ-  ^^'  Undue  influence  is  said  to  be 
eaoe** defined.        employed  in  the  following  cases: — 

(1.)  When  a  person  in  whom  confidence  is  re- 
posed by  another,  or  who  holds  a  real  or  apparent 
authority  over  that  otlier,  makes  use  of  such  confi- 

(«)  Moung  Slioay  Att «.  Ko  Byaw,  L.  B.,  3  I.  A.,  61 ;  I.  L.  B.»  1  GaL# 
680;  Marriofat  v,  Hampton,  2  Smiiih's  L.  0.,  413. 
ih)  Smith  p.  Monteith,  13  M.  &  W.,  i27, 
WL.B.,lH.Ii.,  200. 
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dence  or  authority  for  the  purpose  of  obtaining  an 
advantage  over  that  other,  which,  but  for  such 
confidence  or  authority,  he  could  not  have  obtained: 
(2.)  When  a  person  whose  mind  is  enfeebled 
by  old  age,  illness,  or  mental  or  bodily  distress,  is 
so  treated  as  to  make  him  consent  to  that,  to  which, 
but  for  such  treatment,  he  would  not  have  con- 
sented, although  such  treatment  may  not  amount 
to  coercion. 

[This  section  was  mucli  discussed  in  Conncil  at  the  pass- 
ing of  the  Act.  The  Lientenant-GoTeraor  of  Bengal  con- 
sidered that  it  did  not  go  far  enough  in  making  provision 
for  the  case  of  contracts  entered  into  by  persons  whose 
social  inferiority,  ignorance  or  inexperience  were  likely  to  be 
taken  advantage  of  by  those  with  whom  they  dealt,  for  the 
purpose  of  driving  a  hard  bargain  ;  and  he  proposed  as  an 
additional  illustration  to  the  section  the  case  of  a  rich  and 
powerful  zemindar  who  induces  poor  and  ignorant  lyots, 
holding  under  him,  to  engage  to  grow  certain  produce  for  a  term 
of  years  on  conditions  to  which  an  independent  ryot  would  not 
have  consented.  It  was  urged  on  the  other  hand,  that  it  wonld 
be  dangerous  to  entrust  the  Courts  with  the  power  of  setting 
aside  any  bargain  which  they  considered  oppressive,  and  that 
ample  relief  was  afforded  by  the  section.  The  illustration 
proposed  by  the  Lieutenant-Governor  was  ultimately  abandoned, 
and  the  Council  at  the  same  time  determined  to  omit  the  other 
illustrations  which  had  been  annexed  to  the  section.  The 
illustrations  show^  nevertheless,  the  sort  of  cases  with  which 
the  section  is  meant  to  deal,  and  may  still  be  useful  in  explaining, 
though  not  authoritatively,  the  nature  of  that  undue  influence 
which  renders  a  contract  voidable. 

IllustraHons. 

(1.)  "  A,  a  young  woman  who  has  resided  during  her  minority  in 
the  family  of  B,  her  guiirdiati,  continues  to  reside  with  him  after  attain- 
ing majority,  and  is  induced,  by  means  of  his  influence,  to  enter  into 
a  contract  with  him  which  is  disadvantageous  to  herselt  B  employs 
undue  influence. 
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(2.)  A,  haviag  adTanced  monej  to  hia  son«  B,  during  his  minoritj, 
opoQ  B*fl  coming  of  age,  obtains,  by  parental  influence,  a  bond  from 
fi  for  a  greater  amount  than  the  sum  due  upon  the  adrance.  A 
OBpbji  undue  imfluence. 

(8.)  A  is  induced,  by  Ks  influence  over  him  as  his  legal  adviser, 
ta  convey  an  estate  to  B  for  his  benefit.    B  employs  undue  influence. 

(4.)  A,  a  man  enfeebled  by  disease  or  age,  is  induced  by  B's  infla- 
eoce  over  him  as  his  medical  attendant,  to  agree  to  pay  B  an  unreason- 
able sum  for  his  professional  assistance  during  the  rest  of  A*8  life. 
B  employs  undue  influence." 

The  inflaences  referred  to  in  this  section  are  of  a  moral,  as 
opposed  to  a  physical  character^  such  as  those  dealt  with  in 
Section  15  as '  coercion.'  The  first  class  consist  of  cases  where 
the  relationship  between  the  parties  is  so  used  as  to  obtain  an 
adyantage  for  one  of  them,  which  he  would  not  otherwise  have 
eojoyed.  The  second  is  where  the  enfeebled  condition,  mental 
or  bodily,  of  one  of  the  parties  is  made  to  serve  a  Iflce  purpose. 
In  the  first  class  come  transactions  between  attorney  and  client, 
doctor  and  patient,  guardians  and  wards,  trastees  and  cestuis  que 
tnut,  spiritaal  advisers  and  those  whom  they  advise  ;  wherever, 
in  fact,  a  real  or  apparent  authority  is  calculated  to  give 
one  party  to  the  transaction  the  means  of  dictating  terms,  and 
to  rob  the  other  party  of  perfect  freedom  of  wiU.  As  to  all 
BQch  cases  the  law  presumes  fraud  in  any  transaction,  and 
throws  on  the  person  in  whom  confidence  is  placed  the  burthen 
of  showing  that  he  acted  bond  fide  (a). 

When  an  attorney  enters  into  a  contract  with  a  client  in 
respect  of  the  subject  of  litigation,  undue  influence  is  presumed 
to  have  been  exercised,  and  the  purchaser  is  bound  to  show  that 
all  the  terms  of  the  contract  are  fair,  equitable,  and  reason- 
able (6). 

The  question  as  to  what  induences  are  legitimate  in  the  case 
of  a  testator  was  discussed  by  Lord  Penzance  in  Hall  v.  Hcdl  (c), 
and  his  observations  illustrate  the  principles  applicable  to 
contracts: 

''  Importunity  or  threats,  such  as  the  testator  has  not  the 


(a)  Indian  Evidence  Act,  Sec.  111. 

(b)  R.  i.Pnshongf'.MuniaHalwani,lB»L.^|,i»G.,95. 
(0  L.  B.,  1  P.  &  y*,  481.  / 
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ooantge  to  resist^-^moral  conimftad  asserted  and  jidded  to  for 
the  sakd  of  peace  and  quiet,  or  of  efscaping  from  distress  of 
tnind  or  social  discotnfort, — these,  if  carried  to  a  degree  in  which 
the  free  play  of  the  testator's  judgment,  discretion  or  Wishes  id 
orerbome,  will  constitnte  midue  influence,  thongh  no  force  is  either 
used  or  threatened.  In  a  word,  a  testator  may  be  led  bat  not 
driven ;  and  his  will  must  be  the  offspring  of  his  own  Tolitton, 
and  not  the  record  of  some  one  else's." 

In  Lyon  y.  Home  (a),  the  plaintiff  Was  a  widow  of  adyanced 
years  and  of  a  visionary  temperament.  The  defendant,  who 
represented  himself  as  a  spiritual  medium  between  the  living 
and  the  dead^  induced  her  to  believe  it  to  be  her  late  husband's 
wish  that  the  defendant  should  be  treated  as  their  adopted  son. 
By  this  and  similar  representations  the  defendant  induced  the 
plaintiff  to  execute  deeds  transferring  large  sums  to  him.  llie 
object  of  the  suit  was  to  set  these  aside :  Giffard,  F.  (7<y  held, 
that  ''  beyond  all  doubt  there  is  plain  law  and  plain  sense  to 
forbid  and  prevent  the  retention  of  acquisitions  such  as  these 
by  any  *  medium,'  whether  with  or  without  *  a  strange  gift : ' 
and  that  this  should  be  so  is  of  public  concern  and,  to  use  the 
words  of  Lord  Hardwicke,  *  of  the  highest  public  utility.'  ** 

A  good  instance  of  '  undue  influence '  operating  by  means  of 
the  mental  distress  of  one  of  the  contracting  parties,  is  given  in 
Williams  v.  Bayley  (6),  a  case  which  was  much  discussed  in  the 
House  of  Lords.  In  that  case  a  son  had  forged  his  father's 
name,  and  deposited  the  forged  documents  with  certain  bankers  ; 
the  bankers,  on  discovery  of  the  forgery^  had  put  '  pressure '  on 
the  father,  without,  however,  distinctly  threatening  a  prosecution, 
and  had  thus  induced  him  to  give  a  security  for  the  son's  debt. 
The  security  was  declared  invalid  in  the  House  of  Lords,  Lord 
Westbury  observing  as  follows  : — 

^'The  qaestion,  therefore,  my  Lords,  is,  whether  a  father 
appealed  to  under  such  circumstances,  to  take  upon  himself  an 
amount  of  civil  liubility,  with  the  knowledge  that,  unless  he 
does  so,  his  son  will  be  exposed  to  a  criminal  prosecution,  with 
the  certainty  of  conviction,  can  be  regarded  as  a  free  and  volun- 
tary agent  ?     I  have  no  hesitation  in  saying  that  no  man  is  safe^ 

■    ■—*-■--  -         -  ■    -^ 

•■  *  d  « 

(a)  L.  B.,  6  £q.,  655.  (Jb)  L.  B.r  1  H.  L.,  390,  at  p.  £18. 
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or  ought  to  be  aoi^f  who  takes  a  security  for  the  debt  of  a  feloik^ 
from  the  father  of  the  felon,  nnder  such  circumstances.  A  con- 
tract to  give  security  for  the  debt  of  another,  which  is  a  contract 
without  consideration,  is,  above  all  things,  a  contract  that  should 
b«  based  upon  the  free  and  voluntary  agency  of  the  individual 
who  enters  into  it.  But  it  is  clear  that  the  power  of  considering 
whether  he  ought  to  do  it  or  not,  whether  it  is  prudent  to  do  it 
or  not,  is  altogether  taken  away  from  a  father  who  is  brought 
iDto  the  situation  of  either  refusing,  and  leaving  his  son  in  that 
penlous  condition,  or  of  taking  on  himself  the  amount  of  that 
cinl  obligation.  I  have,  therefore,  my  Lords,  in  that  view  of 
the  case,  no  difficulty  in  saying  that,  as  far  as  my  opinion  is 
coDcemed,  the  security  given  for  the  debt  of  the  son  by  the 
fkhor  under  such  circumstances,  was  not  the  security  of  a  man 
who  acted  with  that  freedom  and  power  of  deliberation  that 
most  undoubtedly,  be  considered  as  necessary  to  validate  a  trans- 
action of  such  a  description."] 

17,    "Fraud"   means  and  includes  any  of  the 

-Frand"  de-     following  acts  Committed  by  a  party 

^'^  to  a  contract,  or  with  his  connivance, 

or  by  his  agent,  with  intent  to  deceive  another  party 

thereto  or  his  agent,  or  to  induce  him  to  enter  into 

tbe  contract  (1) : — 

(1.)— The  suggestion,  as  a  fact,  of  that   which  is 

not  true,   by  one  who  does  not  believe  it  to 

be  true  (2) ; 

(2.) — The  active  concealment  of  a  fact  by  one 

having  knowledge  or  belief  of  the  fact  (3); 
(3.) — A  promise  made  without  any   intention  of 

performing  it  (4); 
(4.) — Any  other  act  fitted  to  deceive  (5) ; 
(5.) — Any  such  act  or  omission  as  the  law   speci- 
ally declares  to  be  fraudulent  (6). 
Exphmation. — Mere  silence  as  to  facts  likely  to 
affect  the   willingness  of  a  person  to  enter  into  a 
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contract  is  not  fraud,  unless  the  circumstances  of 
the  case  are  such  that,  regard  being  had  to  them, 
it  is  the  duty  of  the  person  keeping  silence  to 
speak,  or  unless  his  silence  is,  in  itself,  equivalent  to 
speech  (7). 

Illustrations, 

(a.)  A  sells,  bj  auction,  to  B,  a  hone  which  A  knows  to  be  unsonnd. 
A  sajs  nothing  to  B  about  the  horse's  unsoundness.  This  is  not 
fraud  in  A. 

(bJ)  B  is  A*s  daughter  and  has  just  come  of  age.  Here,  the 
relation  between  the  parties  would  make  it  A*s  dutj  to  tell  B  if  ^ 
horse  is  unsound. 

(c.)  B  says  to  A,  ^  If  you  do  not  deny  it,  I  shall  assume  that  the 
horse  is  sound ;  **  A  says  nothing.  Here,  A*s  silence  is  equivalent  to 
speech. 

(d,)  A  and  B,  being  traders,  enter  upon  a  contract  A  has  prirata 
information  of  a  change  in  prices  which  would  atfect  B*8  willingness 
to  proceed  with  the  contract.    A  is  not  bound  to  inform  B. 

[  ( 1 )  Upon  this  section  it  is  first  to  be  observed  that  any 
of  the  specified  acts,  done  either  with  intent  to  deceive  another, 
or  to  induce  him  to  enter  into  a  contract,  amounts  to  fraad.  In 
England  both  these  conditions  are  nominally  requisite,  if  any 
of  such  acts  is  set  up  by  way  of  defence  to  an  action  at  Com- 
mon law,  or  as  ground  for  setting  aside  an  agreement  in  a  Court 
of  Equity.  In  no  case,  as  it  seems,  can  intent  to  deceive  be 
dispensed  with,  except  where  the  matter  is  used  as  a  defence 
to  a  suit  for  specific  performance,  or  where  there  is  such 
relation  between  the  parties  as  is  referred  to  in  the  last 
section.  The  Common  law,  however,  frequently  implies  intent 
to  deceive,  where  such  intent  cannot  be  proved  and  is  even 
negatived  in  fact.  Thus,  where  a  man  makes  a  statement  which 
he  knows  to  be  false,  although  he  makes  it  withoat  any 
fraudulent  motive,  it  is  said  that  the  law  imputes  to  him  a 
fraudulent  intention.  In  Foster  v.  Charles  (a)  the  defendant  had 
accepted  a  bill  of  exchange  in  the  name  of  the  drawee  pnrport- 


(a)  6  Bing.,  396. 
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kg  to  do  80  by  proctiratton,  knowing  that  in  fact  he  had  no  such 
authority,  thongh  he  belieyed  that  the  drawee  would  ratify  his  act. 
The  acceptance  was,  however,  repudiated.  Although  the  jury 
legatired  a  fraudulent  intention  in  fact,  the  Court  held  that  the 
defendant  had  committed  a  fraud  in  law  by  making  a  representa- 
tion which  he  knew  to  be  untrue,  and  which  he  intended  others 
to  act  upon. 

The  wording  of  this  section  dispenses  with  the  necessity  of  an 
intention  to  deceive,  provided  the  act  be  committed  with  an 
intent  to  induce  the  other  party  to  enter  into  the  contract,  and  thus 
is  in  accordance  with  the  law  as  laid  down  in  the  case  last  cited. 

Although,  however,  it  is  not  necessary  in  every  case,  in  order 
to  constitute  fraud,  that  the  act  should  have  been  done  with  an 
intention  to  '*  induce  the  other  party  to  enter  into  the  contract," 
it  is  nevertheless  necessary,  in  order  to  render  the  contract  void- 
able on  the  ground  of  fraud,  that  the  contract  should  have  been 
caused  by  it.  See  Explanation  to  Section  19,  and  notes  thereto. 
Fraud,  therefore,  does  not  render  a  contract  voidable,  unless  it  is 
ihown  to  be  material.  There  must  be  ^*  the  assertion  of  a  fact 
on  which  the  person  entering  into  the  contract  relied,  and  in  the 
absence  of  which  it  is  reasonable  to  infer  that  he  would  not  have 
entered  into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of 
which,  it  is  reasonable  to  infer,  would  have  made  him  abstain 
from  the  contract  altogether  "  (a).  If  the  assertion  or  suppression 
is  not  calculated  to  produce  this  effect,  it  will  be  no  ground  for 
aroiding  the  contract,  whatever  may  have  been  the  intention  of 
the  party. 

Lord  Brougham,  in  speaking  of  the  result  of  the  cases,  says-—' 
''It  is  that  general  fraudulent  conduct  signifies  nothing;  that 
general  dishonesty  of  purpose  signifies  nothing ;  that  attempts 
to  o?er*reach  go  for  nothing ;  that  an  intention  and  design  to 
deceive  may  go  for  nothing,  unless  all  this  dishonesty  of  purpose, 
all  this  fraud,  all  this  intention  and  design  can  be  connected  with 
the  particular  transaction,  and  not  only  connected  with  the  parti- 
cular transaction,  but  must  be  made  to  be  the  very  ground  upon 
which  this  transaction  took  place,  and  must  have  given  rise  to 
this  contract "  (b). 

(a)  Pulaford  v.  BichardB,  17  Beav.,  87. 

(b)  Attwood  V.  SmaU,  6  CI.  &  Fin.,  447. 
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In  the  next  place  the  fraudulent  act  must,  in  order  to  vender 
a  contract  voidablei  have  been  committed  by  a  party  to  the  con-* 
tract,  or  with  his  connivance,  or  by  his  agent.  Thus,  where  an 
arrangement  made  between  a  father  and  son  was  impeached  on 
the  ground  of  fraud  practised  by  the  father  and  a  third  person  who 
assisted  in  bringing  about  the  transaction,  it  was  obseryed, ''  the 
same  identical  transaction  may  be  good  as  to  part,  thongji  yoid- 
able  as  to  other  parts.  A  party  with  a  fraudulent  intention  of 
benefiting  himself,  may  with  that  view  be  instrumental  in  pro* 
euring  an  arrangement  between  parties,  to  which  an  objection  can 
be  made.  Suppose  it  was  part  of  Mr.  8abine*8  plan  to  make  an 
arrangement  between  the  father  and  the  son,  in  order  that  he 
might  afterwards  deal  with  the  son,  the  motive  would  be  most 
improper,  but  the  arrangement  between  the  father  and  the  son 
would  be  to  be  judged  of  on  its  own  merits  "  (a).  Th^e  must  be 
something  to  connect  the  person  making  the  representation  with 
the  party  complaining  that  he  has  been  deceived  by  it,  and  there- 
fore, where  a  prospectus  is  addressed  to  the  public  inviting  them 
to  take  shares,  those  who  upon  the  faith  of  it  apply  for  and 
obtain  shares  may  hold  the  issuers  of  the  prospectus  responsible 
for  the  truth  of  its  contents  ;  but  a  purchaser  of  shares  in  the 
ma]i:et  upon  the  faith  of  a  prospectus  which  he  has  not  received 
from  those  who  are  responsible  for  it,  cannot  by  action  upon  it 
so  connect  himself  with  them  as  to  make  them  liable  to  him  for 
the  misrepresentations  contained  in  it,  as  if  it  had  been  addressed 
personally  to  himself  (h).  The  fraud  of  a  stranger  to  the  contnet 
is  immaterial.  Thus,  a  person  who  has  been  induced  by  the 
fraudulent  statement  of  some  one  else,  not  acting  on  behalf  of  a 
Company,  to  take  shares  in  it,  cannot,  on  the  ground  of  the  fraud, 
repudiate  the  contract  (c).  Nor,  on  the  other  hand,  if  a  person, 
«leceived  by  the  fraudulent  representations  of  the  Company,  his 
bought  shares  of  a  shareholder,  can  he,  on  the  ground  of  the 
Company's  fraud,  get  out  of  his  bargain  (d). 

Aa  to  frauds  by  agents,  see  p^t,  Section  288. 

(a)  Bellamy  v.  Sabine,  2  Phill.,  438. 
<6)  Peek  V,  Gomey ,  L.  B.,  6  H.  L.,  399. 
(c)  Niool's  case,  28  L.  J.,  Ch.,  267. 
<4)  I>uian4(7*e  case,  28  L.  J.,  Oh.,  37, 
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(2)  The  first  class  of  acts,  which  may  constitute  fraud,  are  lies, 
either  express  or  suggested.  Here  the  only  question  is  as  to  tlie 
materiality  of  the  lie.  There  are  many  statements  which,  though 
nntrae,  are  never  intended  and  never  understood  to  be  literally 
construed,  and  so  convey  no  wrong  impression.  Thus,  exagger- 
ated commendation  in  a  prospectus,  puffing  advertisements,  the 
iovrery  language  of  an  auctioneer  in  extolling  the  merits  of  the 
article  on  sale,  are  all  taken  for  what  they  are  worth  and  so 
deceive  no  one  (a).  But  a  specific  statement  of  fact,  such  as  that 
the  timber  on  an  estate  is  of  an  average  height  (b),  would,  if  false 
aad  made  by  a  person  wko  either  knew  it  to  be  false  or  knew 
lothing  whatever  about  it,  no  doubt  constitute  fraud.  For  an 
instance  of  a  contract  with  promoters  of  a  Company,  rescinded  on 
account  of  fraudulent  misrepresentations  on  the  part  of  its  pro- 
moters, see  Lindsay  Petroleum  Company  v.  Hurd  (c). 

According  to  the  English  authorities  the  thing  suggested  must 
be  a  matter  of  fact ;  and,  accordingly,  a  misrepresentation  of  a 
matter  of  intention,  though  it  may  have  Influenced  the  agreement, 
is  not  fraud  so  as  to  avoid  it.  It  was  so  held  in  a  case  where  the 
defendant  represented  that  he  was  going  to  use  certain  premises 
for  a  state!  purpose  and  thereupon  the  plaintiff  granted  him  a 
lease  of  the  premises,  but  the  defendant  never  intended  so  to  use 
tbem,  and  did  not  in  fact  so  use  them  (  d).  The  same  doctrine  was 
enunciated  in  Jorden  y.  Money  (e)  (diss.  Lord  St.  Leonards)  and 
re-affirmed  in  a  recent  case  in  the  House  of  Lords  (/).  Although 
the  terms  of  the  3rd  and  4th  sub-sections  may  be  wide  enough  to 
embrace  suggestions  of  intention,  yet  it  is  submitted  that  such 
suggestions  should  not  be  treated  as  fraudulent,  because  the  person 
who  made  them  fails  to  fulfil  his  intention.  In  reality  a  statement 
of  intention,  if  it  amounts  to  anything,  is  a  promise  and  should 
be  treated  on  that  footing.     See  note  to  Section  19. 


(a)  Jennings  v.  Bronghton,  17  Beav.,  234  ;  Denton  v,  MaoNeil,  L.  B., 
2Eq.,3o2. 

(b)  Brooke  v.  Boonthwaite,  5  Hare,  298. 

(c)  L.  B.,  6  P.  C.  C,  221. 

(d)  Feret  v.  Hill,  23  L.  J.,  a  P.,  185. 

le)  6  H.  L.  C,  214 ;  Laver  v.  Fielder,  32  Beav.,  1. 
(/)  Citizen's  Bank  of  Iiooisiana  v.  First  National  Bank  of  New  Orleans, 
L.  R.,  6  H.  L.,  352. 
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(3)  '  ActiFe  Goncealment '  implies  some  '  aggressive  deceit/ 
something  actually  done  by  the  party  with  a  view  to  concealment, 
as  opposed  to  the  mere  omission  to  speak.  A  person  is  not 
bound  to  disclose  all  material  facts  within  his  knowledge,  but  he 
must  not  use  any  artifice  to  conceal  them  from  tiie  other  party. 
Thus,  where  a  vessel  was  sold  '^  with  all  faults/'  but,  before  sale, 
the  vendor  took  her  from  the  ways  in  which  she  lay,  and  kept 
her  afloat  so  as  to  prevent  her  bottom,  which  he  knew  to  be 
unsound,  from  being  inspected  (a),  and  made  the  false  statement 
that  ''  the  hull  was  nearly  as  good  as  when  launched,"  this  was 
held  to  be  fraud.  So  also  turning  a  log  of  mahogany,  so  as  to 
conceal  a  flaw  on  one  side,  would  be  active  concealment  (b) ;  so 
also  the  various  artifices  employed  to  conceal  the  age  ^f  horses. 

Where  an  estate  was  represented  as  clearing  a  net  value  of  £90 
per  annum  and  there  had  been,  during  the  treaty,  an  industrious 
concealment  of  the  necessity  to  repair  a  sea-wall,  the  bill  against 
the  purchaser  was  dismissed  (c).  So  where,  upon  the  sale  of  a 
house,  the  seller,  being  conscious  of  defect  in  a  wall,  plastered  it 
up  and  papered  it  over,  it  was  held  that,  as  the  seller  bad  actually 
concealed  it,  the  purchaser  might  recover  the  purchase-money  (d). 
In  the  case  of  Peek  v.  Gumey  («),  Lord  Chelmsford  observed 
that  he  was  not  aware  of  any  case  in  which  an  action  at  law  had 
been  maintained  against  a  person  for  an  alleged  deceit  charging 
merely  his  concealment  of  a  material  fact  which  he  was  morally 
but  not  legally  bound  to  disclose.  Where  the  fact  is  one  which 
could  not  with  the  greatest  possible  attention  be  discovered, 
it  is  doubtful  whether  mere  silence  ought  not  to  be  considered 
fraudulent.  In  such  a  case  there  is  no  occasion  for  artifice,  and 
a  seller  who,  knowing  of  a  defect,  does  not  disclose  it,  although  at 
the  same  time  he  knows  that  the  buyer  cannot  possibly  discover 
it,  seems  on  a  level  with  one  who,  on  selling  a  thing  where  a 
defect  might  be  discovered,  uses  some  artifice  to  conceal  it.  "  The 
distinction/*  says  Lord  St.  Leonards,  ''  is  but  a  thin  one  between 


(a)  Schneider  v.  Heath,  3  Camp.,  606. 
{b)  UdeU  V.  Atherton,  30  L.  J.,  Ex.,  337. 
Ic)  Shirley  v.  Stratton,  1  Bro.  C.  C,  440. 
(d)  Pickering  v,  Dawson,  4  Taunt,  at  p.  785. 
(0  L.  B.,  6  H.  L.,  at  p.  390. 
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a  man  who  has  plastered  oyer  a  rent  in  the  main  wall,  and  then 
sells  subject  to  all  faults,  knowing  that  the  purchaser  cannot 
discover  this  fatal  one,  which  he  does  not  point  out,  and  a  man 
who,  knowing  that  the  defect  is  thus  concealed,  sells  the  estate 
with  all  its  faults  without  disclosing  this,  which  he  knows  cannot 
be  discovered  ;  in  either  case  the  purchaser  is  deceived  "  (a). 

According  to  the  English  cases  a  seller  of  land  is  bound  to 
acquaint  the  purchaser  with  all  facts  material  to  the  title,  and  if 
be  knows  and  conceals  such  facts,  the  purchaser  is  relieved. 
There  can  be  no  doubt  that  the  slightest  attempt  on  the  part  of  a 
fendor  to  divert  attention  or  lull  suspicion  would  be  held  to 
be  to  convert  innocent  silence  into  active  concealment  (h). 

If  the  buyer  fails  to  inspect,  the  concealment  of  a  defect  is 
immaterial,  because  it  has  not  induced  the  contract.  In  Horafallj. 
Thomas  (c),  the  defendant,  on  being  sued  on  a  bill  of  exchange  given 
by  him  for  a  gun  bought  of  the  plaintiff,  pleaded  that  he  had 
been  defrauded.  The  gun  had  been  made  to  his  order  and 
accepted  by  him  without  examination.  After  having  been  fired 
off  several  times,  it  burst  in  consequence  of  a  defect,  which  had 
be^  concealed  by  a  plug,  so  that  no  one  inspecting  the  gun 
would  have  discovered  it.  It  was  held  that  there  was  no  defence, 
because  the  defendant  had  not  been  influenced  in  the  acceptance 
of  the  gun  by  the  artifice  employed,  and  there  was  no  affirmance 
of  that  which  was  not  true  to  the  knowledge  of  the  party  making 
it,  nor  any  suppression  of  that  which  was  true  and  which  it  was 
the  duty  of  the  party  to  make  known. 

(4)  This  provision  is  borrowed,  as  are  other  portions  of  the 
section,  from  the  compilation,  which,  though  never  actually  passed 
into  law,  is  known  as  the  New  York  Civil  Code,  §  757.  It  is  a 
departure  from  English  law,  according  to  which  a  promise  made 
with  the  intention  of  breaking  it  is  not  regarded  as  fraud  (d).  '^  It 
stands,"  say  the  Commissioners,  ^^  on  the  same  footing  with  a 
purchase  of  goods  with  intent  not  to  pay  ;  "  this  sub-section  will, 
no  doubt,  prove  useful  in  avoiding  transactions,  in  which,  though 

(a)  Sugd.  V.  &  P.,  333. 

(b)  lb.,  6. 

(e)  31  L.  J.,  Ex.,  322.  But  aeej^er  Cookbam,  0.  J.,  in  Smith  v.  Hughes, 
L  B ,  6  Q.  B.,  at  p.  606. 
{d)  Hemingway  v.  Hamilton,  4  M.  &  W.,  116. 
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no  actual  fraud  has  been  committed,  it  is  obvious  that  the  intea- 
tion  is  fraudulent,  and  that  one  party  to  the  transaction  is 
ticiing  mala  fide, 

(5)  This  sub-section  seems  to  have  been  inserted  on  the 
principle  enunciated  by  Lord  Coke  in  Twyne^B  case  (a).  "  Because 
fraud  and  deceit  abound  in  these  days  more  than  in  former 
times,  it  was  resolved  in  this  case  by  the  whole  Courts  that  all 
Statutes  made  against  frauds  should  be  liberally  and  beneficially 
expounded  to  suppress  the  fraud.'*  No  comment  is  made  upon 
it  in  the  New  York  Civil  Code  by  the  Commissioners ;  and 
it  was  probably  inserted  there  as  here,  ex  dbundanii  ^utelh,  to 
catch  any  form  of  deceit  for  which  the  preceding  sub-sections 
had  not  provided. 

(6)  By  Section  24  of  Statute  11  &  12  Vict.,  Cap.  21  (Insolvency), 
it  is  provided  that  if  any  insolvent,  who  shall  file  a  petition  for 
discharge  under  the  Act,  or  who  is  adjudged  to  have  committed 
an  act  of  insolvency,  shall  voluntarily  convey,  assign,  transfer, 
charge,  deliver  or  make  over  any  estate,  money  or  other  property 
whatever  to  any  creditor,  or  any  person  in  trust  for  a  creditor, 
the  conveyance,  assignment,  <&c.,  if  made  when  in  insolvent 
circumstances,  and  within  two  months  before  the  date  of  the 
petition  of  such  insolvent  or  of  the  petition  on  which  an  adjudi- 
cation of  insolvency  may  have  proceeded,  or  if  made  with  a  view 
to  a  petition  of  insolvency,  or  of  committing  an  act  of  insolvency, 
shall  be  fraudulent  and  void  as  against  his  assignees. 

(7)  The  distinction  between  active  concealment  and  mere 
silence  is  thus  broadly  expressed  by  Lord  Mansfield :  ''  Gbod  faith 
forbids  either  party,  by  concealing  what  he  privately  knows,  to 
draw  the  other  into  a  bargain  from  his  ignorance  of  that  fact  and 
believing  the  contrary.  But  either  party  may  be  innocently 
silent  as  to  grounds  open  to  both  to  exercise  their  judgment 
upon"  (6). 

In  general  the  parties  to  an  agreement  are  supposed  to  be  on 
an  equal  footing  in  understanding  and  experience,  and  each  is 
supposed  to  trust  to  his  own  skill  and  judgment;  mere  silence, 


(a)  2  Coke,  Part  IH,  212;  1  Sm.  L.  C,  1. 

(h)  Carter  r.  Boehm,  3  Burr.,  1906.    See  also  judgment  of  Bram  well,  B., 
in  Keates  p.  Cadogan,  20  L.  J.,  C.  P.,  76. 
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therefore,  even  on  a  matter  likely  to  affect  the  other  party's 
willingness  to  contract,  does  not  amount  to  fraud. 

"  Caveat  emptor*'  is  the  rule  applicable  to  other  agreements 
as  well  as  those  for  sale,  and  if  parties  do  not  wish  to  bargain 
on  those  terms,  it  is  always  open  to  them  to  protect  themselves 
b/  special  stipulations.  To  this  general  rule  there  are  two 
exceptions  provided  in  the  explanation,  the  first  being  in  the  case 
where  it  is  the  duty  of  the  party  keeping  silence  to  speak,  the 
second  being  where  his  silence  is  equivalent  to  speech  :  of  the 
ktter  kind  an  illustration  is  given.  The  former  exception  is 
very  widely  expressed  in  the  Explanation,  and  seems  designed 
to  inclade  a  far  larger  class  of  cases  than  that  comprehended 
under  Section  16.  The  duty  to  speak  may  arise  from  usage 
applicable  to  the  transaction.  Thus,  where  it  was  usual  in 
particolar  sales  to  declare  that  the  article  was  sea-damaged,  the 
gappression  of  that  fact  was  held  to  be  fraudulent  (a). 

It  is  a  general  rule  that  where  a  matter  is  particularly  within 
the  knowledge  of  one  party,  he  is  bound  to  disclose  it.  Under 
BBch  circumstances  the  parties  cannot  be  on  an  equal  footing,  and 
therefore  the  rule  of  '^  caveat  emptor  "  is  inapplicable.  When  a 
debtor  compounded  with  his  creditor,  knowing  that  he  was  under 
a  false  impression  as  to  the  value  of  his  estate,  but  not  disclosing 
the  tnith,  the  Court  held  that  the  creditor  might  avoid  the 
composition  and  recover  the  debt  in  full  (b).  Agreements  for 
marine  insurance  are  necessarily  made  almost  entii:ely  upon  the 
basis  of  the  representations  of  the  assured.  It  is  his  duty, 
therefore,  to  disclose  everything  material  to  the  risk,  and  even 
an  innocent  concealment  will  make  the  policy  voidable  (c).  The 
same  obligation  lies  upon  one  who  insures  his  property  against 
fire;  but  in  life-insurances  it  appears  that  no  such  duty  is 
imposed  by  English  law  on  the  insuring  party  (d), 

A  misrepresentation  made  in  innocent  error  becomes  fraudulent| 
if  the  person  who  made  it,  upon  discovery  of  its  untruth  fails  to 


(a)  Jones  v.  Bowden,  4  Taunt.,  846. 
(J)  Vine  V,  Mitchell.  1  Moo.  &  Rob.,  337. 

(c)  Carter  r.  Boehm.,  1  Sm.  L.  C,  555 ;  Stribley  v.  The  Imperial  Marine 
Issarance  Company,  1  Q.  B.  D.,  507. 
(i)  Lindenau  o.  Desborongh,  8  B.  &  C,  586, 
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inform  the  other  party  to  the  transaction,  and  allows  him  to 
remain  in  ignorance.  "  The  case  is  not  at  all  varied  by  the 
circumstance  that  the  untrae  representation,  or  any  of  the  nntnie 
representations,  may,  in  the  first  instance,  have  been  the  result  of 
innocent  error.  If,  after  the  error  has  been  discovered,  the  party 
who  has  innocently  made  the  incorrect  representation  suffers  the 
other  party  to  continue  in  error  and  act  on  the  belief  that  no 
mistake  has  been  made,  this,  from  the  time  of  the  discovery, 
becomes,  in  the  contemplation  of  this  Court,  a  fraudulent  mis- 
representation "  (a). 

So,  if  one  induces  another  to  embark  upon  a  transaction  by 
representing  that  certain  circumstances  exist,  and  when  to  his 
knowledge  those  circumstances  are  subsequently  altered  before 
the  liability  has  attached,  it  is  his  duty  to  inform  that  other; 
otherwise  the  latter  is  not  bound  {h). 

There  is  no  duty  to  disclose  facts  which  occur  or  come  to  a 
person's  knowledge  after  the  contract  is  binding  between  the 
parties.  Thus,  where  an  assured,  after  the  signing  but  before  the 
execution  of  the  policy,  learnt  facts  material  to  the  risk,  it  was 
held  that  he  was  not  bound  to  communicate  them  to  the  under- 
writer (c). 

A  deed  of  gift  m{ty  be  valid  and  operative  between  the  parties 
thereto,  although  in  another  suit  between  different  parties  it  has 
been  held  to  be  fraudulent  as  against  creditors.  It  was  observed 
in  the  case  referred  to  that  it  would  be  a  serious  question  whether 
the  donor  could  be  allowed  to  avoid  her  own  deed  on  the  ground 
of  her  own  fraud  (d).  In  England  the  general  rule  of  estoppel  by 
deed  does  not  extend  to  precluding  a  party  from  disputing  the 
legality  of  an  instrument  though  it  is  a  deed :  for  instance,  the 
obligor  of  an  illegal  bond  can  plead  the  illegality.  But  when 
an  estate  passes  by  the  instrument  and  the  party  conveying  is  a 
party  to  the  illegality,  he  cannot  defend  himself  in  an  action  of 
ejectment  by  pleading  his  own  fraud  in  the  execution  of  the 

(a)  Beynell  v,  Sprye,  per  Cranworth,  L.  J.,  1  DeG.  M.  &  G.,  708^ 

(b)  Traill  v.  Baring,  33  L.  J.,  Ch.,  521. 
(e)  Cory  v.  Paton,  L.  R  ,  7  Q.  B.,  304. 

(d)  Ramanugia  Narain  v.  Mahasandar  Ennwar,  12  B.  L.  B.,  433.  See 
Tareeny  Churn  Bonneijee  v.  Maitland,  11  Moo.  I.  A.,  317 ;  Shaw  f. 
Jeffrey,  13  Moo.,  P.  C,  432  ;  Worthington  r.  Curtis,  1  Ch.  D.,  419. 
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ooDTejance  (a).  However  it  has  been  held  that  a  person  who  has 
made  a  disposition  of  his  goods  with  the  view  of  defeating  his 
creditors  may,  if  the  illegal  purpose  remains  nnexecated,  recover 
bis  goods.  He  is  not  debarred  bj  the  mere  intention  to  effect  an 
illegal  purpose,  and  it  may  be  said  that  a  man  making  snch  a 
deposition  when  embarrassed  bj  debts  is  not  in  pari  delicto  with 
his  grantee  (6).  It  is  clear  that  if  the  rule  of  estoppel  by  deed 
requires  such  modificiitions  in  England,  it  could  not  be  applied 
more  strictly  here,  and  it  has  accordingly  been  observed  that 
"justice,  equity  and  good  conscience  require  no  more  than  that  a 
party  to  such  an  instrument  should  be  precluded  from  contradict- 
ing it  to  the  prejudice  of  another  person,  when  that  other,  or  the 
person  through  whom  the  other  person  claims,  has  been  induced 
to  alter  his  position  on  the  faith  of  the  instrument "  (c)« 

There  are  certain  special  duties  as  to  disclosures  to  be  made 
bj  principal  and  agent,  by  partners  in  dealing  with  each  other,  by 
a  principal  creditor  in  dealing  with  his  surety  :  these  will  be  dealt 
with  under  their  several  heads. 

As  to  the  capacity  of  a  person  who  has  obtained  goods  fraudu* 
lentiyto  make  a  good  title  to  an  innocent  purchaser,  see  po^e, 
Sec.  108,  Exc.  3.] 

"iGsrepresen-         ^^*    Misrepresentation  means  and 

tttion"  defined.        includes— 

(1)  the  positive  assertion,  in  a  manner  not  war- 

ranted by  the  information  of  the  person 
making  it,  of  that  which  is  not  true,  though 
he  believes  it  to  be  true  (1); 

(2)  any  breach  of  duty  which,  without  an  intent 

to  deceive,  gains  an  advantage  to  the  per- 
son committing  it,  or  any  one  claiming 
under  him,  by  misleading  another  to  his 


(a)  Doe  d.  Boberte  p.  Boberts,  2  B.  &  A.,  367. 

(^)  Taylor  v.  Bowers,  1 Q.  B.  D.,  291 ;  Param  Singh  v.  Lalji  Mai,  I.  L.  B., 
1  AH,  403. 
(e)  See  Panun  Singh  v.  Lalji  Mai,  L  L.  B.,  1  AIL,  410. 
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pi'ejudice,  or  to  the  prejudice  of  any  one 
claiining  under  him  (2); 
(3)  causing,  however  innocently,  a  party  to  an 
agreement  to  make  a  mistake  as  to  the  sub- 
stance of  the  thing  which  is  the  subject  of 
the  agreement  (3). 

[(1)  This  section  deals  with  cases  in  which  there  has  been 
no  moral  fault  and  no  wish  to  deceive,  but  in  which,  from 
inadvertence  or  pnre  accident,  the  one  party  has  misled  the 
other.  The  first  sab-section  is  placed  by  the  framers  of  the 
New  York  Civil  Code  under  the  heading  of  fraud;  and  it 
would  appear  to  be  directed  at  those  cases  in  which  the  English 
Courts  have  implied  fraud  from  statements  unwarranted  by  the 
information  of  the  person  making  them,  even  though  a  dishonest 
intention  was  negatived. 

As  to  (1)  it  must  be  noticed  that  the  words  ''  positive  assertion," 
as  contrasted  with  "  the  suggestion  of  a  fact"  in  17  (1),  imply 
that  there  must,  under  this  sub-section,  be  an  absolute,  explicit 
statement  of  the  untrue  fact,  not  merely  such  language  as  to  lead 
the  hearer  to  infer  it.  When  a  man  is  intentionally  telling  an 
untruth,  its  effect  in  rendering  the  contract  voidable  is  the  same, 
whether  the  untruth  be  directly  expressed  or  indirectly  suggested: 
but  when  a  man,  acting  bond  fide,  unintentionally  misleads  another, 
nothing  short  of  a  positive  assertion  will  be  ground  for  avoidance. 
The  words  "  by  a  party  to  the  contract  or  with  his  connivance  or 
by  his  agent"  appear  to  have  been  inadvertently  omitted,  and  are 
necessary  to  render  the  section  rigidly  accurate. 

(2)  This  sub-section  would  appear  to  refer  to  cases  in  which 
there  has  been  a  failure  to  make  some  disclosure,  or  to  ascertain 
and  communicate  some  fact,  or  to  comply  with  some  formality  or 
take  some  precaution,  which  was,  from  the  nature  of  the  transac- 
tion, obligatory  on  one  party  to  the  contract,  and  the  result  of  the 
failure  has  been  to  gain  an  advantage  to  him  and  to  cause  disad- 
vantage to  the  other  party  by  misleading  him  to  his  prejudice, 
although  the  breach  has  been  committed  without  any  intention  to 
deceive  or  to  lead  him  into  the  contract.  It  might  be  held  appli- 
cable to   a  case  where  a  principal,  by  failing  to  make  some  corn- 
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nnnicatioti  to  his  ag^nt,  gains  an  adrantage  ovet  another  throngh 

m  innocent  misstatement  made  by  his  agent.  There  can  be  no  doubt 

that  an  agent's  fraud  makes  the  transaction  voidable  bj  the  other 

party,  although  the  principal  is  innocent  of  any  complicity  in  the 

fraud  (a. ;  but  considerable  discussion  has  arisen  upon  the  cases, 

there  neither  principal  nor  agent  has  been  guilty  of  fraud  and  yet 

the  oUier  party  to  the  contract  has  been  deceived  by  an  untrue 

statement  of  the  agent,  which  if  made  by  the  principal  would  hare 

been  fraadalent     In  Comfooi  v.  Fowk6  (b),  the  defendant  refused 

to  comply  with   an  agreement  to  take  a  house  on  the  ground  that 

he  had  been  defrauded  by  the  plaintiff  and  others  in  collusion  with 

him.    The  house  had  been  represented  by  the  plaintiff's  agent  as 

entirely  unobjectionable,  whereas  it  was  in  fact  rendered  uninhabit* 

able  by  a  neighbouring  nuisance.     This  fact  was  known  to  the 

plaintiff,  but   not   to  the  agent  who  made  the  representation, 

and  the  plaintiff  was  not   aware  of  the  representation  having 

been  made.    A  majority  of  the  Court  held  the  defence  unavailing, 

becaose  no  fraud  was  brought  home  to  the  plaintiff.     Lord  Abinget 

however  dissented,  holding  that  the  principal,  though  not  bound 

by  Uie  representation  of  his  agent,  could  not  take  advantage  of  a 

eoDtract  made  under  the  false  representation  of  his  agent,  whether 

the  latter  was  authorized  by  him  or  not  to  make  such  representa^ 

tion.    In  a  subsequent  case  the  Queen's   Bench  adopted   Lord 

Abinger's  opinion,  '^  that  whether  there  was  moral  fraud  or  not,  if 

the  purchaser  was  actually  deceived  in  his  bargain,  the  law  will 

rdie?e  him  from  it.     We  think  the  principal  aad  his  agent  are  fot 

this  purpose  completely   identified,  and  that  the  question  is,  not 

what  was  passing  in  the  mind  of  either,  but  whether  the  purchaser 

was  in  fact  deceived  by  them  or  either  of  them  "  (c).     The  latter 

riew  has  since  predominated,  and  the  decision  in  Gomfoot  v.  Fowhe 

has  been  explained  on  the  ground  that  it  turned  upon  a  point  of 

pleading.    Lord  St.  Leonards  has  in  a  later  case  {d)  expressed  as 

his  opinion  that,  if  he  had  to  decide  the  case,  he  should  have  felt 

DO  hesitation  in  saying  that,  although  the  representation  was  not 


(a)  EawlinB  a.  Wickham,  1  Giff.,  355 ;  Smith's  case,  L.  B.,  2  Ch.,  604 
(>)  6  M.  &  W.,  358. 
{e)  PaHer  r.  Wilson,  3  Q.  B.,  58. 

(<0  National  Exchange  Ck>.  r.  Drew,  2  Maeq.  H.  L.  C,  103. 

11 


Digitized  by 


Googlq 


82  CONCEALMENT  OF  MATERIAL  PACT.  [CH.  H. 

ftuadcdeni,  the  agent  not  knowing  that  it  was  false,  yet  that,  as 
ki  fact  it  was  false  and  false  to  the  knowledge  of  the  principal,  it 
ought  to  vitiate  the  contract.  It  was  admitted  in  that  case  that 
if  a  principal,  with  knowledge  of  a  fact  which  was  material  to 
the  value  of  the  property,  employed  an  agent  whom  he  knew  to  be 
ignorant  of  that  fact  for  the  purpose  of  concealment,  he  could 
not  avail  himself  of  that  concealment.  But  further,  when  a 
man  knowing  that  a  serious  nuisance  affects  his  house  takes 
care  not  to  make  the  contract  himself,  but  leaves  it  to  an 
agent  whom  he  has  no  reason  to  suppose  was  aware  of  the  fact, 
and  the  agent  in  the  course  of  the  negotiation  makes  a  false  state- 
ment with  regard  to  such  fact,  it  seems  that  the  person  deceired 
should  be  entiUed  to  impeach  the  validity  of  the  contract.  It  is 
not  unreasonable  to  presume  fraud  from  the  circumstance  of  a 
man  employing  an  agent  under  such  circumstance  and  not  inform- 
ing him  of  a  material  fact. 

In  Bulkley  v.  Wilford  (a)  a  solicitor  being  employed  by  the 
vendor  of  property,  whose  kinsman  he  was,  to  sell  certain  pro- 
perty, took  a  proceeding  with  reference  to  it  which  bad  the  effect 
of  revoking  the  vendor's  disposition  of  it  in  his  will  He  did 
not  tell  the  vendor  of  this  effect,  nor  did  he,  in  fact,  himsdf  know 
of  it.  It  was  held,  however,  to  have  been  his  duty  to  know, 
and  that  he  could  not  be  allowed  to  take  advantage  of  his 
own  breach  of  duty,  so  as  to  profit  by  the  avoidance  of  the  wilL 
This  sub-section  provides  for  an  analogous  case  in  the  matter  o{ 
a  contract.  Again,  there  are  various  transactions,  such  as  Marine 
and  Fire  Insurances,  where  the  nature  of  the  transaction  throws 
on  the  party  an  especial  obligation  to  speak  and  to  speak  accu- 
rately. Supposing,  in  such  a  case,  that  a  default  has  been  commit- 
ted, but  that  the  facts  negative  the  idea  of  its  having  been  com- 
mitted with  any  view  to  influencing  the  contract,  the  present 
sub-section  would  appear  to  apply. 

A  grant  of  an  annuity  was  made  by  the  Gonunissioners  for 
the  reduction  of  the  National  Debt,  to  a  Life  Assurance  Company 
on  the  life  of  G,  who  was  certified  by  the  Gompany  to  be  of  the 
age  of  sixty-four  years.  After  the  death  of  G  in  1869,  it  was 
discovered  that  a  misrepresentation  of  his  age  had  been  made  by 

(a)  2  CL  &  Bin.,  102. 
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tike  Company.  It  wasbeld  that  the  Commissioners  were  entitled 
to  have  the  contract  declared  void  ab  initioy  althoagh  the  misre- 
presentation was  not  intentional ;  and  the  money  paid  on  both 
ndes  was  ordered  to  be  repaid  with  interest  (a). 

(3)  It  is  difficult  to  conjecture  to  what  class  of  cases  this 
sab-section  is  intended  to  refer.  On  the  one  hand,  if  the  parties 
bare  been  in  fact  referring  to  different  things,  there  has  been  no 
assent  and  there  is  no  contract  (Section  13),  so  that  the  sub- 
section would  appear  nnnecessary.  On  the  other  hand,  the  words 
"causing  a  party  to  make  s  mistake  as  to  the  substance 
of  the  thing  which  is  the  subject  of  the  agreement,^'  must  not 
be  construed  as  interfering  with  the  right  preserred  to  contracting 
parties  by  the  Explanation  to  Section  17,.  to  keep  silence  as  to  facts 
likely  to  affect  the  willingness  of  the  other  person  to  contract, 
except  where  from  particular  circumstances  it  is  a  duty  to 
^caL] 

19.    When  consent  to  an  agreement  is  caused 

Voidability  of  by  coercion,  undue  influence,  fraud 
wfthoat^ew)!!-  ^^  misrepresentation,  the  agreement 
■"*•  is  a  contract  voidable  at  the  option  of 

the  party  whose  consent  was  so  caused  (!)• 

A  party  to  a  contract,  whose  consent  was  caused 
by  fraud  or  misrepresentation,  may,  if  be  thinks  fit^ 
insist  that  the  contract  shall  be  performed,  and  that 
be  shall  be  put  in  the  position  in  which  he  would 
bare  been  if  the  representations  made  had  been 
true  (2). 

Exception. — ^If  such  consent  was  caused  by  mis- 
representation or  by  silence,  fraudulent  within  the 
meaning  of  section  seventeen,  the  contract,  never- 
theless, is  not  voidable,  if  the  party  whose  consent 
was  so  caused,  had  the  means  of  discovering  the 
truth  with  ordinary  diligence  (3). 

(a)  Attorney-General  r.  Bay,  L.  B.,  9  Oh.,  897. 
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Explanation.'^h  fraud  or  misrepresentation  wbieb 
did  not  cause  the  consent  to  a  contract  of  the  party 
on  whom  such  fraud  was  practised,  or  to  whom 
such  misrepresentation  was  made,  does  not  render  a 
contract  voidable. 

Illustrations. 

(a.)  A,  intending  to  deoeiye  B,  fklsely  represents  thai  fire  bondred 
maunda  of  indigo  are  made  annually  at  A*8  factoij,  and  thereby  in* 
dueea  B  to  buy  the  factory.    The  contract  ia  voidable  at  the  option  of  B. 

(6.)  A,  by  a  misrepresentation,  leads  B  erroneoosly  to  believe  tbal 
five  hundred  maunds  of  indigo  are  made  annually  at  A*8  fuctory.  B 
examines  the  accounts  of  the  fuctory,  which  show  that  only  four  hun- 
dred maunds  of  indigo  have  been  made.  After  this  B  bujs  tlie  factory. 
The  contract  is  not  voidable  on  account  of  A*8  misrepresentation. 

(c.)  A  fraudulently  informs  B  that  A*s  estate  is  free  from  incum- 
brance. B  Ijiereupon  buys  the  estate.  The  estate  is  subject  to  a 
mortgage.  B  may  either  avoid  the  contract,  or  may  insist  on  its  be- 
|pg  carried  out  and  the  mortgage-debt  redeemed. 

id,)  B,  having  d'iscovered  a  vein  of  ore  on,  the  estate  of  A,  adopts 
means  to  conceal,  and  does  conceal,  the  existence  of  the  ore  from  A. 
Through  A*s  ignorance  B  is  enabled  to  buy  the  estate  at  an  ooder- 
value.    The  contract  is  voidable  at  the  option  of  A. 

(e.)  A  is  entitled  to  succeed  to  an  estate  at  the  death  of  B  ;  B  dies : 
0,  having  received  intelligence  of  B*s  death,  prevents  the  intelligence 
reaching  A,  and  thus  induces  A  to  sell  him  his  interest  in  the  estate. 
The  sale  is  voidable  at  the  option  of  A. 

[(1)  The  last  paragraph  of  the  14tb  Section  explains  whit 
ia  meant  by  consent  being  '^  caused  "  by  fraud.  The  wrong* 
ful  act,  whatever  it  be,  must,  it  is  submitted,  be  committed 
"  by  a  party  to  the  contract  or  with  his  connivance  or  by 
his  agent,"  although  those  words  are  inserted  in  the  17th 
Section  alone,  and  do  not  appear  in  the  15th,  16th  or  IStli. 
There  might  be  some  reason  for  their  omission  in  the  case  of 
coercion  and  undue  influence,  but  at  any  rate  in  the  18th  Section, 
which  relates  to  misrepresentation,  they  ought  rightly  to  be  inserted. 

(2)  A  person,  whose  consent  to  an  agreement  has  been 
obtained  by  coercion,  undue  influence,  fraud  or  misrepresentation, 
has  the  following  courses  open  to  him — 

(a.)    He  may  avoid  the  agreement  and  sue  for  damages; 
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or,  if  neoessarj,  sue  to  haye  it  set  aside  ftnd  alto  claim 

damages ; 
(6.)    He  may  refuse  to  carry  out  the  agreement  and  defend 

a  suit  brought  against  himself  on  it  for  damages  or  for 

^ecific  performance; 
(c.)     He  may  treat  the  agreement  as  valid  and  sue  for 

specific  performance,  claiming  also  performance  of  the  matter 

as  to  which  misrepresentation  has  been  made,  or  damages 

in  respect  thereof. 
In  the  first  two  cases  he  elects  to  rescind  the  agreement,  and 
most,  therefore,  restore  any  benefit  he  may  have  received  under  it, 
80  far  as  he  can  (  Section  64) :  and  the  result  will  be  to  replace 
the  parties,  so  far  as  is  possible,  in  the  position  they  would  have 
occupied  if  no  such  agreement  had  been  entered  into.  As  to  the 
effects  of  fraud,  the  Court  of  Chancery  has  made  a  wide  distinc- 
tion between  the  cases  where  fraud  is  set  up  as  ground  for  set- 
ting aside  a  contract,  and  those  where  it  is  used  as  a  defence  to  a 
bill  for  specific  performance,  being  satisfied  in  the  latter  case  with 
e? idence  far  short  of  that  which  would  be  required  in  the  former. 
The  Act  does  not  notice  this  distinction,  nor  indeed  does  it,  except 
iocidentally,  allude  to  specific  performance.  There  is,  however, 
no  reason  to  suppose,  that  the  equitable  powers  of  the  Courts  are 
in  any  manner  restrained,  or  that  they  are  bound  to  give  relief  in 
the  way  of  specific  performance  in  all  cases  where  the  defendant 
fails  to  prove  facts  bringing  his  case  within  the  £our  comers  of 
the  I5th,  16th,  17th,  and  18th  Sections.  And  now  by  the 
Specific  Relief  Act  it  is  distinctly  declared  that  a  Court  may 
exercise  a  discretion  not  to  decree  specific  performances  where  the 
circumstances  under  which  the  contract  is  made  are  such  as  to 
give  the  plaintifi"  an  unfair  advantage  over  the  defendant,  though 
there  may  be  no  fraud  or  misrepresentation  on  the  plaintiffs  part^ 
Sections  22 — 26.  The  second  paragraph  of  this  section  merely 
gives  one  instance  of  circumstances  under  which  specific  per- 
formance may  be  claimed. 

The  Act  is  silent  as  to  the  conditions  under  which  a  person,  at 
whose  option  a  contract  is  voidable,  may  exercise  such  option  ;  and 
yet  it  can  hardly  be  supposed  that  the  Courts  will  avoid  a  con- 
tract, where  there  have  been  laches  (a)  on  the  part  of  him  who 

(a)  Mnhammad  Uohidln  p.  OttayU  Ummache,  1  Mad.  H.  C,  390. 
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alleges  that  he  has  been  defrauded,  or  where  theinterests  of  third 
parties  would  suffer  by  the  ayoidance. 

Fraud  is  said  to  be  waived  by  a  person  who,  after  discovery 
of  it,  insists  on  performance  of  the  contract,  or  performs  his  part 
of  it,  or  takes  any  benefit  under  it,  or  generally  acts  as  if  it  were 
still  a  subsisting,  valid  contract.  Thus,  where  a  purchaser  of 
shares  found  that  the  seller's  representations  were  fraudulent,  but 
still  continued  to  deal  with  the  shares  as  his  own,  he  was  held  to 
be  precluded  from  avoiding  the  sale,  even  though  he  subsequently 
discovered  a  new  incident  in  the  fraud  (a).  Again,  where  plaintiff 
undertook  certain  work  at  a  certain  price,  and,  after  finding  that 
the  defendant  had  deceived  him  as  to  the  amount  of  the  work, 
still  continued  to  do  it  till  he  finished  it,  it  was  held  that  he  could 
only  recover  on  the  terms  of  the  contract,  because  he  had  chosen 
to  regard  it  as  still  subsisting  (b). 

The  law  is  thus  clearly  laid  down  in  a  recent  case.  '<  In  such 
**  cases  the  question  is,  has  the  person  on  whom  the  fraud  was 
*'  practised,  having  notice  of  the  fraud,  elected  not  to  avoid 
*^  the  contract  ?  or  has  he  elected  to  avoid  it  %  or  has  he 
*^  made  no  election  ?  We  think  that  so  long  as  he  has  made  no 
^'  election,  he  retains  the  right  to  determine  it  either  way,  subjecl 
''  to  this,  that  if,  in  the  interval  whilst  he  is  deliberating,  an  inno- 
"  cent  third  party  has  acquired  an  interest  in  the  property,  or  if  in 
'*  consequence  of  his  delay  the  position  even  of  the  wrong-doer  is 
"  affected,  it  will  preclude  him  from  exercising  his  right  to  rescind ; 
*'  and  lapse  of  time  without  rescinding  will  furnish  evidence  that 
"  he  has  determined  to  affirm  the  contract"  (c). 

Fraud  being  established  against  a  party,  it  is  for  him,  if  he 
allege  laches  in  the  other  party,  to  show  when  the  latter  acquired 
a  knowledge  of  the  truth  and  prove  that  he  knowingly  forbore  to 
assert  his  right  (d). 

The  English  cases  seem  reducible  to  this  proposition,  that  the 

(a)  Campbell  v.  Flemingr,  I  A.  k  K,  40 ;  Brigg's  case,  L.  R.,  1  £q.,  483. 

(J)  Selway  v,  Fogg,  5  M.  &  W.,  83. 

(c)  Clough  V,  L.  &  N.  W.  R.  Co.,  L.  E.,  7  Ex.,  at  p.  86,  per  Mellor,  J. 
So,  as  to  delay  in  nnderwriters  in  repudiating  a  policy  of  insuranoe  vmdaUe 
for  non-disclosure  of  a  material  fact,  Morrison  v.  Universal  Marina 
Insurance  Co.,  L.  R.,  8  Ex.,  197. 

id)  Lindsay  Petroleum  Company  v.  Hard,  L.  R.,  5  P.  0.  C,  221. 


Digitized  by 


Google 


SEC.  19.]  VOIDABLE  CONTRACTS.  87 

option  to  treat  a  contract  as  yoidable  cannot  be  exercised,  if  the 
rights  of  third  parties  would  be  thereby  affected,  or  in  anj  case 
unless  there  can  be  a  **  restitutio  in  integrtmC*  {a\  Bo,  where  a  per- 
son has  been  induced  bj  fraud  to  become  a  shareholder  in  a  Corn- 
pan  j,  he  cannot^  by  repudiating  the  shares,  evade  his  liability  to 
creditors  who  dealt  with  the  Company  whilst  he  remained  a 
shareholder  (&).    See  note  to  Sections  64  and  108. 

In  the  CTcnt  of  a  person  electing  to  treat  the  contract  as 
Talid  he  may  sue  for  specific  performance,  and  at  the  same  time 
claim  compensation  for  any  loss  which  he  suffers  from  the  fraud 
or  misrepresentation  of  the  other  party  (Specific  Belief  Act,  Sec- 
tion 19),  or,  if  the  misrepresentation  is  as  to  a  matter  over 
which  the  latter  has  any  control,  he  can  also  be  compelled  to 
sake  his  representation  good.  Thus,  where  a  vendor  purports  to 
sell  an  estate  in  fee,  and  it  turns  out  that  he  has  only  a  limited 
mterest,  the  purchaser  can  compel  him  to  get  in  the  reversion* 
Where  one  by  means  of  untrue  representations  induces  another 
to  taake  a  certain  marriage,  he  is  bound  to  make  them  good  (c). 

(3)  It  most  be  noted  that  this  exception  applies  only  where 
the  consent  has  been  obtained  by  misrepresentation  or  by  silence 
deemed  to  be  fraudulent.  Whenever,  therefore,  there  is  any 
actual  deceit  or  dishonesty,  the  fact  that  the  party  deceived  had 
the  means  of  discovering  the  truth  will  be  immaterial,  except 
indeed  as  evidence  that  the  consent  was  not  in  reality  caused  by 
the  deceit.  Thus,  where  the  seller  of  a  public  house  made  a 
false  statement  as  to  its  profits,  whereby  the  buyer  was  induced 
to  buy,  it  was  held  that,  though  he  had  the  means  of  informing 
himself  of  the  real  truth,  he  might  avoid  the  contract  {d). 

It  does  not  lie  in  the  mouth  of  a  person  who  has  made  a  false 
statement  to  say  that  the  person  to  whom  it  was  addressed  was 
not  infloenced  by  it  in  giving  his  consent,  for  the  very  object  of 
making  such  a  statement  might  be  to  throw  dust  in  his  eyes  and 
to  prevent  him  from  prosecuting  the  other  enquiries  which  might 
be  open  to  him. 

(a)  Weetem  Bank  of  Scotland  v.  Addie,  L.  R.,  1  So.  App.,  145. 

(b)  Henderson  v.  Boyal  British  Bank,  26  L.  J.,  Q.  B.,  112. 
(jc)  Hammersley  v.  De  Biel,  12  01.  &  F.,  45. 

(i)  DobeU  V.  Stevens,  S  B.  &.  C,  623. 
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The  distinction  taken  in  this  exception  was  made  by  Lord 
Chelmsford  in  a  recent  case  (a). 

The  circnmstanee  that  the  party,  who  alleges  deceit,  had  the 
means  of  discovering  the  trnth,  and  used  them,  is  relevant  to 
show  that  his  consent  was  not  caused  by  the  deceit  If  he  relies 
on  his  own  judgment,  he  may  preclude  himself  from  complaining 
of  the  untruth  of  a  statement  as  having  caused  the  contract 
Thus,  in  a  case  in  which  misrepresentations  were  made  about  the 
value  of  a  mine  in  which  the  plaintiff  was  about  to  take  shares, 
but  he  himself  visited  it  and  examined  into  its  condition,  it  was 
held  that,  not  having  relied  on  the  misrepresentations,  be  could 
not  avoid  the  contract  (b).  So  again,  an  estate  was  put  up  for 
sale,  described  as  in  a  ring-fence,  and  the  intending  purchaser 
visited  it  He  was  held  bound  to  complete  the  contract  though 
the  description  was  false  (e).  In  these  cases  it  was  shown  that 
the  party  was  induced  to  enter  the  contract,  not  in  consequence 
of  the  fraud,  but  in  consequence  of  the  information  which  he  him- 
self had  the  means  of  acquiring  and  did  acquire.  The  same 
principle  is  recognized  in  the  Act.     See  note  to  Section  116.] 

20.     Where  both  the  parties  to  an 

Agreement  / 

void  where  both  agreement  are  under  a  mistake  as  to  a 
mist^e  as  to  matter  of  fact  essential  to  the  agi'ee- 
matterof  fact.      ment,  the  agreement  is  void  (1). 

Explanation. — An  erroneous  opinion  as  to  the 
value  of  the  thing  which  forms  the  subject-matter 
of  the  agreement,  is  not  to  be  deemed  a  mistake  as 
to  a  matter  of  fact  (2). 

Illustrations, 

(a.)  A  agrees  to  sell  to  B  a  specific  cargo  of  goods  supposed  to  be  nn 
its  way  from  England  to  Bombay.  It  turns  out  that,  before  the  day  of 
the  bargain,  the  ship  conveying  the  cargo  had  been  cast  away  and  the 


(a)  Eeynell  v.  Sprye,  1  De  O.  M.  k  G.>  708  ;  Smith  t?.  Kay,  7  H.  L.  C,  770 ; 
Central  By.  Co.  of  Venezuela  v.  Eisoh,  L.  B.,  2  H.  L.,  99. 
(Jb)  Jennings  v.  Broughton,  5  De  G.  M.  &  G.,  126. 
(cf)  Dyer  x>,  Hargrave,  10  Vcs.  Jun,,  605. 
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goods  lost  Neither  party  was  aware  of  these  facts.  The  agreement  is 
Toid 

{b.)  A  agrees  to  boy  from  B  a  certain  horse.  It  turns  out  that  the 
horse  was  dead  at  the  time  of  the  bargain,  though  neither  party  was 
awire  of  the  fact.    The  agreement  is  void. 

(e.)  A,  being  entitled  to  an  estate  for  the  life  of  B,  agrees  to  sell  it 
to  C.  B  was  dead  at  the  time  of  the  agreement,  but  both  parties  were 
ignorant  of  the  fact.    The  agreement  is  void. 

[(1)  In  the  cases  given  in  the  illastrations,  the  agreement  is 
Toid  because  such  an  agreement  presnpposes  the  existence  of 
the  thing :  its  validity  is  conditional  upon  the  existence  of  an 
assumed  state  of  facts,  and  if  that  fails,  the  whole  transaction  falls 
to  the  ground.  "  There  must,"  says  Pothier,  "  be  a  thing  sold 
which  forms  the  subject  of  the  contract.  If,  then,  ignorant  of  the 
death  of  my  horse  I  sell  it,  there  is  no  sale,  for  want  of  a 
thing  sold"  (a).  In  Strickland  v.  Turner^  the  purchaser  of  an 
annuity  dependent  upon  a  life,  was  held  entitled  to  recover  back 
ihe  price  paid,  upon  its  being  ascertained  that  the  life  had  already 
expired  at  the  date  of  the  agreement  (6).  So,  where  a  policy  of 
insurance  was  renewed  by  parties  who  were  ignorant  that  the 
insured  had  already  died,  it  was  held  that  the  renewal  was  void  (c). 
Besides  the  cases  of  this  character,  there  may  be  error  as  to  the 
object-matter  of  the  agreement  or  its  necessary  qualities,  which, 
if  both  parties  labored  under  it,  would  invalidate  the  agreement. 

Hie  error  of  the  first  sort,  namely,  as  to  the  identity  of  the 
object-matter,  has  been  dealt  with  in  the  note  to  Section  18.  li 
excludes  all  notion  of  agreoment,  for  unless  the  minds  of  the  par- 
ties are  directed  to  the  same  object,  the  existence  of  consent  ia 
unpossible.  A  mere  mistake  in  the  name  is  immaterial,  if  the 
parties  are  agreed  as  to  the  thing,  and  when  the  mistake  relates  to 
the  properties  of  a  thing,  a  distinction  must  be  observed  between 
those  properties  by  which  the  thing  is  designated  as  belonging  to- 
a  known  kind,  and  other  properties  which  may  be  absent  withoui 
making  an  essential  difference.  In  the  cases  cited  in  the  note  to 
Section  113,  the  question  was  whether  the  thing  tendered  in  per- 
formance of  the  agreement  corresponded  in  kind  to  that  which  was 


(a)  Oontrat  de  Vente,  No.  4 ;  Haatie  v.  Couturier,  9  Ex.,  102. 

(*)  7  Ex.,  208. 

{e)  Pritchard  v.  Merchant's  Life  Assuranoe  Society,  27  L.  J.,  0.  P.,  i69» 
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bargained  for,  or  whether  the  difference  was  merely  in  quality :  the 
difference  being  in  kind,  the  transaction  was  void,  because  the  par- 
ties were  not  at  one  as  to  the  essential  properties  of  the  object- 
matter  of  the  agreement  Thus,  in  TkanUon  v.  Kempster  (a),  the 
sale  was  of  ten  tons  of  sound  merchantable  hemp,  but  it  was 
intended  by  the  vendor  to  sell  St.  Petersburg  hemp  and  by  the 
buyer  to  purchase  Riga  hemp.  The  broker  had  made  a  mistake  in 
describing  the  hemp  to  the  buyer^  and  the  Court  held  that  there 
was  no  contract. 

Where  the  actual  extent  of  an  estate  sold  is  considerably  greater 
or  less  than  what  it  is  stated  or  supposed  to  be,  the  sale  is  set  aside. 
In  Price  v.  North  (p),  the  estate  was  described  as  measuring  14 
acres  more  or  less,  but  it  appeared  that  the  acres  were  customary 
acres  and  equal  to  27  statute  acres,  it  was  considered  that  this  was 
ground,  not  for  modifying  the  contract,  but  for  avoiding  it 
altogether.  On  the  same  principle  a  sale  has  been  held  invalid 
where  leasehold  was  described  as  freehold  ;  there  was  no  fraud, 
but  the  purchaser  had  not  got  substantially  what  he  bargained  for. 

As  to  mistake  of  person,  see  note  to  Section  13. 

So,  an  agreement  to  purchase  shares,  made  in  the  ignorance  of 
both  parties  that  a  petition  for  winding  up  the  Company  had  been 
presented,  was  held  not  enforceable  against  the  purchaser  (c). 

A  distinction  must  be  made  between  mistake  in  the  intention  or 
purpose  of  the  parties,  and  a  nustake  in  rendering  their  intention 
into  words. 

An  agreement  is  not  void  if  the  mistake  is  one  for  which  a  rem9d7 
may  be  obtained  by  the  reformation  of  a  document.  In  such  cases 
there  is  an  agreement,  but  the  words  in  which  it  is  expressed  do  not 
rightly  represent  the  meaning  of  the  parties  (cf).  On  the  other 
hand,  when  the  mistake  consists  in  using  a  form  of  words,  which 
has  the  effect  of  creating  an  obligation  which  it  was  not  the 
intention  of  the  parties  to  create  at  all,  a  plea  of  mistake  would  be 
a  complete  answer  to  an  action.  In  Wake  v.  Harrop  (e)  the  defend- 
er) 5  Taunt,  786. 

(J)  2  Y,  &  a,  620. 

(o)  Emmerson^B  case,  L.  B.,  1  Cb.  App.,  433. 

(^)  Dmiff  V.  Parker,  L.  B.,  6  £q.,  131 ;  Ifaokensie  t^.  Goulson,  L.  R.' 
8  Eq.,  368. 

(0  30  L.  J.,  Ex.,  273  ;  BoUen  k  Leake's  Headings,  p.  569. 
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•nt  pleaded  that  it  was  intended  that  be  shoold  sign  as  agent  and 
ihtt  it  was  by  mistake  that  he  had  bonnd  himself  personally, 
llie  Court  held  that  this  was  a  good  equitable  plea,  because, 
nnder  such  circumstances,  equity  would  discharge  him  uncondi- 
tionally from  the  contract. 

(2)  The  supposed  value  of  the  thing  may  be  a  motiye  induc- 
mg  the  agreement,  but  it  can  scarcely  be  a  matter  essential 
to  it.  The  distinction,  which  is  often  rather  fine,  is  the  same 
as  that  which  is  drawn  between  the  specific  character  and  the 
quality  of  a  thing  sold.  The  distinction  is  well  illustrated  in 
Barr  r.  Gtbsan  (a),  where  the  defendant  covenanted  that  he  had 
power  to  sell  a  ship  which,  as  it  appeared  afterwards,  had  been 
wrecked  at  the  time  of  the  sale.  The  Court  held  that,  if  the 
ship  had  ceased  to  exist  as  ti  ship,  there  was  a  breach  of  the 
coTenant ;  but  if  it  still  existed  as  such,  however  damaged,  there 
was  no  breach,  as  the  covenant  imported  no  obligation  with 
r^^d  to  its  condition. 

Oral  evidence  is  admissible  to  show  that  a  written  agreement 
waa  made  under  a  mistake.  See  Section  92,  Proviso  (1 )  of  the 
Indian  Evidence  Act.] 

21.    A  contract  is  not  voidable  because  it  was 
Effect  of  mis-    causcd  by  a  mistake  as  to  any  law  in 
takes  aa  to  law.      foTce  in  British  India  (1)  ;  but  a  mis- 
take as  to  a  law  not  in  force  in  British  India  has 
the  same  effect  as  a  mistake  of  fact  (2). 

Illus^ations, 

A  and  B  make  a  contract  grounded  on  the  erroneousr  belief  that  a 
particular  debt  is  barred  by  the  Indian  Law  of  Limitation  :  the  con« 
tract  is  not  voidable. 

A  and  B  make  a  contract  grounded  on  an  erroneous  belief  as  to  the 
law  regulating  bills  of  exchange  in  France :  the  contract  is  voidable. 

[(1)  This  accords  with  the  English  common  law  rule,  that 
ignorance  of  law  cannot  be  pleaded.  Money  paid  by  a  man  who 
is  apprised  of  the  circumstances,  but  ignorant  that  they  afford 

(a)  3M.&W.,390. 
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him  a  legal  defence  is,  therefore,  not  recorerahle  (a).  '^  The 
Court/'  said  Chancellor  Kent^  <<  do  not  nndertake  to  reliore 
parties  from  their  acts  and  deeds  fairly  done,  though  under  a 
mistake  of  law.  Every  man  is  to  be  charged  at  his  peril  with 
a  knowledge  of  the  law.  There  is  no  other  principle  which  is 
safe  and  practicable  in  the  common  intercourse  of  mankind  "  ((). 

The  principle  has  been  applied  to  the  case  of  a  legatee  dis- 
satisfied with  the  construction  put  by  the  executor  on  the  will 
and  claiming  repayment  from  another  legatee,  to  whom  money  has 
been  paid  over  by  the  executor,  alleging  that  the  will  has  been 
wrongly  construed.  "  It  would  open,"  said  James,  L.  J.,  "  a 
fearful  amount  of  litigation  and  evil  in  the  cases  of  distribution 
of  estates,  and  it  would  be  difficult  to  say  what  limit  could  be 
placed  to  this  kind  of  claim,  if  it  could  be  made  after  an  executor 
or  trustee  had  distributed  the  whole  estate  among  the  persons 
supposed  to  be  entitled,  everyone  of  them  having  knowledge 
of  all  the  facts,  and  having  given  a  release"  (c).  At  the  same  time 
Courts  of  Equity  have  claimed  power  to  relieve  against  mistakes 
in  law  as  well  as  against  mistakes  in  fact,  in  cases  where  there 
is  an  equitable  ground  which  makes  it  inequitable  that  the  party 
who  has  received  the  money  for  other  property  should  retain  it; 
for  instance,  in  cases  where  there  is  a  fiduciary  relation  between 
the  parties,  or  where  there  is  any  ground  for  suspecting  that  any 
undue  advantage  has  been  taken  of  the  person's  ignorance.  The 
opinion  has  been  strongly  expressed  that  a  fraudulent  represen- 
tation as  to  the  effect  of  a  deed  may  be  used  in  defence  to  an 
action  on  the  deed  ((f). 

A  distinction  has  been  also  drawn  between  mistake  of  general 
law  and  mistake  in  construction  of  a  document,  upon  which 
Lord  Chelmsford  has  observed  as  follows  :  "  With  regard  to  the 
objection,  that  the  mistake  (if  any)  was  one  of  law,  and  that 
the  rule  "  Ignorantxa  juris  neminem  excusat "  applies,  I  would 
observe  upon  the  peculiarity  of  this  case,  that  the  ignorance 
imputable  to  the  party  was  of  a  matter  of  law  arising  upon  the 
doubtful  construction  of  a  grant.     This  is  very  different  from 

(a)  Bilbie  ».  Lumley,  2  East,  469. 

(ft)  Cited  in  Stor.  Eq.  Jur.,  note  to  §  126. 

(c)  Rogrers  v.  Ingham,  3  Ch.  D.,  361,  at  p.  366. 

(rf)  Hirschfield  v,  L.  B.  S.  C.  By.  Co.,  2  Q.  B.  D.,  1. 
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the  ignorance  of  a  well  known  rule  of  law.  And  there  are 
many  cas<»s  lo  be  found  in  whicli  equity,  upon  a  mere  mistake  of 
the  law  without  the  admixture  of  other  circumstances,  has  given 
relief  to  a  party  who  has  dealt  with  his  property  under  the  influ- 
ence of  snch  mistake"  (a). 

In  Cooper  v.  Fhibbs  (6),  the  parties  had  all  along  dealt  with  a 
cotain  fishery,  as  if  it  belonged  to  the  petitioner's  uncle,  and 
therefore,  on  his  death,  descended  to  his  daughters.  The  peti- 
tioner, being  under  this  misapprehension  and  ignorant  that  he 
himself  was  in  fact  tenant  for  life,  agreed  to  take  it  on  rent 
from  his  uncle's  daughters.  Afterwards  he  discovered  that  the 
fishery  really  belonged  to  himself  and  accordingly  prayed  that 
the  agreement  might  be  ordered  to  be  delivered  up.  In  the 
course  of  the  judgment,  Lord  Westbury  said,  "  It  is  said  '  Igno- 
rantia  juris  hand  excusat  ;*  but  in  that  maxim  the  word  *ju8* 
is  nsed  in  the  sense  of  denoting  general  law,  the  ordinary  law 
of  the  country.  But  when  the  word  *  ju8  *  is  used  in  tlie  sense 
of  denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be  the 
result  also  of  matter  of  law ;  but  if  parties  contract  under  a 
mntaal  mistake  and  misapprehension  as  to  their  relative  and 
respective  rights,  the  result  is,  that  that  agreement  is  liable  to  be 
set  aside  as  having  proceeded  upon  a  common  mistake.  Now, 
that  was  the  case  with  these  parties — the  respondents  believed 
themselves  to  be  entitled  to  the  property,  the  petitioner  believed 
that  he  was  a  stranger  to  it,  the  mistake  is  discovered,  and  the 
agreement  cannot  stand." 

In  cases  of  this  kind,  where  a  person  deals  as  owner,  with 
property  whicli  not  only  does  not  belong  to  him  but  actually 
belongs  to  the  other  party,  the  error  is  such  that  the  transaction 
is  wholly  void — there  is  an  entire  absence  of  consideration,  and 
it  wonld  seem  to  be  immaterial  that  the  error  arose  from 
ignorance  of  law  (c). 

(2)    Foreign  law  is  regarded   as  a  matter  of  fact  and  is 


(«)  Beauchamp  v.  Winn,  L.  B.,  6  H.  L.,  223. 

(()  L.  R.,  2  H.  L.,  149.    This  case  was  followed  in  Jones  v,  Clifloid, 
3Ch.D.,779. 
{c)  Bingham  v,  Bingham,  1  Yee.  Sen.,  126. 
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accordingly  proved  in  the  some  way.    See  Section  38  of  tiie 
Indian  Evidence  Act.] 

Contract  not        22.  A  contract is  Dot  Voidable mere- 

b^^^oTmt^  ly  because  it  was  caused  by  one  of 

^to  ^iSSttK  *^®  parties  to  it  being  under  a  mistake 

^^^  as  to  a  matter  of  fact. 

[  Wliere  the  terms  of  the  agreement  or  the  expressed  intention 
of  the  parties  nnmistakeably  denote  one  object,  it  is  not  open 
to  either  party  to  say  that  he  intended  something  different  If 
the  one  party  was  aware  that  the  other  was  labouring  under  t 
mistake,  and  did  not  relieve  him,  there  may  be  a  question  of 
fraud  or  of  a  breach  of  duty  to  make  a  communication  ;  bat 
otherwise  everybody  is  bound  by  his  expressed  intention.  Were 
this  not  so,  it  would  always  be  in  the  power  of  a  party  to  a 
contract  to  evade  it  by  alleging  a  mistake.  So,  if  a  buyer  sup- 
poses that  an  article  will  answer  a  certain  purpose  for  which  it 
turns  out  unavailable,  or  that  it  possesses  some  special  valae, 
he  is  not  in  a  position  to  say  that  his  apparent  consent  to  the 
bargain  was  not  real  (a). 

A  mistake  of  the  vendor  in  exhibiting  a  wrong  sample  does 
not  render  the  contract  voidable  by  him,  because  his  acts 
preclnde  him  from  saying  that  he  entered  into  it  in  a  different 
sense  from  that  in  which  it  was  understood  by  the  purchaser  (b) ; 
but  if  the  latter  had  been  aware  that  the  vendor  was  under  t 
misapprehension,  then  the  contract  might  have  been  voidable  (c). 

Mistake  in  the  motive  which  induces  a  person  to  enter  into  a 
contract  is  no  ground  for  avoiding  it.  Where  the  defendants, 
thinking  that  the  arrangements  for  amalgamating  their  Company 
with  another  were  complete,  gave  plaintiff  a  bill  of  exchange  in 
payment  of  a  debt  owed  by  the  latter  Company,  it  was  held 
to  be  no  defence  to  an  action  on  the  bill,  that  the  defendants 
gave  it  under  a  mistake,  the  supposed  amalgamation  turning 
out  abortive  (d)  (see  cases  cited  in  note  to  Section  72). 

(a)  Chanter  v.  Hopkins,  4  M.  &  W.,  399. 
ib)  Soott  t'.  IdtUedale,  27  L.  J.,  Q.  B.,  201. 
(c)  Smith  V.  Hnghes,  L.  B.,  6  Q.  B.,  697  at  p.  610. 
id)  Balfour  v.  The  Sea,  Fire  and  Life  Assurance  Company,  27  L.  J«, 
C.  P.,  17. 


Digitized  by 


Google 


SSC.  2S.]  COKSID£RATI0N.  95 

As  in  cases  where  frand  is  alleged,  the  Court  of  Chaiwsery 
makes  a  distinetron  between  the  grounds  for  setting  aside  an 
agreement  and  those  for  refusing  to  decree  specific  performance. 
Thas,  specific  performance  was  refused  against  a  purchaser  of  a 
lot  at  an  auction,  who  had  by  mistake  bid  for  a  lot  which  he  had 
not  intended  to  buy  (a).] 

a^nS^S        23.     The  consideration  or  object  (1) 
Xt  w?^  ^^    ^^  ^^  agreement  is  lawful,  unless— 

it  is  forbidden  by  law  (2) ;  or 

IS  of  sucb  a  nature  that,  if  permitted,  it  would 
defeat  the  provisions  of  any  law  (3) ;  or 

is  fraudulent  (4 ) ;  or 

involves  or  implies  injury  to  the  person  or  pro- 
perty of  another  (5);  or 

the  Court  regards  it  as  immoral  or  opposed  to 
public  policy  (6). 

In  each  of  these  cases,  the  consideration  or  object 
of  an  agreement  is  said  to  be  unlawful.  Every 
agreement  of  which  the  object  or  consideration  is 
uulawiul,  is  void. 

lUtutratioM. 

(a.)  A  agrees  to  sell  his  house  to  B  for  10,000  rupees.  Here,  0*1 
promise  to  pay  the  sam  of  10,000  rupees  is  the  consideration  for  A*8 
promise  to  sell  the  house,  and  A*s  promise  to  sell  the  house  is  the 
conrideration  for  B*8  promise  to  pay  the  10,000  rupees.  These  are 
Iftwfbl  considerations. 

(b.)  A  promises  to  pay  B  1,000  rupees  at  the  end  of  six  mouths,  if 
C,  who  owes  that  sum  to  B,  fails  to  pay  it.  B  promises  to  graut  time 
to  C  accordingly.  Here,  the  promise  of  each  party  is  the  consider- 
a^n  for  the  promise  of  the  other  party,  and  they  are  lawful  consi- 
dentions. 

(c.)  A  pronaises,  for  a  certain  sum  paid  to  him  hy  B,  to  make 
good  to  B  the  value  of  his  ship  if  it  is  wrecked  on  a  certain  voyage. 

id)  Halius  V.  Freeman,  2  Keen,  25. 
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Here,  A*8  promise  is  the  consideration  for  n*s  pajment,  and  B*8  pay- 
ment is  the  consideration  fur  A*s  promise,  and  these  are  lawful  conai- 
derations. 

(d.)  A  promises  to  mnintain  B's  child,  and  B  promises  to  pay  A 
1,000  rupees  yearly  for  the  purpose.  Here,  the  promise  of  each  party 
is  the  consideration  for  the  promise  of  the  other  party.  They  are  Uw* 
ful  considerations. 

(tf.)  A,  B  and  C  enter  into  an  agreement  for  the  diyision  among 
them  of  gains  acquired,  or  to  be  acquired,  by  them  by  fraud.  The 
agreement  is  void,  as  its  object  is  unlawful. 

(/.)  A  promises  to  obtain  for  B  an  employment  in  the  public  serriee, 
and  B  promises  to  pay  1,000  rupees  to  A.  The  agreement  is  void,  as 
the  consideration  for  it  is  unlawful. 

(g.)  A,  bein^  agent  for  a  landed  proprietor,  agrees  for  money,  with- 
out the  knowleilge  of  his  principal,  to  obtain  for  B  a  lease  of  land 
belonging  to  his  principal.  The  a^rreement  between  A  and  B  is  void, 
as  it  implies  a  fraud  by  concealment  by  A  on  his  principal. 

(A.)  A  promises  B  to  drop  a  prosecution  which  he  has  institnted 
against  B  for  robbery,  and  B  promises  to  restore  the  value  of  the  thiogi 
taken.    The  agreement  is  Toid,  as  its  object  is  uulawful. 

(t.)  A*s  estate  is  sold  for  arreare  of  revenue  under  the  provirioni 
of  an  Act  of  the  Legislature,  by  which  the  defaulter  is  prohibited  from 
purchasing  the  estate.  B,  upon  an  underatanding  with  A,  becomes 
the  purchaser,  and  agrees  to  convey  the  estate  to  A  upon  receiving 
from  him  the  price  which  B  has  paid.  The  agreement  is  void,  as  it 
renders  the  transaction,  in  e£[ect,  a  purchase  by  the  defaulter,  and  would 
80  defeat  the  object  of  tL:e  law. 

(/)  A,  who  is  B's  mukhtir,  promises  to  exercise  his  influence,  as 
each,  with  B  in  favor  of  C,  and  C  promises  to  pay  1,000  rupees  to 
A.    The  agreement  b  void,  because  it  is  immoral. 

(k,)  A  agrees  to  let  her  daughter  to  hire  to  B  for  concubinage. 
The  agreement  is  void,  because  it  is  immoral,  though  the  letting  may 
not  be  punishable  under  the  Indian  Penal  Code. 

[  (1)  The  object  of  an  agreement  is  the  thing  promised. 
Thus,  if  A  agrees  to  sell  his  house,  the  object  of  the  agreement 
is  the  sale  of  the  house.  If  A  agrees  to  marry  B,  the  object 
of  the  agreement  is  the  marriage  of  A  to  B. 

"  Object  *'  and  **  consideration  "  are  diflferent  names  for  the 
same  thing  viewed  from  the  different  points  of  view  of  the 
parties :  that  which,  as  regards  one  party,  is  the  object  of  the 
contract,  is,  as  regards  the  other  party,  its  consideration. 
H    either    of  these    is   unlawful,  the    contract    is    void.    The 
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nme  rale  is  laid  down  in  a  somewhat  amplified  fotro  in  the 
aext  succeeding  section.  Even  a  partial  illegality  in  either 
consideration  or  object  will  invalidate  the  entire  contract. 
The  only  exceptions  are  those  provided  in  Sections  57  and  58, 
where  there  are  two  sets  of  promises,  one  legal  and  the  other 
ill^al;  or  where  there  is  an.  alternative  promise,  one  branch 
of  which  is  legal  and  the  other  illegal ;  in  these  cases  the 
]MirtiaIly  illegal  character  of  the  contract  does  not  preyent  its 
1^  portion  from  being  enforced.  In  the  cases  mentioned 
in  Sections  27  and  28,  the  contract  is  declared  void  only  '<  to 
that  extent,"  and,  therefore,  in  any  contract  which  falls 
within  those  sections,  if  the  illegal  portion  can  be  got  rid  of; 
l^e  legal  portion  may  be  enforced.  This  role  follows  the 
English  cases  npon  the  subject. 

It  woold  appear  to  be  the  right,  and  eyen  the  dnty,  of  a 
Conrt  to  notice  any  illegality  of  "consideration,  if  apparent 
dn  the  face  of  the  proceedings,  whether  urged  by  the  parties* 
or  not.  "  It  may  be  admitted,"  observed  their  Lordships,  in  Fischer 
V.  Kamala  Naicker  (a),  "  that  the  Conrt  would  have  the  right, 
^perhaps  even  lay  under  an  obligation,  to  take  cognizance,  mota 
**proprio^  of  any  objection,  manifestly  apparent  on  the  face  of 
''the  proceeding,  which  showed  that  it  was  against  morality  or' 
^'public  policy." 

*  (2)  Sections.  26  and  30  are  specimens  of  contracts  forbidden 
by  law.  See  also  33  &  34  Vict.,  c.  90  (Illegal  Shipbuilding),' 
Act  XXI  of  1856,  Act  I  of  1866  (Madras),  sales  of  spirits  in  can- 
tonments, &o.  The  law  does  not,  for  the  most  part,  forbid 
things  in  express  language,  but  imposes  penalties  for  doing 
them ;  the  imposition  of  such  a  penalty  is  deemed  to  imply  a 
^hibition,  and  an  agreement  to  do  a  thing,  so  impliedly- 
pohibited,  would  be  unlawful  {b), 

(3)  An  example  of  (3)  is  given  in  Illustration  (i).  The" 
law  will  not  enforce  agreements,  the  yery  object  of  which  is 
to  render  its  own  enactments  nugatory.  Thus,  in  the 
namerous  cases  in  which  particular  persons,  officials  and 
others,  are  forbidden  to  purchase  at  particular  sales,  an  agreement 


id)  8  M.  I.  A.,  187. 

(ft)  Porster  r.  Taylor,  6  B.  &  A.,  887. 

13 


Digitized  by 


Google 


9t  UNLAWFUL  CONSIDEBATION.  [CH.  IL 

made  for  the  purpose  of  enabling  such  a  person  to  become  a 
purchaser,  would  be  void.  In  a  recent  case  (a)  it  was  held  that  a 
(contract  to  giFe.a  boy  in  adoption  in  consideration  of  an  annual 
allowance  being  made  to  his  natural  parents  was  held  void,  partly 
en  the  ground  of  its  being  calculated  to  defeat  the  provisions  of 
t,he  Hindu  law,  and  partly  on  the  ground  of  its  being  injurious 
to  the  boy  himself. 

It  is  contrary  to  the  policy  of  the  law  to  allow  persons,  by  a 
contract  between  themselves,  to  avoid  a  marriage  on  the  happen- 
ing of  any  event  they  may  think  fit  to  fix  upon  ;  therefore,  a  suit 
brought  on  a  contract  entered  into  by  Hindus  living  in  Assam,  by 
which  it  was  agreed  that  upon  a  certain  event  happening  the 
marriage  was  to  become  null  and  void,  was  declared  not  to  be 
maintainable  (6). 

The  plaintiff  paid  fifty  rupees  to  the  defendants  on  the  condition 
that  they  should  procure  the  release  of  her  husband  from  jai), 
and  in  an  action  for  breach  of  contract  it  was  decided  that  the 
plaintiff  could  not  recover,  as  the  contract  was  illegal  and 
immoral  (c). 

•'  A  contract  providing  for  the  collection  and  payment  over  to 
the  zemindar  of  the  proceeds  of  such  [illegal]  a  cess  appears  to  ns 
to  fall  within  the  rule  stated  by  Chief  Justice  Holt  in  BartleU  v. 
Vinor  {d),  viz,,  *  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  Statute,  is  a 
void  contract'"  (e). 

(4)  Thus,  when  the  plaintiff  had  contracted  with  the  Govern- 
ment to  keep  certain  horses  for  the  army,  and  the  defendant  had 
contracted  with  the  Government  to  supply  them  with  forage,  and 
the  defendant  agreed,  in  consideration  of  the  plaintiff  not  drawing 
the  forage,  to  allow  plaintiff  so  much  for  each  ration  of  forage 
not  drawn  ;  the  agreement  was  held  void  as  being  a  fraud  upon 
Government  (f).  The  plaintiff  being  desirous  of  forming  a  Company 

(a)  Eshan  Kishor  Acharjee  Chowdhzy  v,  Hans  Chandra  Ghowdhzy, 
18  B.  L.  B.,  App.,  42. 

(»)  Sitanun  v,  Mussamnt  Aheeree  Heerahnee,  11  B.  L.  B.»  129. 

Ic)  Piotima  Aurat  v.  Dukhia  Sirkar,  9  B.  L.  B.,  Appx.,  58. 

(<0  Carthew,  252. 

(0  Eamala  Kant  Ghoee  v.  Kaln  Mahomed  Mandal,  8  B.  L.  B.,  A.  C, 
44,  ^^  Norman,  J. 

(/)  WiUifl  r.  Bi^wln,  2  Pong.,  450* 
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for  the  working  of  a  certain  process,  bongbt  of  the  defendants 
the  exclusive  right  to  use  the  process,  knowing  at  the  same  time 
that  the  defendants  did  not  possess  the  exclusive  right,  but 
thinking  to  induce  persons  to  take  shares  in  the  Company  under 
the  belief  that  such  exclusive  right  was  transferred  to  him.  The 
drcnmstance  of  the  contract  between  plaintiff  and  defendants  being 
entered  into  in  contemplation  of  a  fraud  on  the  intended 
shareholders,  was  held  to  be  one  ground  for  dismissing  the  suit 
brought  to  recover  the  purchase-money  as  money  paid  for  a 
consideration  which  had  failed  (a). 

(5)  Thus,  a  tradesman  cannot  recover  the  price  of  libelloas 
pnblications  sold  by  him :  nor  a  printer  the  price  of  printing 
a  libellous  work  {b) :  nor  can  an  agreement  to  indemnify  a 
publisher  for  any  damages  incurred  by  him  owing  to  the 
publication  of  a  libellous  work,  be  enforced.  Another  instance 
is  afforded  by  a  case  in  which  a  clerk  made  an  agreement 
with  his  employer's  brokers  to  receive  a  percentage  of  the 
brokerage  earned  on  transactions  carried  out  for  bis  employer, 
as  a  consideration  for  inducing  his  master  to  employ  the 
brokers  (c). 

A  promise  to  indemnify  plaintiff  in  consideration  of  his  having 
published  a  libel  and  defended  an  action  brought  against  him  for 
it  at  defendant's  request,  is  void  (d), 

(6)  This  part  of  the  section  is  so  worded  as  to  give  the 
Courts  considerable  latitude  in  refusing  to  recognize  any  contract 
which  they  consider  in  its  character  or  tendency  calculated  to 
injure  the  public  interests. 

Illnsbation  (/)  points  to  one  highly  important  class  af  agree- 
ments void  on  the  ground  of  public  policy,  those,  namely, 
which  involve  a  traffic  in  public  offices.  Thus,  a  promise  by 
defendant,  in  consideration  of  £5,000,  to  procure  the  command 
of  a  ship  in  the  East  India  Oompany^s  Service  for  another,  and 
to  repay  the  X5,000  when  any  other  person  should  be  appointed, 
was  held  void,  so  that  an  action  would  not  lie  against  the  defend- 


(a)  Begbie  v,  PhoBphate,  etc.,  Co.  Limited,  1  Q.  B.  D.,  679. 
ib)  Poplett  V.  Stockdale,  \  Ry.  &  M.,  337. 

(c)  V.  Oonpatrav  v.  R.  Pranjevandas,  7  Bom.  (0.  C),  9i. 

(d)  Shackell  r.  Rosier,  2  Bing.,  N.  C,  634. 
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ftnt  for  tire  repayment  of  the  £5,000  (a).  So,  agreements  to  resign 
public  ofi&ces,  and  promisee  made  in  consideration  of  such  resig- 
nations, have  been  held  to  be  void.  So,  also,  where  the  plaintiff 
held  an  office  in  the  dock-yard,  and  the  agreement  was  that,  in 
consideration  of  the  plaintiff  allowing  himself  to  be  snperan- 
filiated,  the  defendant  would,  if  he  succeeded  the  plaintiff,  pay 
bim  a  share  of  the  annual  profits  of  the  office  (5).  Sale  and  bror 
kerage  of  public  offices  is  forbidden  by  49  Geo*  III,  cJL26,  §  3,  a 
Statute  which  is  in  force  in  the  Presidency-towns. 

Another  class  of  agreements^  void  on  the  ground  of  pnblii; 
j)olicy^  are.  those  which,  are  made  with  a  foreign  enemy,  except 
with  the  license  of  tlie  Crown.  So,  alao,  is  an  agreement  made  by 
an  agent  on  account  of  a  foreign  enemy,  so  that  the  agent  can- 
Xiot  recover  on  it,  though  the  contract  be  in  his  own  name  (c);  and 
British  subjects  or  neutrals,  voluntarily  residing  in  a  hostile 
country,  are,  as  regards  contracts  made  with  them,  in  the  position 
of  alien  enemies,  and, therefore  contracts  made  with  them  will  b$ 
illegal  ((2).  £ut  it  appears  that  a  prisoner  of  war  can  both  sue  for 
3ervioes  rendered  by  him  while  a  prisoner,  and  can  be  sued  on  his 
acceptance  given  while  a  prisoner  (e),  A  contract  of  insurance  of 
a  foreign  ship  or  goods  against  British  capture  is  illegal,  and 
l^nch  capture  is  always  impliedly  excepted  from  any  such  policy, 
A  contract,  originally  good,  may  become  void  by  a  declaration  of 
yrtLT  rendering  its  completion  illegal.  Thus,  a  charter-party .  to 
load  a  cargo  at  a  foreign  port  was,  after  a  declaration  of  war, 
held  to  be  discharged,  inasmuch  as  the  charterer  could  not  provide 
the  cargo  without  trading  with  the  enemy  (/).  If  there  is  the 
license  of  the  Crown,  e.  ff.,  an  order  in  Council  allowing  trade  to 
certain  places  or  for  a  certain  time,  any  contract  which  fell  within 
the  terms  of  the  license  would  be,  of  course,  enforceable  (y). 

(a)  Blachford  v,  Preston,  8  T.  R.,  89. 

(d)  Parsons  v,  Thompson,  1  Black.,  H.,  322. 

(^)  Brandon  v.  Nesbitt,  6  T.  R.,  23. 

Id)  Willison  V.  Patteson,  7  Taunt.,  439. 

(tf)  Sparenburgh  v.  Bannatyne,  1  B.  &  P.,  163  j  Antoine  v,  Morshead, 
6  Taunt.,  236. 

(/)  Esposito  r.  Bowden,  24  L.  J.,  Q.  B.,  210.  As  to  a  jostlfication  of 
refosal  to  perform  a  ooatract  owing  to  restraint  of  prmoes,  Qeipel  t* 
BmiiiK,  L.;  B.,  7  Q.  B.,  404. 

^-^imoiitson  p.  Blessig,  11  Ex.,  135. 
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ninstrations  (J)  and  (k)  gire  instances  of  agreements  which 
the  law  considers  immoral :  (g)  is  an  agreement  inrolriug 
condact  on  the  mnkhtar's  part  which  is  inconsistent  with 
the  duty  which  he  owes  to  his  employer,  and  is  therefore  disr 
countenanced  by  the  law. 

In  the  same  way  the  law  disfavors  social  immorality,  concur 
binage,  &c.  The  thing  in  itself  may  not  be  an  offence,  but  the 
Itw,  though  tolerating  it,  refuses  to  lend  its  aid  in  enforcing 
agreements  in  which  it  forms  an  ingredient  (a).  A  contract  of  sale  or 
hiring  of  things  to  be  used  in  a  brothel  or  .by  a  prostitute  for 
purposes  incidental  to  her  profession  is  void  ;  and  the  price  of  the 
things  or  the  sum  agreed  to  be  paid  on  account  of  hire  cannot  be 
recoTered  (&).  The  principles  which  goTem  the  English  cases 
are  applicable  to  this  country,  and,  accordingly,  a  landlord  cannot 
recover  the  rent  of  lodgings  knowingly  let  to  a  prostitute  (c); 
Illustration  (k)  states  the  case  of  an  agreement  for  concu- 
binage, and  in  English  law  bonds  given  to  induce  the  obligee 
to  life  in  illicit  cohabitation  are  likewise  void.  On  the  other 
hand,  the  consideration  of  past  cohabitation  and  previous  seduc* 
iion  does  not  make  a  bond,  which  being  under  seal  requires  in 
English  law  no  consideration,  void :  such  consideration  is  not 
held  good  so  as  to  support  a  promise  not  under  seal,  but  it  is  not 
held  illegal.  On  the  same  principle,  a  bond  to  provide  for  the 
fatnre  separation  of  husband  and  wife,  or  made  in  contemplation 
of  a  breach  of  conjugal  fidelity,  is  illegal,  it  being  both  immoral 
and  opposed  to  public  policy  that  married  persons  should  contenH 
plate  such  arrangements. 

When,  however,  the  separation  has  actually  occurred,  it  is  not 
illegal  for  a  husband  and  wife  to  provide  by  deed  for  their  rights 
and  liabilities  during  the  separation  (d)  ;  and  the  Courts  will  en- 
force performance  of  an  agreement  to  execute  such  a  deed, 
or  of  the  covenants  contained  in  it  (e),  A  covenant  on  the  hus- 
band's part  not  to  sue  for  restitution  of  conjugal  rights  is  usual  in 

(a)  Brown  v.  Brine,  1  lis.  D.,  5  ;  Collins  v,  Blantem,  1  Smith's  L.  C, 
325. 

(()  Hamilton  v.  Grainger,  5  H.  &  N.,  40  ;  Pearce  v.  Brooks,  L.  B.,  1  Sx., 
213. 

(e)  Ganrinath  Mookerjee  r.  Madhumani  Peahakar..  9  B. '. 

(d)  Randle  v,  Gonld,  27  L.  J.,  Q.  B.,  67. 

(e)  Sanders  v,  Bodway,  22  L.  J.,  Oh.,  230. 
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sach  deeds,  and  will  be  enforced  in  equity  bj  injunction  (a) 
though  not,  it  appears,  in  the  Divorce  Court  (5). 

There  are  some  agreements  which,  though  not  actually  immoral, 
are  regarded  by  the  law  as  of  an  immoral  tendency,  and  are,  on 
this  ground,  discountenanced.  Thus,  agreements  to  procure  the 
marriage  of  another  person  are  treated  as  unlawful  by  the  Eng- 
lish Courts,  and  a  bond,  in  which  the  obligor  bound  himself  to 
pay  £500  within  three  months  after  his  marriage  to  a  particular 
lady,  being  made  for  the  purpose  of  procuring  the  marriage,  was 
held  to  be  yoid  (c). 

An  agreement  by  one  person  not  to  bid  against  another  at  aa 
auction  is  not  illegal  (d). 

Agreements  for  the  sale  of  goods  for  the  purpose  of  smuggling 
them  out  of  British  territory  are  yoid,  and  the  price  of  goods  so 
sold  cannot  be  recovered  (e).  But  this  rule  does  not,  according  to 
English  law,  apply  to  a  contract  made  in  a  foreign  country  for 
the  sale  of  goods  prohibited  in  British  territory,  if  the  delirery 
is  complete  abroad,  although  the  seller  knows  that  they  are  to  be 
smuggled  into  British  territory  (/),  and  an  action  might  be  hrought 
for  the  price  of  such  goods.  The  case  is  otherwise  if  the  seller 
is  to  deliver  them  in  British  territory,  or  if  they  are  to  be  paid 
for  only  if  the  vendee  succeeds  in  landing  them. 

Nor  can  the  vendor  of  goods  abroad,  who  has  packed  them  in 
a  particular  manner  by  order  of  the  buyer,  for  the  purpose  of 
smuggling  them  into  British  territory,  and  who  knew  at  the  time 
that  they  were  to  be  so  smuggled,  recover  their  value,  though  be 
took  no  share  in  the  actual  importation  (g). 

On  the  same  ground  the  compromise  of  offences  is,  as  a  general 
rule,  forbidden.  Sections  213  and  214  of  the  Indian  Penal  Code 
make  it  a  punishable  offence  to  accept  or  ask  for,  give  or  agree 
to    give,   any    gratification   in   consideration   of  concealing   an 


(a)  Hunt  V.  Hunt.  31  L.  J.,  Ch  ,  161. 

(b)  Mortimer  v.  Mortimer,  2  Hagg.,  Cons.,  318. 
(o)  Hall  V.  Potter,  3  Lev..  411. 

(d)  In  re  Garew's  Estate,  26  Beav.,  187  ;  Galton  v.  Emoss,  1  CoL,  243 ; 
Sugd.,  V.  &  P.,  11. 

(e)  Biggs  V.  Lawrence,  3  T.  R.,  454. 
(/)  Holman  r.  Johnson,  1  Cowp.,  341, 
Iff)  Waymell  v,  Reod,  6  T.  R.,  599. 
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offence,  or  of  screening  any  person  from  legal  punishment,  or 
of  not  proceeding    against    any    person    for    the    purpose   of 
bringing  him  to  justice.     There  is  an  exception,  however,  in  favor 
of  cases  in  which  the  offence  consists  only  of  an  act,  irrespective 
of  the  intention  of  the  offender,  and  for  which  the  person  injured 
may  bring  a  civil  action.     The  "  intention  "  here  referred  to  is 
clearly,  not  the  intention  which  is  a  necessary  ingredient  of  every 
offence  (I.  P.  C ,  Sec.  80),  but  that  special  intention,  which   is 
specified  in  so  'many  sections  of  the  Code  as  forming  a  necessary 
ingredient,  or  entailing  an   additional  punishment,  in  particular 
offences.    Where,  therefore,  an   act  is  an  .offence,  irrespective 
of  any  such  special  intention   on   the   part  of  the  person   doing 
it,  and  when  the  same   act  can   be  made  the  subject  of  a  civil 
snit,  the  party  injured  is   at  liberty  to  compromise   it.     Assanlt 
and  adultery  are  the  instances  given  in  the  Code  of  offences  which 
may  be  compromised*     Bigamy   cannot,   because  it   is  not  the 
snbjeet  of  a  civil  suit ;  nor,  it  appears,  could  mischief  (Sec.  425) 
be  compromised,   because    a   special    intent  is   specified   in  its 
definition   as   a  necessary  ingredient  of  the  offence.     The  ques^ 
tion  of  compounding  offences  was  fully  considered  in  the  late 
case  of  Reg  v.  Eakimat  (a),    and  West,    J.,     construed    the 
words  in   the  exception  to   Section   214,   "  may   bring  a  civil 
action"  as  meaning  ''  may  bring  an  action  without,  or  instead  of, 
instituting  criminal  proceedings."     He  was  of  opinion  that  when- 
crer  the   words    '  voluntarily,'    *  intentionally,'     *  fraudulently,' 
'dishonestly'    or  others   whose  definition   involves   a   particular 
intention,  enter  along  with  a  specified  act  into  the  description  of 
an  offence,  the  offence,  not  being  one  ''  irrespective  of  the  inten- 
tion," is  not  one  which  the  exception  to  Section  214  by  itself  allows 
to  be  compounded.  •  •  .   The  offence,  to  admit  of  compromise, 
most  be   one  in  this   sense  irrespective  of  the  intention,  and 
it  must  be  one  for  which  a  civil  action  may  be  brought  at  the 
option  of  the   person   injured,  instead   of  criminal  proceedings." 
The  compromise  of  a  suit  for  dissolution  of  marriage  in  considera- 
tion of  the  co-respondent  paying  the  petitioner  a  sum   of  money, 
is  considered  in  England  contrary  to  public  policy  ;  the   Court  of 
Chancery  will  not  grant   specific  performance  of  such  an  agree- 

(a)  I.  L.  B.,  1  Bom.,  147,  at  pp.  152, 154. 
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ment,  and  a  bodd  giren  in  consideration  of  giving  np  and 
abandoning  a  petition  for  divorce  cannot  be  enforced  by  the 
obligee  (a). 

Another  class  of  agreements  held  void  on  the  ground  of 
public  policy  are  those  by  which  a  person  agrees  to  maintain 
a  suit  in  which  he  has  no  interest,  a  proceeding  known  to  English 
law  as  maintenance,  and  those  in  which  a  person  bargains  for 
a  share  of  the  result  to  be  ultimately  decreed  in  a  suit  in  con- 
sideration of  assisting  in  its  maintenance^  which  is  styled 
champerty.  Both  of  these  proceedings  are  offences  at  Common 
Law,  and  agreements  in  which  they  form  a  part  are  illegal. 
Thus,  in  England,  the  assignment  by  a  sailor  of  part  of  bis 
prize-money,  pending  the  prize-suit,  to  his  prize  agents,  in 
consideration  of  their  carrying  on  the  suit,  and  indemnifying 
him  against  the  costs  and  charges  thereof,  was  considered  void  (6). 
On  the  same  ground,  any  arrangement,  by  which  an  attorney 
agrees  with  his  client  to  be  paid  by  a  share  of  whatever  is  re- 
covered in  the  action,  is  illegal  (o).  So,  also,  an  agreement  that 
defendant  should  institute  proceedings  for  the  recovery  of  certain 
property,  and  that  the  plaintiff  should  supply  him  with  evidence 
sufficient  to  enable  him  to  recover,  and  that  plaintiff  should,  in 
consideration  thereof,  enjoy  a  share  of  the  property  recovered, 
is  illegal  (d).  On  the  other  hand,  an  agreement  between  several 
persons  to  combine  in  resisting  actions  brought  against  each  of 
them,  founded' on  claims  of  a  like  nature,  is  not  illegal ;  nor  is 
an  agreement  enabling  the  purchaser  of  an  estate  to  use  tbe 
vendor's  name  in  suing  for  injuries  done  to  it  previous  to  the 
sale  (e).  Likewise,  an  agreement  by  an  attorney  with  a  client 
^^  to  charge  nothing  if  he  lost  the  action,  and  to  take  nothing  for 
costs  out  of  any  money  that  might  be  aw^cded  to  him  in  such  an 
action,"  was  held  not  to  be  champertous  (/). 

The  qualities  attributed  to  champerty  or  maintenance  bj 
English  law  must,   in   the  opinion  of  the  Judicial  Committee, 

(a)  Gipps  V.  Hume,  31  L  J.,  Ch.,  37 ;  2  John,  ic  H.,  617. 

(A)  Stevens  v.  Bagwell,  15  Ves.,  139. 

Ic)  Earle  u,  Hopwood,  30  L.  J.,  C.  P.,  217. 

id)  Sprye  v.  Porter,  26  L.  J.,  Q.  B.,  64  ;  7  Ell.  &  B.,  68. 

{e)  Williams  ©.  Protheroe,  6  Bing.,  309. 

(/)  Jennings  v,  Johnson,  L.  B.,  8  C  P.,  i26. 
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characterize  the  same  matter  in  this  country.  There  ^'  mast  be 
something  against  good  policy  and  justice,  something  tending  to 
jHt)mote  unnecessary  litigation,  something  that  in  a  legal  sense 
is  immoral,  and  to  the  constitution  of  which  a  bad  motive  in 
tiie  same  sense  is  necessary  "  (a).  But  the  specific  English  law  of 
maintenance  and  champerty  has  not  been  introduced  into 
India  (6).  The  opinions  expressed,  that  the  English  Statute 
and  Common  Law  relating  to  champerty  and  maintenance  prevail 
in  the  Presidency-towns  (c),  must  now  be  considered  erroneous. 
What  the  Courts  have  here  to  do  is  to  apply  the  broad  principles 
of  equity  and  good  conscience,  and  to  consider  whether  a  trans- 
action impeached  on  the  ground  of  maintenance  is  merely  the 
acquisition  of  an  interest  in  the  subject  of  litigation  bona  fide 
entered  into,  or  whether  it  is  an  unfair  or  illegitimate  transaction 
got  up  merely  for  the  purpose  of  spoil  or  litigation  {d),  A  fair 
agreement  to  supply  funds  to  carry  on  a  suit  in  consideration  of 
having  a  share  of  the  property  if  recovered  ought  not  to  be 
regarded  as  being  per  se  opposed  to  public  policy.  Indeed, 
cases  may  be  easily  supposed  in  which  it  would  be  in  furtherance 
of  right  and  justice^  and  necessary  to  resist  oppression,  that  a 
fiuitor  who  had  a  just  title  to  property,  and  no  means  except  the 
property  itself,  should  be  assisted  in  this  manner.  But  agreements 
of  this  kind  ought  to  be  carefully  watched,  and  when  found 
to  be  extortionate  and  unconscionable,  so  as  to  be  inequitable 
against  the  party,  or  to  be  not  with  the  bona  fide  object  of 
assisting  a  claim  believed  to  be  just  and  of  obtaining  a  reasonable 
recompense  therefor,  but  for  improper  objects,  or  for  the  purpose 
of  gambling  in  litigation  or  of  injuring  or  oppressing  others  by 
abetting  and  encouraging  unrighteous  suits,  so  as  to  be  contrary 
to  public  policy,  effect  ought  not  to  be  given  to  them. 

Mere  relationship  and  a  collateral  interest  in   the    property  in 
suit  does   not  justify  champerty.     Thus,  when  the  plaintiff  was 

(a)  Fifloher  v,  Kamala  Naioker,  8  Moo.  I.  A.,  170. 

(h)  Bam    Coomar    Coondoo  v.    Chunder  Canto  Mookerjee,  I.  L.  E. 
2  Cal.,  233 ;  Mnlla  Jaffarjl  Tyeb  AU  v.  YaoaU  K&dar  Bi,  7  Mad.  H.  C,  128. 

((?)  Gicee  V.  Amirtamayi  Dasi,  4  B.  L.  B.,  O.  J.,  1 ;    Bam  Coomar 
Ooondoo  V,  Chunder  Canto  Mookerjee,  I.  L.  B.,  2  Cal.,  at  p.  251. 

id)  Chedambara  Chetty  v,  Benja  K.  M.  V.  Puchanja  Naiker,  13  B.  L.B., 
509;  L.  B.,  S.  C,  1  I.  A.,  241. 
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beir  at  law  and  one  of  the  next-of-kin  of  the  defendnnt,  and 
A,  who  was  defendant's  brother  and  plaintiff's  consin,  had  made 
a  will  leaving  his  property  to  persons  other  than  plaintiff  and 
defendant,  and,  as  plaintiff  belieredy  revoking  a  former  will  bj 
which  he  had  left  property  to  the  plaiatiff,  and,  in  consideration 
of  plaintiff's  taking  the  necessary  steps  to  contest  the  will, 
defendant  promised  to  share  with  plaintiff  half  the  property 
which  might  come  to  him  by  reason  of  the  snit, — it  was  held 
that  the  fact  of  the  plaintiff  being  a  relation  of  the  defendant 
and  having  a  collateral  interest  in  the  matter  in  dispute  did  not 
save  the  agreement  to  give  defendant  half  of  what  was  recova-ed 
from  being  champerty  (a). 

Bat  a  bend  Jide  belief,  although  erroneous,  that  the  party 
aiding  in  the  suit  has  a  common  interest  in  the  result  of  the 
sait,  will  save  an  agreement  from  being  champerty  (b). 

Contracts  restricting  persons  in  their  ordinary  dealings  with 
property  are  void  on  the  ground  of  public  policy,  unless  the 
restriction  is  for  the  benefit  of  the  parties  (c).  Thus,  a  covenant 
not  to  sell  land  or  not  to  use  it  in  a  particular  way  is  generally 
void;  but  a  covenant  between  neighbouring  landowners  not 
to  build  on  a  certain  piece  of  land  may  be  valid,  because  it 
may  be  for  the  advantage  of  both  proprietors  (d).  A  covenant 
of  this  character  may  be  enforced  against  all  persons  whp  t§ke 
with  notice  of  it  (e). 

An  agreement  to  withdraw  opposition  to  a  railway  bill  for 
a  pecuniary  or  other  consideration,  is  not  illega  1  (/).  So  also 
an  agreement,  the  result  of  which  is  to  create  a  monopoly  and 
deprive  the  public  of  the  benefit  of  competition,  is  not  neces- 
sarily illegal. 

A  stipulation  made  in  a  bond  that  the  obligee  may  treat 
as  a  nullity  any  payment  not  indorsed  in  writing  on  the  bond  is 
void.     It  is  against  the  policy  of  the  law  and  against  good  con- 

(a)  Hutley  v.  Hntley,  L.  R.,  8  Q.  B.,  U% 

(b)  Findon  v.  Parker,  11  M.  ac  W.,  675. 
((t)  Brandon  v,  Bobinson,  18  Yes.,  429. 
(<0  McLean  v.  McKay,  L.  R.,  6  P.  0.,  »27. 
(e)  Tulk  0,  Moxhay,  2  PhllL,  774. 

(/)  Shrewsbury  and  Birmingham  Railway  v.  London  and  North- 
western Railway  Company,  21  L.  J.,  Q.  B.,  89;  17  Q.  B.  Rep.,  662. 
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aeience^  because  it  would  enable  the  obligee  to  take  advantage  of 
his  own  negligence.  The  Coart  will  therefore,  notwithstanding 
saeh  a  condition,  admit  oral  evidence  of  payment  (a). 

When  an  insolvent  enters  into  a  composition  with  several 
creditors  and  at  the  same  time  makes  a  private  arrangement  with 
one  of  the  creditors,  by  which  such  creditor  gets  an  advantage 
over  tiie  other  creditors,  as,  for  instance,  a  better  proportion  of 
his  debt  or  a  better  security  for  payment,  the  latter  agreement 
is  void  as  being  fraudulent.  Each  creditor  in  such  a  case  is 
held  to  consent  to  lose  a  proportionate  part  of  his  debt,  and 
any  attempt  to  alter  this  proportion  is  a  fraud  upon  the  rest  (6). 
An  agreement,  therefore,  in  any  such  case,  either  to  pay  a 
creditor  in  full  or  at  a  higher  rate  than  the  others,  or  to  give  him 
eollateral  security,  cannot  be  enforced.  It  is  not  competent  for 
a  party  giving  a  consideration  for  a  contract  that  is  a  direct 
fraud  upon  the  bankruptcy  law,  to  have  the  benefit  of  it  "  That 
is  to  say,  as  I  understand  it^  a  person  cannot  make  it  a  part 
of  his  contract  that,  in  the  event  of  bankruptcy,  he  is  then 
to  get  some  additional  advantage  which  prevents  the  property 
bemg  distributed  under  the  Bankruptcy  laws  ^  (e). 

But  when  there  is  no  general  arrangement  with  the  creditors, 
aa  agreement  which  has  the  object  and  the  effect  of  giving  one 
G|pdik>r  a  preference  over  others,  or  of  defeating  legal  execution, 
18  not  necessarily  void  ((£).  A  creditor  is  entitled  to  set  aside  a 
transfer  by  his  debtor,  only  if  he  can  show  that  it  was  merely 
a  fictitious  contrivance  to  deceive,  and  not  a  genuine  transaction, 
or  that  it  was  voluntary  and  made  with  the  intention  of  defeat* 
mg  creditors  (e), 

A  deed  of  sale,  conveying  real  estate,  the  property  of  a 
defendant  in  a  suit  then  pending  in  the  Supreme  Court  at  Bombay, 


(a)  Sasbachellom  Chetty  v,  T.  Gorindappa,  5  Mad.  H.  C,  451 ;  N&r6yan 
U.  P&til  r.  MotiUl  Ramd/is,  I.  L.  R.,  1  Bom.,  45. 

(ft)  Mallalieu  v,  Hodgson,  20  L.  J.,  Q.  B.,  339  ;  Blacklock  v  Bobie,  1 
C.P.  D.,265. 

(e)  Ex  parte  Mackay,  L.  R.,  8  Ch.,  643,  per  Mellish,  L.  J.  ;  Ex  parte 
Wmiams,  7  Ch.  B.,  138. 

(lO  V.  Sankarappa  v.  B.  Eamayya,  3  Mad.  H.  C,  231  ;  /»  re  Bhanjibhat 
Khanetji,  10  Bom.  H.  C,  266. 

\t)  Gninabhai  v.  G.  Sriniv&sa  Pillai,  4  Mad.  H.  0.,  84. 
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was  held,  in  the  absence  of  satisfactory  evidence  of  a  bond  fide 
consideration  haying  been  paid  bj  the  vendee,  to  be  frandolent 
and  void  as  against  the  creditors  of  the  vendor,  and  to  have 
been  executed  for  the  purpose  of  defeating  a  sequestration  (a). 

It  is  sometimes  difficult  to  decide  whether  an  agreement,  which 
follows  and  supersedes  a  partly-performed  illegal  agreement,  is 
itself  also  infected  with  illegality.  In  Joseph  v.  Solano  (6)  the 
facts  were  these  :  the  defendant  owed  the  plaintiff  yarious  legal 
debts  and  also  some  contracted  in  the  execution  of  an  illegal 
purpose ;  the  defendant  mortgaged  his  horses  to  the  plaintiff  bj 
way  of  security  for  these  debts,  and  the  plaintiff  being  about  to  sell 
the  horses,  the  defendant,  in  consideration  of  the  plaintiff's  with- 
drawing the  advertisement  of  sale,  agreed  to  admit  the  correctness 
of  a  balance  of  7,000  rupees,  and  gaye  promissory  notes  for  the 
amount  On  this,  Macpherson,  J.,  held  that  the  promissory 
notes,  being  for  a  consideration  that  was  partly  bad,  were  wholly 
void  :  Markby,  J.,  held  that  the  promissory  notes  were  wholly 
good,  the  second  contract  not  springing  from  or  being  the  creatare 
of  the  first,  and  accordingly  not  tainted  with  its  illegality ;  and 
Couch,  0.  J.,  held  that  the  promissory  notes  were  illegal  so  far  as 
they  covered  claims  shown  to  be  illegal,  but  that  the  plaintiff 
might  be  allowed  to  amend  his  plaint  and  to  recover  from  the 
defendant  so  much  as  was  legally  due. 

In  Bubb  V.  Telverton  (e)  it  was  contended  that  the  bond  was  void 
as  having  been  given  for  payment  of  Lord  Hastings'  racing  debts : 
this  was  met  by  the  answer  that  the  consideration  of  the  bond  was 
the  abandonment  by  Lord  Hastings'  racing  creditors  of  proceedings 
against  him  before  the  Jockey  Club :  the  bond  was  given  by  Lord 
Hastings,  '<  not  to  pay  racing  debts,  but  to  avoid  the  consequences 
of  not  having  paid  them,"  vis.,  the  action  of  the  Jockey  Club 
against  him  as  a  defaulter. 

An  agreement  not  to  enforce  an  agreement,  void  for  illegality^ 
is  itself  illegal.  The  original  illegality  taints  the  second  agree- 
ment. 


(a)  Musadee   Mahomed  Gazum    Sherazee  v.    Meerza   Ally  Mahomed 
Shooetry,  &c.,  6  M.  I.  A.,  27. 

(b)  9  B.  L.  E.,  O.  C,  441. 

(c)  9  L.  E.,  Eq.,  471. 
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Bo,  also,  if  a  bill,  giren  originally  on  illegal  consideration,  be 
renewed,  the  renewed  bill  is  Toid,  unless  the  amount  be  reduced 
bj  excluding  so  much  of  the  amount  of  the  original  bill  as  was 
for  an  illegal  consideration. 

An  agent  who  has  sold  goods  for  his  principal  and  received 
the  price  is  bound  to  pay  oyer  the  amount  to  his  principal, 
tiiongh  the  contract  for  sale  is  illegal  and  void  (a).  And  where 
two  persons  joined  in  an  illegal  wager  and  the  whole  amount 
was  paid  to  one  of  them,  the  other  was  held  entitled  to  recover 
kis  share  from  him  (b).     See  note  to  section  30. 

The  principle  upon  which  these  and  other  cases  seem  to  rest 
isthe  distinction  between  enforcing  illegal  contracts  and  upholding 
claims  to  money  which  arise  independently  of  them.  If  the 
illegal  transaction  is  completed  and  closed,  still  more  if  the  Court 
can  proceed  without  investigating  the  origin  of  the  demand, 
the  rights  asserted  will  be  recognized  ;  bat  if  the  form  of  the 
transaction  makes  it  necessary  to  go  into  the  dealings  of 
&e  parties  and  they  are  illegal,  the  Court  will  not  pro- 
ceed (c). 

The  former  of  these  cases  is  perhaps  more  in  accordance  with 
"the  principle  of  justice"  on  which  they  have  been  rested,  than 
in  strict  conformity  to  the  rule  laid  down  in  the  present  section  : 
and  it  is  doubtful  whether  in  India  such  a  doctrine  can  be  now 
considered  law. 

In  the  latter  case,  the  point  would  seem  to  be  whether  the 
receipt  of  the  money  by  the  one  person  on  behalf  of  the  other 
coald  be  proved  without  reference  to  the  illegal  transaction.  It 
is  quite  clear  that  money  paid  in  execution  of  an  illegal  contract 
coold  in  no  case  be  recovered. 

In  Ayer8t  y.  Jenkins  (J),  Lord  Selbome  thus  summarized  the 
English  law  on  this  subject :  ^^  Most  of  the  older  authorities  on 
the  subject  of  contracts  founded  on  immoral  consideration  are 


(a)  Farmer  v.  BuBsell,  1  B.  &  P.,  296. 

(h)  Johnson  v,  Lansley,  12  G.  B.,  468 ;    Beeston  v.  Beeston,  1  Ex. 
D^  13. 

(c)  Davenport  v,  Whitmore,  2  My.  &  Or.,  177. 

(d)  L.  E.,  16  Bq.,  282. 
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collected  ia  the  note  to  Benyon  ▼.  Nettle/old  (a).    Their  results 
may  be  thas  stated : 

(1.)     Bonds    or    coveiiaiits    foanded    on    past    cohabitation, 
whether  adulterous,  incestuous  or  simplj  immoral,  are 
yalid  in  law,   and  not  liable  (unless  there  are  other 
elements  in  the  case)  to  be  set  aside  in  equity. 
(2.)     Such  bonds  or  corenants,   if    given   in    consideration 
of  future  cohabitation,   are   Toid  in  law,  and  therefore, 
of  course,  also  void  in  equity. 
(3.)     Relief  cannot  be  given  against  any  such  bonds  or  cove- 
nants in  equity  if  the  illegal  consideration  appears  on 
the  face  of  the  instrument. 
(4.)    If  an  illegal  consideration  does  not  appear  on  the  £ue 
of  the  instrument,  the  objection   of  particepi  crminii 
will  not  prevail  against  a  bill  of  discovery  in  equity  in 
aid  of  the  defence  to  an  action  at  law. 
(5.)    Under  some  (but  not  under  all)   circumstances,  when 
the  consideration  is  unlawful,  and  does  not  appear  on 
the  face  of  the  instrument,  relief  may  be  given  to  a 
parUceps  criminis  in  equity. 
''  In  the  cases  of  this  class  there  has  been  no  actual  transfer 
of  property  from  the  obligor  or  covenantor    to    the    obligee. 
The  contract    has    always    remained    in   fieri:    the    bond   or 
covenant  conferred    a    mere    right    of    action,    and    conferred 
l^at  right  only  if  there  was   a  good  and   lawful   consideration, 
Which,  in  the    absence  of  eridence  to  the   contrary,  the  law 
would  presume  from  an   instrument  under  seal.     If    the  con- 
sideration is  unlawful,  there  is  no  legal  obligation ;    and  if  the 
proof  of  such  illegal  consideration  depends  on  extrinsic  evidence, 
and  does  not  appear  on  the  face  of  the  instrument,  a  Court  of 
Equity   may,  for  that  reason,   give  relief,  upon  the  principle 
explained  by  Lord  Cottenham  in  Simpson  v.  Lord  Howden  (6). 

"  In  the  present  case  relief  is  sought  by  the  representative, 
not  merely  of  a  particeps  criminisy  but  of  a  voluntary  and  sole 
donor,  on  the  naked  ground  of  the  illegality  of  his  own 
intention  and  purpose  ;  and  that,  not  against  a  bond  or  cove- 
nant or  other  obligation  resting  in  fieri,  but  against  a  completed 

(a)  3  Mac.  6c  G.,  100.  (h)  3  My.  &  Cr.,  97. 
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^tosfer  of  specific  chattels,  bj  which  the  legal  estate  in  those 
chattels  was  absolutely  vested  in  trastees,  ten  years  before  the 
bill  was  filed,  for  the  sole  benefit  of  the  defendant.  I  know  no 
doctiine  of  public  policy  which  requires  or  authorizes  a  Court 
of  Equity  to  give  assistance  to  such  a  plaintiff  under  such 
circumstances.  When  the  immediate  and  direct  efiect  of  an 
estoppel  In  equity  against  relief  to  a  particular  plaintiff 
might  be  to  effectuate  an  unlawful  object,  or  to  defeat  a  legal 
prohibition,  or  to  protect  a  fraud,  such  an  estoppel  may  well  be 
regarded  as  against  public  policy.  But  the  voluntary  gift  of 
part  of  his  own  property  by  one  particeps  criminis  to  another, 
is  in  itself  neither  fraudulent  nor  prohibited  by  law ;  and  the 
present  is  not  the  case  of  a  man  repenting  of  an  immoral  purpose 
before  it  is  too  late,  and  seeking  to  recall,  while  the  object  is 
yet  unaccomplished,  a  gift  intended  as  a  bribe  to  iniquity.  If 
public  policy  is  opposed  (as  it  is)  to  vice  and  immorality,  it  is  no 
less  true,  as  was  said  by  Lord  Truro  in  Benyon  v.  Nettlefold^ 
that  the  law,  in  sanctioning  the  defence  of  "particepa  criminis/' 
does  so  '  oil  the  grounds  of  public  policy,  namely,  that  those  who 
violate  the  law  must  not  apply  to  the  law  for  protection.' " 

It  seems  to  obtain  as  a  general  rule,  that  if  the  illegal  purpose 
remains  unexecuted,  a  person  who  has  paid  money  or  delivered  goods 
with  the  intention  of  effecting  it  may  recover  them.  The  mere 
intention  of  effecting  it  does  not  prevent  him  suing  to  recover 
money  for  which  the  defendant  has  given  no  consideration.  Thusy 
where  plaintiff,  with  the  view  of  defeating  his  creditors,  handed 
over  all  his  trade-stock  to  A,  and  A  afterwards,  without  plaintifTs 
knowledge,  transferred  them  by  bill  of  sale  to  defendant,  who  was  one 
of  plaintiff's  creditors,  but  no  such  arrangement  as  was  intended 
was  made  with  the  creditors ;  it  was  held  that  plaintiff,  not  relying 
on  the  illegal  transaction,  and  the  fraudulent  purpose  not  having 
been  executed,  was  entitled  to  recover  the  goods  from  the  defendant, 
who,  as  he  took  with  knowledge,  had  no  better  title  than  A  (a). 

The  mere  intention  to  perform,  in  an  illegal  manner,  an  agree- 
ment capable  of  legal  performance,  does  not  necessarily  render 
it  voidable.  Thus,  in  Waugh  v.  Morris  (5),  a  ship  was  chartered  in 

(a)  Taylors.  Bowers,  1  Q.  B.  D.,  291. 
(J)  L.  B.,  8  Q.  B.,  202. 
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France  to  take  a  cargo  of  bay  to  London,  and  it  was  agreed  tbat 
the  hay  should  be  taken  to  Deptford  Creek  and  landed  there. 
At  the  time  of  making  the  contract  it  was  illegal  to  land  hay 
brought  from  France  at  any  English  port ;  but  neither  party 
knew  of  this.  On  arriving  in  the  Thames  the  Captain  found  that 
it  was  illegal  to  land  the  cargo,  and  accordingly,  after  some  delay, 
trans-shipped  it  for  exportation.  On  his  being  sued  by  the  ship- 
owner for  the  detention  of  the  ship,  it  was  held,  that  there  was 
no  such  illegality  in  the  contract  as  disentitled  the  plaintiff  from 
recoyering.  The  contract  was  capable  of  being  performed  in  a 
legal  manner,  and  though  there  was  at  one  time  an  intention  to 
perform  it  in  a  manner  which  would  have  been  illegal,  this  was 
abandoned  when  its  illegality  was  known.  A  contract  which 
cannot  be  performed  without  a  yiolation  of  the  law  is  Toid 
whether  the  parties  knew  the  law  or  not :  but  when  an  attempt 
is  made  to  aroid  a  contract,  capable  of  being  legally  performed, 
on  the  ground  of  an  intention  to  perform  it  in  an  illegal  manner, 
it  is  necessary  to  show  a  wicked  intention  to  break  the  law. 

A  contract  to  leare  money  by  will  is  not  illegal,  and  such 
contract  need  not  be  in  writing,  although,  by  the  law  to  which 
the  person  in  question  is  subject,  the  will  itself  would  have  been 
invalid  if  not  in  writing.  In  Ridley  v.  Ridley  [a)  a  verbal  under- 
taking by  a  trustee  to  his  cestuis  que  trust  that,  if  they  would 
concur  in  a  sale  of  the  Trust  Estate  in  which  he  was  interested, 
he  would  bequeath  them  '<  at  least  as  much  as  they  would  get 
under  their  father's  will,"  was  enforced  by  the  Court.  A  covenant 
to  give  or  leave  all  the  covenantor's  estate  to  his  children  affects 
only  such  property  as  he  is  possessed  of  at  the  time  of  his  death : 
but  the  covenant  may  be  to  leave  all  the  property  of  which  the 
covenantor  becomes  possessed  during  coverture  (b). 

A  mere  covenant  to  leave  does  not  deprive  the  covenantor  of 
unlimited  power  of  dealing  with  the  property  bond  fide  during 
life  :  but  a  disposition  for  the  piu-pose  of  defeating  the  covenant 
will  be  a  fraud  upon  it  and  void.  In  Randall  v.  Willis  (c),  a 
transfer  of  stock  by  a  father  to  one  of  the  children  (there  being 
a  reservation  of  the  dividends  to  the    father    for   life    and  other 


{a)  34  Beav.,  478.         (h)  Lewis  v,  Maddooks,  17  Yes.,  48. 
(c)  6  Ves.,  266. 
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eridence  of  a  partial  intention  to  defeat  the  covenant)  was  set 
iside.  In  Forteacue  v.  Hennah  (a),  a  disposition  by  a  father  nnder 
like  ciroumstancesy  was  treated  as  in  effect  testamentary,  as  he 
r^erred  to  himself  an  interest  for  life. 

An  agreement  for  securing  votes  is  not  necessarily  illegal* 
Thus,  in  a  recent  case  (b),  ''  the  plaintiff  and  defendant  were  both 
sobscribers  to  a  charity,  the  objects  of  which  were  elected  by 
Uie  subscribers,  who  had  votes  proportioned  in  number  to  the 
amount  they  had  subscribed.  They  expressly  agreed  that,  if  the 
plaintiff  would  give  twenty-eight  votes  for  an  object  of  the 
charity  whom  the  defendant  favored,  the  defendant  would, 
at  the  next  election,  give  twenty-eight  votes  for  such  object 
of  the  charity  as  the  plaintiff  should  then  favor :  "  it  was  held 
'^  that  there  was  a  legal  consideration  for  the  defendant's  promise, 
and  that  the  agreement  was  not  void  as  against  public  policy." 

When  subjects  of  the  British  Government  enter  into  contracts 
abroad  to  raise  money  to  support  the  subjects  of  a  friendly 
Gofemment  in  hostility  against  their  own  Government,  the  con- 
tract is  regarded  as  contrary  to  public  policy  (c). 

It  was  observed  by  Best,  J.,  that ''  there  is  not  any  decided  case 
in  which  the  power  to  maintain  an  action  arising  out  of  the  rela- 
tion of  master  and  slave  has  been  recognized  in  this  country  "  (d). 
But  in  Santos  v.  Illidge  {e)  it  was  held  by  the  Exchequer  Chamber, 
that  there  was  nothing  in  the  English  Statutes  to  prohibit  a  sale 
of  slaves  by  a  British  subject,  lawfully  held  by  him  in  a  foreign 
eonntry  where  the  possession  and  sale  of  slaves  is  lawful ;  and, 
therefore,  where  a  British  subject,  domiciled  in  Brazil,  sold  slaves 
to  a  Brazilian  subject,  the  contract  was  enforced  in  this  country.] 

Void  Agreements. 

24.    If  auy  part  of  a  single  consideration  for  one 

or  more  objects,  or  any  one  or  any 

^it^^l^t    part  of  any  one  of  several  considera- 

toig  andobjeota     Woxxs  for  a  single  object,  is  unlawful. 

the  agreement  is  void. 

(a)  19  Yes.,  66.  (»)  Bolton  v.  Madden,  L.  B.,  9  Q.  B.,  65. 

(tf)  Be  W&ti  V.  Hendricks,  2  Bing.,  314. 
(<0  Forbes  v.  Ooohiane,  2  B.  &  0.,  470. 
(«)8C.R,N.  S.,861. 
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lUusiratim. 

A  promises  to  superintend,  on  behalf  of  B,  ft  legnl  mannfiustnre  of 
indi^  and  an  illegal  traffic  in  other  articles.  B  promises  to  pay  to 
A  a  salary  of  10,000  rupees  a  year.  The  agreement  is  void,  the  oh* 
ject  of  A*8  promise,  and  the  consideration  for  B*s  promise,  being  in 
port  unlawful. 

[This  sectioQ  is  merely  an  amplification  of  the  last  sentence 
of  Section  23.  A^ere  there  are  reciprocal  promises  in  a 
<^ntracty  the  object  of  the  contract,  as  it  effects  one  of  the 
parties,  is  its  consideration  as  regards  the  other  party ;  and, 
therefore,  the  result  i$  that,  if  anything  promised  to  be  done 
on  either  side  is  nnlawful,  the  whole  contract  is  void.  This  is 
shown  in  the  Illustration.  The  superintendence  of  the  illegal 
traffic  is  the  object  of  A's  promise,  t.  «.,  that  which  he  promises; 
it  is  the  consideration  for  B's  promise  to  pay  A  rupees  10,000 
per  annum :  being  unlawful,  it  renders  the  whole  contract  void. 

This  is,  so  far  as  regards  the  effect  of  illegal  consideratioQ 
in  rendering  the  contract  void,  au  exact  reproduction  of  the 
English  law.  <'If  either  part  of  the  consideration  be  illegal," 
said  Tindal,  C.  J.  (a),  "  the  whole  falls  to  the  ground,  for  a 
party  cannot  enforce  a  contract,  where  the  consideration  is 
illegal  either  ia  the  wholo  or  part."  A  party,  therefore,  to 
Ifhom,  for  some  illegal  consideration,  a  promise  has  been  made, 
caauot  enforce  the  promise,  although  it  is  legal.  But  the  othev 
party  to  the  transaction,  to  whom,  for  a  legal  consideration,  a 
promise,  partly  legal  and  partly  illegal,  has  been  made,  caa 
enforce  90  much  of  it  as  is  legal  (6).  And  the  principle  of  enforcing 
a  partly  illegal  contract,  in  so  far  as  it  is  legal,  has  been  applied 
in  this  country  (c).  Strictly  construed,  the  language  of  this  section 
excludes  such  a  principle,  for  it  declares  that  illegality  as  well  in 
the  object  as  in  the  consideration  in  validates  the  contract,  and 
no  exception  from  the  rule  is  specified  except  in  the  cases  coming 
under  Section  57  or  58.  Under  the  first  of  those  sections,  if  a 
man  promises  to  do  something  legal,  and  secondly,  under 
certain  circumstances,   something   illegal,   the  first  part   of  the 

(«)  Waito  V.  Jones,  I  Bing.,  N.  C.  666. 
ib)  Greenwood  v.  Bishop  of  London,  6  Taunt.,  727. 
{0)  Poonoo   Bibee  v,  Fyez  Bolcsh,   16  B.  L.  B.,  App.,  6.    See  also  tiie 
judgment  of  Couch,  C.  J.,  in  Joseph  v,  Solano,  9  B.  L.  B.,  441. 
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promise  is  eDforceable,  notwithstanding  the  illegality  of  th« 
second.  Under  section  58,  where  a  man  promises  to  do  either 
something  which  is  legal,  or  something  which  is  illegal,  his 
promise  to  do  the  legal  thing  is  good  ;  but  in  both  these  cases 
it  is  clear  that  part  of  the  consideration  and  of  the  object  is 
unlawful.] 

Agreement        25.     An  Agreement   made   without 
deration    ^M,    Consideration  is  void  ( 1),  unless 

imlesB 

(1)  it  is  expressed  in  writing  (2)  and  registered 

under  the  law  for  the  time  being  in 
M^^^SatoS!^    force  for  the  registration  of  assurances^ 

and  is  made  on  account  of  natural  love 
and  affection  between  parties  standing  in  a  near  rela- 
tion to  each  other  ;  or  unless 

(2)  it  is  a  promise  to  compensate,  wholly  or  in 

part  a  person  who  has  already  volun- 
tooompensatefor    tarilv  doue  somethinfi"  for  the  promis- 

something  done,  "^  .  .  i  •  i     xu  • 

or,  or  somethmg  which  the  promisor 
was  legally  compellable  to  do  (3)  ;  or  unless 

(3)  it  is  a  promise,  made  in  writing  and  signed 

by  the  person  to  be  charged  therewith, 
fc>  w»*dSbt^  or  by  his  agent  generally  or  specially 
ttdbj limitation,  authorized  in  that  behalf,  to  pay  wholly 
or  in  part  a  debt  of  which  the  creditor 
might  have  enforced  payment  but  for  the  law  for 
the  limitation  of  suits  (4). 

In  any  of  these  cases,  such  an  agreement  is  a 
eontract. 

Explanation  1. — Nothing  in  this  section  shall 
affect  the  validity,  as  between  the  donor  and  donee, 
of  any  gift  actually  made. 

Explanation  2. — An  agreement  to  which  tiie  con-> 
sent  of  the  promisor  is  freely  given  is  not  void  merely 
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becanse  the  consideration  is  inadequate ;  but  the 
inadequacy  of  tlie  consideration  may  be  taken  into 
account  by  the  Court  in  determining  the  question 
whether  the  consent  of  the  promisor  was  freely 
given  (5). 

lUustratioHi. 

(a.)  A  promises,  for  no  considerntiou,  to  give  to  B  Rs.  1,000.  This 
is  a  void  ngreement. 

(b,)  A,  fi)r  natural  love  and  affection,  promises  to  give  his  son,  B, 
Rs.  1,000;  A  pnto  his  promise  to  B  into  writing  and  registers  it. 
This  is  a  contract. 

(c.)  A  finds  B*8  purse  and  gives  it  to  him.  B  promises  to  gire  A 
Bs.  50.    This  is  a  contract. 

(d,)  A  supports  B*s  infant  son.  B  promises  to  paj  A*8  expenses 
in  so  doing.    This  is  a  contract. 

(tf.)  A  owes  B  Rs.  1,000,  but  the  debt  is  barred  by  the  Limitation 
Act.  A  signs  a  written  promise  to  paj  B  Rs.  500  on  account  of  the 
debt.    This  is  a  contract. 

if.)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A*8  con* 
sent  to  the  agreement  was  freely  given.  The  agreement  is  a  contract 
notwithstanding  the  inadequacy  of  the  consideration. 

(g,)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A  denies 
that  his  consent  to  the  agreement  was  freely  given.  The  inadequacy 
oi  the  consideration  is  a  fact  which  the  Court  should  take  into  account 
in  considering  whether  or  not  A*8  consent  was  freely  given. 

[(1)  The  reason  why  the  law  enforces  only  those  promises 
which  are  made  for  a  consideration  is  that  grataitons 
promises  are  often  made  rashly  and  without  dne  deliberation,  and 
that,  therefore,  if  promises  made  without  consideration  were 
enforceable,  there  would  be  a  risk  of  a  man's  binding  himself 
without  any  deliberate  intention  to  do  so.  Another  mischievoas 
consequence  of  the  enforcement  of  such  promises  would  be  the 
frequent  preference  of  voluntary  undertakings  to  the  claims  of 
real  creditors.  The  exceptions  to  the  general  rule  are,  as  will  be 
seen,  cases  in  which  the  formalities  observed  and  the  relations  of 
the  parties  are  such  as  to  rebut  the  probability  of  inadvertence  or 
rashness  suggested  primd  facie  by  the  absence  of  consideration, 
and  so  also  is  a  promise  to  compensate  a  witness  for  his  loss 
of  time  in  attending  Court,  because  the  witness  was  bound,  irre- 
spectively of  any  promise,  to  attend. 
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By  the  EFidence  Act,  1872,  Section  114,  in  Illastration  (c), 
the  Conrt  may  presume  that  a  bill  of  exchange,  accepted  or 
endorsed,  was  accepted  or  endorsed  for  good  consideration.  This 
proTision  is  in  accordance  with  the  custom  of  merchants,  accord* 
ing  to  which  bills  of  exchange  and  promissory  notes  are  presum- 
ed to  bare  been  made  on  consideration  '^  till  the  contrary  appear 
or  at  least  appear  probable."  Nor  does  the  fact  of  the  bill 
being  an  accommodation  bill  raise  a  presumption  that  no  moiiej 
Las  been  obtained  on  it.  Unless,  therefore,  there  is  some  fraud 
in  connection  with  the  bill,  the  onus  probandi  lies  in  such  a  case 
on  the  defendant  (a). 

(2)  According  to  English  law  a  deed  under  seal  dispenses  with 
consideration,  as  the  formalities  attendant  upon  the  execution  of 
it  are  sapposed  to  guarantee  the  deliberation  of  the  transaction* 
This  doctrine  hits  not  been  adopted  in  India,  and  it  had  been,  pre- 
Tioosly  to  the  passing  of  the  Act,  decided  in  the  Priyy  Council 
that  the  fact  of  an  instrument  being  under  seal  does  not  in  Indian 
Courts  import  consideration  (h). 

Under  the  present  law,  the  fact  of  an  agreement  being  in  writing 
dispenses  with  consideration  only  in  the  cases  mentioned  in  (1), 
and  (3).  In  the  one  case  the  near  relationship  of  the  parties, 
the  natural  motive  for  the  agreement,  coupled  with  the  formali- 
ties of  a  written  instrument  and  registration,  render  proof  of 
consideration  superfluous  ;  in  the  other,  there  is  practically  no- 
tiling  more  than  a  promise  not  to  take  advantage  of  a  technical 
defence  to  a  just  claim,  and  it  is  declared  to  be  unnecessary  that 
any  consideration  for  such  an  act  should  be  shown  (c). 

(3)  The  word  "  voluntarily "  in  the  first  branch  of  this  sub- 
section must,  it  would  appear,  be  taken  to  mean,  '*  otherwise  than 
tt  the  desire  of  the  promisor  :**  it  will  thus  cover  the  cases  which 
fan  outside  the  provision  of  Section  2  (d)  as  to  cases  in  which 
there  is  a  consideration  for  a  promise. 

It  thus  restores  the  doctrine,  propounded  by  Lord  Mansfield, 
that,  where  there  is  a  moral  obligation  not  enforceable  at  law,  and 

(a)  Byles,  12  Ed.,  119. 

ib)  Baja  Sahib  Prahlad  Sen  v.  Baboo  Budhn  Sing,  2  B.  L.  B.,  P.  C, 
111. 

{e)  For  iUustration,  see  Poonoo  Bibee  r.  Fyez  Buksh,  15  B.  L.  B., 
ipp.,  5. 
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a  promise  to  perform  it,  "  the  honesty  and  rectitade  of  the  thing 
is  a  consideration/'  and  the  promise  ought,  therefore,  to  be  en- 
forced as  a  contract  (a  ).  This  doctrine  was  after  some  eontroTersy 
finally  over-ruled  in  Eastwood  t.  Kenyan  (6),  where  it  was  held,  that 
a  promise,  sustamed  by  no  consideration  bat  a  past  ben^t,  not 
conferred  at  the  defendant's  request,  was  Toid.  The  present  sub- 
section dispenses  with  the  necessity  of  stating  previoas  reqaest 
or  any  consideration,  and  gives  to  a  promise  made  under  sach 
circumstances  the  obligatory  force  given  to  it  by  Lord  Mansfield. 

The  second  branch  of  this  sub-section  is  really  an  illustration 
of  the  more  general  proposition  stated  in  the  first.  It  may  be 
compared  with  Section  69,  according  to  which  the  plaintiff  most 
allege  that  he  was  interested  in  the  payment  of  the  money  which 
he  seeks  to  recover.  Under  this  sub-section  he  need  not  allege 
such  interest,  but  he  must  allege  a  subsequent  promise.  Here 
the  obligation  arises,  not  out  of  the  circumstances  under  which 
tiie  payment  was  made,  but  out  of  the  subsequent  promise. 

(4)  The  third  exception  from  the  general  rule  requiring  a  consi^ 
deration  to  support  a  promise  relates  to  the  case  of  debts  barred  by 
the  Act  of  Limitation.  The  promise  must  be  in  writing  ami 
signed  by  the  party  chargeable  or  his  agent.  The  provisions  here 
made  differ  in  two  particulars  from  that  contained  in  Section  Id 
of  the  Limitation  Act ;  for,  whereas  here  reference  is  made  to 
a  barred  debt  and  a  promise  ia  required,  the  section  of  the 
Limitation  Act  refers  to  a  debt  not  yet  barred  and  reqnires^ 
an  acknowledgment  only.  In  the  one  case  a  promise  gives  a 
fresh  cause  of  action  in  place  of  that  which  is  already  extin- 
guished ;  in  the  other  an  acknowledgment  gives  a  fresh  period  to 
a  debt  which  is  still  running.  In  England  this  distmctioii  is 
not  observed  and  a  promise  in  writing  is  required,  whether  time 
it  still  running  in  respect  of  the  debt  or  not.  However,  an 
unequivocal,  unreserved  acknowledgment  of  a  debt  suffices,  be- 
cause from  it  a  promise  to  pay  may  be  implied  (c>.  The  question 
may  arise  whether  such  an  acknowledgment  could  be  treated  as 
m  promise  so  as  to  satisfy  the  provision  of  this  Act.  If  the  pro- 
mise to  pay  is  coupled  with  a  condition,  then,  according  to  the 

{a)  Hawkee  r.  Saunders,  Gowp.,  289. 

(b)  11  A.&E.,  43S. 

(c)  Tanner  t».  Smart,  6  B.  &  C.  604. 
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English  caaesy  the  creditor  maj  sue  apon  it  when  the  condition  is 
perfoimed.  So  also  it  wonld  be  here  under  this  section.  The 
promise,  whether  simple  or  conditional,  after  satisfaction  of  the 
eosdition,  gires  a  new  canse   of  action. 

On  the  other  band,  the  effect  of  an  acknowledgment  nnder  the 
Limitation  Act  being  merely  to  renew  the  period  for  the  original 
eaose  of  action,  it  follows  that  an  admission  that  a  sum  of  money 
wOl  be  payable  on  the  accomplishment  of  a  condition  is  not  an 
tcknowledgment  of  a  debt  (a).  Such  an  admission  cannot 
renew  a  period  of  limitation,  because  it  does  not  presuppose  the 
tecroal  of  any  cause  of  action.  The  only  effect,  therefore,  that 
ooold  be  gnren  it  would  be  to  treat  it  \u  itself  founding  a  cause 
of  action. 

If  a  person  owing  a  debt  not  yet  barred  by  limitation 
promises  without  any  consideration  to  pay  it  on  the  happening  of 
a  fiitare  uncertain  erent,  the  question  may  arise  whether  that 
promise  creates  a  cause  of  action.  It  is  clearly  inoperatiye  as  ail 
acknowledgment  under  the  Limitation  Act,  and  strictly  it  does 
not  satisfy  the  terms  of  this  section,  because  it  relates  to  a  debt 
not  yet  barred.  Yet  it  would  be  a  strange  anomaly  that 
a  promise  made  with  regard  to  an  unbarred  debt  should  be 
held  inralid,  while  a  promise  to  pay  a  barred  debt  is  held 
binding. 

(5)  **  It  is  true,*'  said  Lord  Westbury,  "  that  there  is  an  equity 
whidi  may  be  founded  upon  gross  inadequacy  of  consideration 
Bot  it  can  only  be  where  the  inadequacy  is  such  as  to  inrolye  the 
eonchision  that  the  party  either  did  not  understand  what  he  was 
aboat  or  was  the  yictim  of  some  imposition  "(&).  Where  the  pari- 
ties' stand  in  an  unequal  relation,  the  question  of  adequacy  of 
consideration  is  material,  because,  on  failure  of  it,  the  transaction 
is  liable  to  be  cancelled — ^undue  influence  being  readily  presumed 
to  hate  existed  in  such  cases  (e).    See  note  to  Section  16. 

Lord  Eldon  expressed  himself  on  this  matter  as  follows,  in  a 
case  where  specific  performance  of  an  agreement  for  sale  was 
sought — «  Inadequacy  of  price  is  quite  out  of  the  question.    The 

(a)  Toang  v,  Mangalapilly,  3  Mad.  H.  0.,  S09. 

{b)  Tennent  v,    Tennents,  L.    U,,  2    So.   App.,    9 ;   Adminifitrator- 
Genenl  of  Bengal  v.  Jnggeswar  Boy,  I.  L.  R.,  3  Gal.  Set.,  192. 
(0  Omda  Ehanum  v,  Brojendio  Goomar  Boy  Ghowdhry,  12  B.  L,  B.,  481. 
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cases  of  reversions  and  interests  of  that  sort  go  upon  yerj  different 
principles.  In  some  the  whole  datj  of  making  good  the  hargain 
upon  the  principles  of  this  Court  is  upon  the  yendee  ;  as  in  the 
instance  of  heirs  expectant.  Inadeqnacj  of  price  does  not 
depend  upon  a  person  giving  pretium  affectionis  from  any  peculiar 
motive,  beyond  what  any  other  man  would  give,  the  reasonable 
price.  But  farther,  unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance "  (a).  As 
to  whether  specific  performance  will  be  refused  on  the  ground  of 
undervalue  alone,  see  collection  of  cases  in  Pollock  on  Contract, 
p.  522  et  seq,'} 

Agreement  in  26.  Everj  agreement  in  restraint 
restraint  of  mar-  of  the  marriage  of  any  person,  other 
nage,  voi  .  ^^^^  ^  minor,  is  void. 

[This  section  corresponds  with  the  rule  of  English  law :  but 
it  would  appear  to  be  somewhat  wider  in  its  provisions,  inasmnch 
as,  in  the  English  Courts,  an  arrangement  having  for  its  object,  not 
a  general  restraint  of  marriage,  but  a  restraint  of  a  marriage  with 
a  particular  person,  would  not  be  regarded  as  illegal  (6).  Nor, 
according  to  the  English  authorities,  would  a  restriction  against 
marriage  with  a  native  of  any  particular  country,  or  a  person 
belonging  to  a  particular  religious  sect ;  nor  a  condition  pre- 
scribing the  ceremonies  of  the  marriage,  or  prohibiting  marriage 
before  21  or  other  reasonable  age  (c). 

A  bond,  however,  not  to  marry  any  one  but  the  obligee  who 
did  not  engage  to  marry  the  obligor,  would  be  void  (d).  So  also 
a  wagering  contract  not  to  marry  within  6  years  (e) :  but  a  core- 
nant  to  pay  a  person  an  annuity  of  £40  for  life,  with  a  provision 


(a)  Ck)le8  V,  Trecothick,  9  Yes.,  246. 

(b)  Lady  M.  Topham  v.  Duke  of  Portland,  32  L.  J.,  Ch.,  81 ;  Jervoii  r. 
Duke,  1  Vem.,  19. 

(e)  Scott  V.  Tyler,  2  W.  &  T.  L.  C,  190. 
(d)  Lowe  V,  Peers,  4  Bore,  2225. 
{e)  Hartley  v.  Bice,  10  East.,  22. 
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for  its  redaetion  to  £20  in  case  of  her  marriage,  is  not  Yoid  on 
the  ground  of  being  in  restraint  of  marriage  (a).] 

27.    Every    agreement  by   which  any    one    is 
Agreement  '      restrained  from  exercising  a  lawful 

rertramtoftrade,    profession,  trade   or  business  of  any 
kind,  is  to  that  extent  void  (1). 
Exception  1. — One  who  sells  the  good-will  of  a 
8 •  T i n    of    ^^^*°®^  ^^y  agree  with  the  buyer  to 

agreement  not  to    refrain    from  Carrying   on   a  similar 

cany  on  business      ,        .  .  .  ,  . 7%     i  t         -%-%•• 

of  which  good-     busmess,  withui  specified  local  limits, 
SO  long  as  the  buyer,  or  any  person 
deriving  title  to  the  good-will  from  him,  carries  on 
a  like  business   therein,   provided  that  such  limits 
appear  to  the  Court  reasonable,  regard  being  had  to 
the  nature  of  the  business  (2). 
Exception  2. — Partners  may,  upon  or  in  anticipa- 
te igreement    ^^^^  o^  ^  dissolutiou  of  the  partner- 
^^ortJ^T    s^iPi  agree  that  some  or  aU  of  them 
loiiition;  y^y\  jjQj.  carry  on  a  business  similar 

to  that  of  the  partnership  within  such  local  limits 
as  are  referred  to  in  the  last  preceding  exception  (3). 
Exception  3. — Partners  may  agree  that  some  one 
or  all  of  them  will  not  carry  on  any 
tinnaaoeof  part-  business.  Other  than  that  of  the  part- 
*^  ^'  nership,   during   the   continuance   of 

the  partnership  (4). 

[(1)  This  section  carries  ont  the  doctrine  of  the  English  law, 
that  general  restraints  of  trade  are  wholly  bad,  and  that  partial 
restraints  are  presumed  to  be  bad  until  shown  to  be  reasonable  (6). 


(o)  Webb  V.  Grace,  18  L.  J.,  Ch.,  13. 
(&)  Mltchel  ».  Reynolds,  1  P.  Wms.,  181 ;  2  Ph.,  701. 
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The  principle  on  which  this  rule  is  grounded  has  been  thus  laid 
down  in  a  recent  case  : — 

"  Public  policy  requires  that  every  man  shall  be  at  liberty  to 
work  for  himself,  and  shall  not  be  at  liberty  to  depriye  himself  or 
the  State  of  his  labor,  skill  or  talent,  by  any  contract  that  he 
enters  into.  On  the  other  hand,  public  policy  requires  that,  when 
a  man  has,  by  skill  or  by  any  other  means,  obtained  something 
which  he  wants  to  sell,  he  should  be  at  liberty  to  sell  it  in  the 
most  advantageous  way  in  the  market ;  and,  in  order  to  enable 
him  to  sell  it  advantageously  in  the  market,  it  is  necessary  that 
he  should  be  able  to  preclude  himself  from  entering  into  competi- 
tion with  the  purchaser  "  (a). 

The  present  section  in  some  degree  narrows  the  provisions  of 
the  English  law  on  the  subject,  by  rendering  illegal  all  agree- 
ments in  restraint  of  trade,  save  the  three  classes  mentioned  in 
the  Exceptions.  Agreements,  accordingly,  by  commercial 
travellers  not  to  travel  in  certain  districts ;  by  clerks,  servants,  and 
apprentices  not  to  carry  on  their  master's  trades,  and  others  of  a 
like  character,  not  falling  within  the  scope  of  the  three  Exceptions, 
cannot,  it  would  seem,  be  legally  made  in  this  country. 

*^  Trade  in  India  is  in  its  infancy ;  and  the  Legislature  may 
have  wished  to  make  the  smallest  number  of  exceptions  to  the 
rule  against  contracts  whereby  trade  may  be  restrained"  (b). 

In  the  case  of  ChravelyY,  Barnard  {c),  the  plaintiff,  a  surgeon, 
engaged  the  defendant  (who  was  not  qualified  to  practise,  but  was 
studying  with  a  view  to  pass  the  necessary  examination)  to  assist 
him  in  his  practice,  the  engagement  being  terminable  at  the  will 
of  either  party.  Previously  to  going  up  for  examination,  the 
defendant  executed,  at  plaintiffs  request,  a  bond  which  was 
conditioned  to  be  void  if  the  defendant  should  not  practise  within 
certain  limits,  but  which  contained  no  express  agreement  on  the 
part  of  the  plaintifif  to  continue  the  defendant's  employment.  The 
defendant  remained  in  the  plaintiffs  employment  for  about  three 
months  afterwards,  and  was  then  dismissed.  He  subsequently 
commenced  practising  within  the  prescribed  limits,  and  a  suit  was 

(a)  Leather  Cloth  (Company  v.  LorBont,  L.  R.,  9  Eq-,  at  p.  354. 

(J)  Per  Kindersley,  J.,  in  Oakes  v,  Jackson,  I.  L.  R.,  1  Mad.,  at  p.  146, 

(r)  L.  R.,  18  Bq.,  618. 
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sQocessfallj  brought  to  restrain  him  from  so  doing.  Sir  G.  Jessel, 
M.  R.,  held  that,  there  being  an  implied  agreement  by  plaintiff 
to  continue  defendant's  employment  on  the  old  terms,  there  was 
consideration  to  support  the  bond,  and  that  plaintiff  was,  therefore, 
entitled  to  an  injunction.  Such  a  bond  could  not,  it  would 
appear,  be  enforced  under  the  present  section.  It  hardly  needs  to 
be  pointed  out  that  the  restriction  aimed  at  by  the  section  is  not 
in  absolute  restriction,  and  that  an  agreement  may  still  fall  within 
its  terms  though  only  affecting  to  create  a  partial  restriction : 
otherwise  the  1st  Exception  would  be  superfluous  (a). 

(2)  The  test  adopted  by  the  English  Courts,  in  deciding  whether 
the  limits,  in  each  case,  are  reasonable,  has  been  to  consider 
whether  the  restraint  is  ''  larger  and  wider  than  the  protection  of 
the  party  with  whom  the  contract  is  made  can  possibly  require  "  (5). 
If  it  is,  the  contract  is  regarded  as  prejudicial  to  the  general 
interests,  and  cannot  be  enforced.  On  this  ground,  contracts  in 
restraint  of  trade,  unlimited  as  to  space,  have  invariably  been 
held  illegal ;  and  it  matters  not  in  such  a  case  that  the  restriction 
is  limited  as  regards  time.  Thus,  in  Ward  v.  Byrne  (c),  the 
defendant  had  coyenanted  not  to  be  employed,  directly  or  indirectly, 
in  the  business  of  a  coal  merchant  for  nine  months  after  he  lefb 
the  plaintiff's  employ  ;  the  coyenant  was  held  to  be  void,  Parke, 
B.,  observing,  "when  a  general  restriction,  limited  only  as  to 
time,  is  imposed,  the  public  are  altogether  losers,  for  that  time,  of 
the  services  of  the  individual,  and  do  not  derive  any  benefit 
whatever  in  return.** 

Where,  however,  there  is  some  limit  as  to  space,  and  the 
qnestion  is,  whether  this  is  reasonable  or  not,  the  Court  will  take 
into  account  the  duration  of  time  for  which  the  restraint  is 
imposed:  "that  which  would  be  unreasonable  were  it  to  con- 
tmne  for  any  length  of  time,  may  not  be  so  when  it  is  to  last  only 
for  a  day  or  two'*(d). 

The  subject  was  discussed  at  length  in  Mallan  v.  May  {e\  and 
the  rule  of  testing  the  reasonableness  of  the  contract  by  the 

(a)  Madhub  Chunder  Poramaniok  v,  Rajooomar  Does,  14  B.  L.  B.,  76, 

(h)  Hitchcock  V.  Ck>ker,  6  A.  &  E.,  at  p.  454. 

(tf)6M.&W.,648. 

(iQ  Pkoctor  V,  Sargent,  2  M.  &  G.,  20. 

W  11  M.  &  W.,  663. 
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consideration  whether  the  restriction  is  larger  than  is 
required  for  the  party  with  whom  the  contract  is  made,  was  adopt- 
ed by  the  Judges.  The  decided  cases  show  how  this  principle 
has  been  applied  hj  the  Courts.  Thus,  a  contract  not  to  practise 
as  a  dentist  in  London  was,  in  the  case  just  mentioned^  held 
reasonable:  but  a  contract  not  to  practise  as  a  dentist  within  100 
miles  of  York  was  regarded  as  roid  (a).  Solicitors  have  been 
allowed  to  ent^  into  yerj  wide  coyenants  of  restraint:  thus,  a 
covenant  not  to  practise  as  a  Solicitor  and  Attorney  in  London 
and  within  150  miles  has  been  upheld  (b) :  and  Lord  Langdale, 
M.  R.,  went  so  far  as  to  uphold  as  reasonable  a  covenant  not  to 
practise  as  a  Solicitor  in  Great  Britain  for  20  years,  on  the 
ground  that  the  public  interest  was  not  likely  to  be  affected  by  the 
Solicitor  in  question  being  so  restrained. 

Li  the  case  of  Mallan  v,  May^  and  subsequently  in  Price  v. 
Orem  (c),  it  was  held  that  contracts  in  restraint  of  trade,  which 
were  in  their  nature  divisible,  some  of  the  restraints  of  which 
were  reasonable,  and  some  void  as  being  unreasonably  wide,  might 
yet  be  upheld  so  far  as  regarded  such  of  the  restraints  as  were 
reasonable.  Thas,  in  Mallan  v.  May  the  covenant  was,  not  to 
practise  as  a  dentist  in  London  nor  in  any  of  the  towns  or  places 
in  London  or  Scotland  in  which  the  plaintiff  had  practised :  the 
covenant  as  to  London  was  upheld,  though  the  covenant  as  to  the 
other  towns  was  regarded  as  illegal .  In  Price  v.  GreeUy  the  covenant 
was  not  to  carry  on  business  as  perfumers  in  London  and  Westminster, 
or  the  distance  of  600  miles  from  the  same  respectively  :  it  was 
ruled  in  the  Exchequer  Chamber,  that  the  covenants  were  divisi- 
ble, and  that  the  illegality  of  the  one  did  not  preclude  the  plain- 
tiff from  recovering  for  a  breach  of  the  other.  The  words  in  the 
present  section  *'  to  that  extent  void"  would  seem  to  indicate  an 
intention  on  the  part  of  the  framers  of  the  Act  to  preserve  a 
similar  rule  for  this  country.  Parties  in  England  entered  into  a 
written  agreement  with  the  partners  of  a  firm  carrying  on  business 
in  Madras,  to  go  to  Madras  and  there  enter  into  the  service  of 
the  firm ;  the  service  was  to  last  for  five  years  or  to  be  deter- 

(a)  Homer  o.  Grayes,  7  Bing.,  735. 
ib)  Bunn  v,  Guy,  4  East,  190. 
(c)  16  M.  &  W.,  346. 
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mrned  at  anj  time  by  certain  notice  being  given  ;  and  coyenanted 
that,  on  the  expiry  of  the  fire  years,  or  sooner  determination  of 
the  serrice,  they  would  not  carry  on  within  800  miles  from 
Madras  any  business  carried  on  by  the  firm.  It  was  held  that, 
**  treating  the  coTcnant  in  restraint  of  trade  as  one  entered  into 
in  England,  it  could  not,  even  if  valid  by  the  law  of  England,  be 
enforced  in  India,  inasmuch  as  its  object  was  to  contravene  the 
Uw  of  India,"  namely  this  section  ;  and  it  was  further  held  that 
"  that  covenant  would  have  been  void  by  the  law  of  England, 
becanse  the  limit  of  the  restriction  was  unreasonable,  and,  as  no 
narrower  limit  had  been  mentioned  in  the  agreement^  this  was 
BOt  a  case  where  the  covenant  could  have  been  enforced  within  a 
narrower  and  reasonable  limit"  (a). 

Iq  AlUopp  V.  Wheatcroft  (6)  the  decision  turned  upon  the 
question  whether  the  restraint  was  more  than  was  necessary  for 
the  plaintiff's  protection,  and  the  agreement  was  held  void  upon 
this  ground. 

In  Bishop  v.  Ketchin  (c),  the  suit  was  to  recover  arrears  of  an 
annuity,  the  consideration  for  which  was  an  agreement  in  re- 
atraint  of  trade,  which  appeared  to  be  legal  as  to  some  parts  of  it 
and  illegal  as  to  others.  The  Court,  without  determining  the 
qneation  of  the  legality  of  the  contract,  held  that  the  plaintiff, 
who  had  performed  his  part  of  the  contract  and  submitted  to  the 
restraint,  was  clearly  entitled  to  recover.  The  ratio  deddsndi  in 
this  case  seems  to  be,  that  contracts  in  restraint  of  trade,  though, 
vnder  certain  circumstances,  regarded  as  void,  are  not  vicious 
and  illegal  m  toto,  as,  for  instance,  is  an  agreement  for  illicit 
cohabitation ;  although,  therefore,  the  Courts  will  not  enforce 
those  parts  of  such  a  contract  which  they  consider  unreasonable, 
still,  for  other  purposes  than  the  enforcement  of  such  unrea* 
sonable  parts,  the  contract,  not  being  vitiated  throughout,  will 
be  upheld.  This  view  is  favored  by  the  observations  of  Lord 
Abinger,  0.  B.,  in  Wallis  v.  Day  [d),  where  he  drew  a  distinction 


(<i)  OakeB  V.  Jackson,  L  L.  R.,  1  Mad.,  134. 
(>)  L.  R.,  15  Bq.,  69. 

(c)  88  L.  J.,  Q.  B.,  20.    See  also  Arery  v,  Laagford,  1  Kay,  666,  where  a 
tabular  statement  of  the  various  rulings  is  annexed. 
(<0  2  M.  &  W.,  28U 
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between  actions  to  enforce  a  covenant,  roid  as  being  in  noreason- 
able  restraint  of  trade,  and  actions  to  recoyer  the  snm  stipulated 
for  by  the  person  who  had  suffered  the  restriction.  "  I  should,** 
said  His  Lordship,  "  require  a  strong  authority  to  say  (although 
the  prohibition  would  not  be  binding  as  against  the  party  him- 
self) that,  there  being  nothing  criminal  in  the  contract,  he  should 
not  hare  the  benefit  of  it,  where  he  has  in  fact  performed  it"  (a). 

The  restraint  must  be  only  for  ''  so  long  as  the  buyer  or  some 
person  claiming  under  him  carries  on  a  like  business."  Care 
must  be  taken  to  insert  this  proyision  in  agreements  of  this  na- 
ture :  in  its  absence  they  will  be  yoid. 

Contracts  simply  in  restraint  of  trade  must  not,  howeyer,  he 
confounded  with  contracts  in  which  a  trade-secret  is  sold,  in  which 
case  a  far  wider  measure  of  restriction  is  permissible.  In  the 
Leather  Cloth  Company  y.  Lorsont  (ft),  the  object-matter  of  the  con- 
tract was  a  particular  manufacture,  carried  on  partly  under  patents, 
and  partly  by  processes  known  only  to  the  vendors  and  their  ser- 
vants. The  vendors  covenanted  not  directly  or  indirectly  to  carry 
on,  nor  to  set  up,  or,  to  the  best  of  their  power,  allow  to  be  set 
up  by  others,  in  any  part  of  Europe,  any  Company  or  manufac- 
tory haying  for  its  object  the  manufacture  or  sale  of  productions 
now  manufactured  in  the  vendor's  manufactory,  and  not  to  com- 
municate to  any  person  the  means  or  processes  of  such  manufac- 
tory, so  as  in  any  way  to  interfere  with  the  exclusive  enjoyment 
by  the  purchasing  Company  of  the  benefits  agreed  to  be  pur* 
chased.  James,  Y.  C,  held  that  this  was,  under  the  circum- 
stances, not  an  unreasonable  restriction :  that  the  transaction 
was  practically  the  sale  of  a  trade-secret,  and  that  such  secrets 
might  be  legally  sold,  '^  with  a  stipulation  unlimited  as  to  time 
and  place  as  to  communicating  the  secret,  or  dealing  with  it  so 
as  to  interfere  with  the  purchaser.  It  is  settled  by  authority 
that  a  man  may  bind  himself  not  to  communicate  that  process 
to  anybody  else  anywhere,  under  any  circumstances,  in  any 
part  of  the  world."  From  this  it  necessarily  follows  that  the 
vendor  must  be  able  to  restrict  himself  from  carrying  on  the  manu- 
facture, as  the  necessary  results  of  his  domg  so  would  have  been 

(a)  2  M.  &  W.,  276. 

(6)  L.R.,  9Eq.,  atp.  8M. 
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the  oommanication  of  the  seeret  to  the  persons  engaged  in  the 
minafacture. 

(3)  This  Exception  might  with  advantage  be  extended  so  as 
toioclade  the  case  of  clerks,  apprentices,  papils,  servants  and 
otken,  whom  it  may  be  desirable  to  restrict  from  practising  a  like 
lode  within  a  certain  distance  from  the  place  where  thej  hare 
been  so  employed.    At  {present  snch  restrictions  would  be  illegal. 

An  agreement  not  to  re-commence  business  is  not  implied 
from  the  mere  circumstance  of  a  person  selling  the  good-will 
of  his  basiness  to  another,  or  of  a  partner  retiring  from  a 
finn  and  assigning  his  interest  to  the  remaining  partners  (a): 
but  if  each  a  retired  partner  so  condacts  his  business  as  to  lead 
the  public  to  suppose  that  they  are  dealing  with  the  old  firm,  he 
will  be  restrained  by  injunction ;  and  the  same  principle  would 
apply  to  any  yendor  of  the  good-will  of  a  business  (6). 

(4)  It  is  obyiously  necessary,  in  many  cases  of  partnership, 
that  the  partners,  or  some  of  them,  should  stipulate  to  give  up 
the  whole  of  their  time  to  the  management  of  the  partnership's 
concerns.  This  would  be  impossible  but  for  the  present  Ex- 
ception. As  to  the  position  of  a  partner  who  has  carried  on  any 
business  competing  or  interfering  with  the  partnership-business, 
see  Section  259.] 

28.    Every    agreement,    by    which   any    party 

Agieements  in    thereto  IS  restricted  absolutely  from 

wrtriint  of  le-    enforclnfic    his    rights    under    or    in 

▼oid.  respect  of  any  contract,  by  the  usual 

legal  proceedings  in  the  ordinary  tribunals,  or  which 

limits  the  time  within  which  he  may  thus  enforce 

Lis  rights^  is  void  to  that  extent. 

Exception  1. — This  section  shall  not  render  ille- 

«  .     .  gal  a  contract,  by  which  two  or  more 

SftYingof  con-      °  \  *^  ..  ,  .   . 

tract  to  refer  to    persons  agree  that  any  dispute  which 

trbitration    dia-  •       i_    *.  a.\  •  ».      n 

imke  that  may    may  arisc  between  them  m  respect  of 
any  subject  or  class  of  subjects,  shall 

(a)  CruttweU  v.  Lye,  17  Vee.,  336. 
(fi)  Ghurton  «.  Douglas,  Johns.,  174. 
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be  referred  to  arbitration,  and  that  only  the  amount 
awarded  in  such  arbitration  shall  be  recoverable  in 
respect  of  the  dispute  so  referred(l). 

When  such  a  contract  has  been  made^  a  suit  may 
Suits  harredby    *^  brought  foT  xts  specific  perform' 
swheontracu.       ancc}  and  if  a  suit^  other  than  far 
such  specific  performance^   or  for  the  recovery  of 
the  amount  so  awarded^  is  brought  by  one  party  to 
such  contract  against  any  other  such  party ^  in  re- 
spect of  any  subject  which  they  have  so  agreed  to 
refer ^  the  existence  of  such  contract  shall  be  a  bar 
to  the  suit. 
Exception  2.  —  Nor    shall  this    section   render 
.  illegal  any  contract  in    writing,  by 

tract   to   refer    which  two  or  moro  poTSOus  agree  to 

Questions      that  r      j.  -t  •.      j^»  ^»         i 

ave  already  ari-    refer  to  arbitration  any  question  be- 

*®^  tween  them  which  has  already  arisen, 

or  affect  any  provision  of  any  law  in  force  for  the 

time  being  as  to  references  to  arbitration  (2). 

[(1)  The  first  point  to  be  determined  in  construing  this  section 
is  the  meaning  of  the  term  **  rights  under  or  in  respect  of  any 
contract/'  the  question  being,  whether  it  is  intended  to  denote  only 
rights  actually  existing,  or  also  rights  which  may  accrue  hereafter. 
Reference  to  the  second  Exception,  in  which  the  term  used  is  ''any 
question...  which  has  already  arisen/'  seems  to  show  that  the  section 
was  not  intended  exclusively  to  refer  to  rights  already  existing. 
If  such  exclusiye  reference  only  had  been  intended,  the  Exception 
could  have  been  dispensed  with.  And  yet  it  is  difficult  to  suppose 
that  the  Legislature  can  have  meant  that  the  general  proposition 
enunciated  should  afifect  agreements  concerning  existing  rights. 
The  section  cannot,  for  instance,  be  intended  to  invalidate  compro- 
mises, although  the  effect  of  a  compromise  certainly  is  to  restrict 
a  party  from  enforcing  a  disputed  right ;  nor  can  it  be  taken  to 
invalidate  a  covenant  to  suspend  a  right  of  action,  or  a  covenant 
not  to  sue  at  all, — ^the  former  of  which  is,  according  to  English  law, 
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^ond  for  an  action,  while  the  latter  is  pleadable  as  a  release  in 
order  to  avoid  circuity  of  action  (a) :  nor  again  can  the  section  be 
aimed  at  agreements  not  to  appeal,  which,  as  well  before  as  since 
the  passing  of  the  Act,  have  been  held  valid  (b).  On  the  other  hand, 
if  a  contract  between  two  persons  contained  a  stipulation  that  no 
action  should  be  brought  upon  it,  such  stipulation  would  unques- 
tionably be  void  (c). 

(2)  The  case  stated  as  an  Exception  does  not  seem  to  merit  that 
name.  The  general  rule  being  that  agreements  whereby  parties 
affect  to  oust  the  jurisdiction  of  the  Courts  are  void,  no  infraction 
of  that  rule  is  involved  in  allowing,  as  legal,  agreements  whereby 
the  acquisition  of  a  right  is  made  dependent  on  the  fact  of  an 
arbitration  and  award  having  taken  place.  A  stipulation  that  any 
question  shall  be  referred  to  arbitration,  and  that  only  the  amount 
awarded  in  such  arbitration  shall  be  recoverable,  affects  the 
acquisition  of  a  right  by  interposing  a  condition,  but  it  involves 
no  attempt  to  withdraw  the  adjudication  of  the  right  when  once 
acquired  from  the  ordinary  Courts :  no  more  than  does  the  stipula- 
tion which  may  be  made  on  a  contract  of  sale,  that  the  price  or 
quality  shall  be  settled  by  reference  to  some  third  party.  The 
decision  on  which  the  so-called  Exception  is  based  is  that  of  Scott  v. 
iwry,  where  the  position  adopted  was  that  "  if  the  original  agree- 
ment is  not  simply  to  pay  a  sum  of  money,  but  that  a  sum  of 
money  shall  be  paid  if  something  else  happens,  and  that  something 
else  is  that  a  third  person  shall  settle  the  amount,  then  no  cause 
of  action  arises  until  the  third  person  has  so  assessed  the  sum''  (d). 
It  was  held,  upon  the  construction  of  the  agreement  in  question, 
that  the  ascertainment  of  the  loss  by  the  Committee,  or  by  arbitra- 
tion, was  a  condition  precedent,  and  that  without  such  ascertainment 
the  plaintiff  had  no  cause  of  action.  A  collateral  and  separate 
agreement  to  refer  does  not,  according  to  the  English  authorities. 


(a)  Cumber  o.  Wane,  I  Smith's  L.  C,  301. 

(h)  Mmaahi  Amir  Ali  v,  Maharani  Inderjit  Koer,  9  B.  L.  B.,  460; 
Anant  Das  u.Aahbumer  &  CJo.,  I.  L.  B.,  1  AIL,  267. 

(c)  Corliiga  OU  Co.  v.  Koegler,  I.  L.  B.,  1  Calc,  466 ;  Elliott  v.  Boyal 
Exchange  Co.,  L.  B.,  2  Ex.,  244. 

(^  6  H,  L  C,  811.  See  Elliotfc  v.  Boyal  Exchange  Co.,  L.  B^  2  Ex., 
245. 
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afford  any  answer  to  an  action  on  an  indep^dent  coY^aat 
to  pay  money ;  nor  would  it  do  so  here  except  from  the  Specific 
Relief  Act.  In  England,  the  plaintiff  may  sae  on  the  oovenant 
to  pay  money  notwithstanding  the  covenant  to  refer,  leaying  ^ 
defendant  to  pnrsue  one  of  two  courses,  either  to  bring  an  action 
fornot  referring,  or  to  apply  under  the  Gomnion  Law  Procedure  Act 
Thus,  in  Dawson  v.  Fitzgerald  (a),  a  lessor  covenanted  with  his 
lessee  that  he  would  keep  such  a  number  only  of  rabbits  as  would 
do  no  harm  to  the  crops ;  and  that  in  case  he  kept  such  a  number 
as  should  injure  the  crops  he  would  pay  a  fair  and  reasonable  com- 
pensation ;  the  amount  of  it,  in  case  of  difference,  to  be  referred 
to  two  arbitrators  or  an  umpire.  It  was  held  that  the  covenant 
to  refer  was  distinct  from  and  collateral  to  the  other  covenant,  and 
that  the  action  for  the  breach  of  the  latter  covenant  was  maintain- 
able although  there  had  been  no  arbitration.  Similarly,  it  has  been 
held  here  that  the  ordinary  clause  for  reference  to  arbitration 
contained  in  commercial  contracts  does  not  oust  the  jurisdiction 
of  the  Courts,  or  prevent  an  action  being  brought  on  the  principal 
contract  (J).  But  now,  by  the  Specific  Relief  Act,  Section  19,  it  is 
enacted  that,  if  any  person  who  has  made  a  contract  to  refer  a 
eontroversy  to  arbitration  and  has  refused  to  perform  it,  sues  is 
respect  of  any  subject  which  he  has  contracted  to  refer,  the  exist- 
ence of  such  contract  shall  bar  such  suit.  Apparently,  a  contract 
to  refer  is  to  afford  a  defence  whether  or  not  it  is  independent  of 
the  contract  sued  on  ;  but  it  affords  a  defence  only  against  the 
party  who  has  refused  to  abide  by  the  reference.  It  may  be  ques- 
tioned whether  a  contract  to  refer  a  controversy  to  arbitration  can 
be  taken  to  include  the  ordinary  arbitration-clause  which  is  agreed 
to  before  any  controversy  has  arisen,  and  must  not  be  reskicted 
to  the  case  of  contracts  to  refer  actual  controversies. 

The  second  paragraph  of  the  Exception  is  repealed  bj  the 
Specific  Relief  Act,  which  also  declares  expressly  that  no  contract 
to  refer  a  controversy  to  arbitration  shall  be  specifically  enforced* 
An  action  for  damages  for  breach  of  such  contract  is  maintainable 
now  as  it  was  before  the  passing  of  the  latter  Act. 


(a)  L.  R.,  9  Ex.,  7 ;  1  Ex.  D.,  257. 

{h)  Coringa  Oil  Co. «.  Koegler,  L  L,  R.,  1  Calo.,  466.    Compaie  Wilta 
ford  V.  Watson,  L.  R.,  8  Ch.,  473. 
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GoDiracts  witii  regard  to  disputes  aboat  rights,  other  thui 
rights  arising  under  or  in  respect  of  a  contract,  do  not  fall  within 
the  scope  of  the  section,  and  are  not  therefore  illegal,  unless  on 
tiie  ground  of  repugnance  to  public  policy.  Such  contracts 
wodd,  it  is  submitted,  be  held  valid  so  far  as  they  did  not  impro- 
perly restrain  the  liberty  of  the  subject  (a). 

As  to  references  to   arbitration  during   a  pending   suit,  see 

Code  of  Civil  Procedure,  Section  506 :  as  to  agreements  in  writing 

to  refer,  and  awards  to  be  filed  in  Court,  Sections  523  and  525. 

Persons  who  have  agreed  to  submit  their  disputes  to  arbitration 

tre  not,  according  to  the  proper  construction  of  Act  VIII  of 

1859,  entitled  to  withdraw    their  submission    unless  for  good 

cause,  and  a  mere  arbitrary  revocation  is  not  permitted.     The 

cases  (h)  which,  following  the  English  authorities  on  this  matter, 

proceeded  on  the  assumption  that  such  revocation  was  possible  at 

any  time,  must  be  considered  overruled   by    the   Privy    Council 

decision  in  Festonjee  Nitssurwanjee  v.  ManocJyee.    It  was  there 

said  that  the  current  of  legislation  had  been  to  put  '^  agree- 

Bents  for  arbitration  on  the  same  footing  as  all  other  lawful 

agreements  by  which  the  parties  are  bound  to  the  terms  of  what 

Uiey  have  agreed  to,  and  from  which  they  cannot  retire  unless  the 

scope  and  object  of  the  agreement  cannot  be  executed,  or  unless  it 

be  shown  that  some  manifest  injustice  will  be  the  consequence  of 

binding  the  parties  to  the  contract "  (  c).    The  doctrine  thus  stated 

is,  remarks  Holloway,  J.,  "the  very  opposite  of  the  English  in  the 

mode  in  which  the  contract  is  to  operate"  {d),    English  Courts  of 

Equity  will  not  grant  specific  performance  of  agreements  to  refer 

to  arbitration  {e).     In  a  reference  under  Section  16  of  Act  XX 

of  1863  (Religious  Endowments),  the  Judge   made   a  decree  in 

accordance  with  the  finding  of  the  majority  of  the  arbitrators. 

It  was  held  that  this  was  valid  without  the  consent  of  the  parties, 

as  the  Judge  might  originally  have  directed  that  the  finding  of  the 


(«)  12  M.  I.  A.,  131. 

{})  Kola  N^gabilshanam  v,  Kohi  S^ah&chalam,  1  Mad.  H.  C,  178  ;  A. 
Aiyappa  v.  N.  Peraiya,  3  Mad.  H.  C,  82. 
{e)  12  Moo.  I.  A.,  131,  confirming  3  Mad.  H.  C,  183. 
{i)  Santaiya  r.  B&mar&ya,  7  Mad.  H.  G-,  257. 
(0  Fry  on  Spec.  Perf.,  417. 
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majority  should  be  blading,  and  his  ratification  was  equivalent  to 
a  preyions  command  (a).] 

29,     Agreements,   the  meaning  of 
void  for  uncer-    wliich  is  not  Certain,  or  capable  of 
^'  being  made  certain,  are  void. 

Illiuftrations. 

(a,)  A  agrees  to  sell  to  B  *  a  hundred  tons  of  oil.*  There  is  nothii^ 
whatever  to  show  what  kind  of  oil  was  intended.  The  agreement  it 
void  for  uncertainty. 

(5.)  A  agrees  to  sell  to  B  one  hundred  tons  of  oil  of  a  specified 
description  known  as  an  article  of  commerce.  There  is  no  uncertaiot/ 
here  to  make  the  agreement  void. 

(c)  A,  who  is  a  dealer  in  cocoanut-oil  only,  agrees  to  sell  to  B  '  one 
hundred  tons  of  oil.*  The  nature  of  A*s  trade  affords  an  indication  of 
the  meaning  of  the  words,  and  A  has  entered  into  a  contract  for  the 
sale  of  one  hundred  tons  of  cocoanut-oil. 

(d,)  A  agrees  to  sell  to  B  *  all  the  grain  in  my  granary  at  Ramnagar.* 
There  is  no  uncertainty  here  to  make  the  agreement  void. 

(«.)  A  agrees  to  sell  to  B  '  one  thousand  maunds  of  rice  at  a  price 
to  be  fixed  by  C*  As  the  price  is  capable  of  being  made  certain,  there 
is  no  uncertainty  here  to  make  the  agreement  void. 

{/.)  A  agrees  to  sell  to  B  '  my  white  horse  for  rupees  five  hundred 
or  rupees  one  thousand.*  There  is  nothing  to  show  which  of  the  two 
prices  was  to  be  given.    The  agreement  is  void. 

[Where  it  is  impossible  to  say  upon  what  terms  parties  have 
agreed,  there  is  in  reality  no  expressed  consent,  and,  there- 
fore, no  contract  which  can  be  enforced.  Thus,  in  Guthingy. 
Lynn  (6),  which  was  an  action  on  a  warranty  of  a  horse,  it  was 
proved  that  the  horse  was  sold  for  sixty  guineas,  and  "  if  the 
horse  was  lucky  to  the  plaintiff,  he  was  to  give  £5  more,  or  the 
buying  of  another  horse."  The  Court  refused  to  give  any  weight 
to  this  evidence,  because  the  alleged  agreement  was  unintelligible, 
and  could  only  be  regarded  as  some  honorary  understanding 
between  the  parties.  It  is  expressly  provided  by  the  Specific  Belief 
Act,  that  a  contract,  the  terms  of  which  the  Court  cannot  find 
with  reasonable  certainty,  cannot  be  specifically  enforced  (Section 

(a)  Immedy  Kannga  B&m6ya  Gaundan  v.  E&mlusw&mi  Ambalam,  7  M. 
H.  C,  173. 

(b)  2  B.  &  Ad.,  232. 
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21).  Bat  a  contract  may  be  sufficiently  certain  to  entitle  a  party 
to  damages  for  a  breach  of  it,  and  yet  not  certain  in  the  sense  that 
I  Court  will  decree  its  specific  performance ;  see  illnstrations  to 
Section  21.  If,  howeyer,  there  is  some  obvious  error  or  omission  on 
the  face  of  the  agreement,  the  Coart  can  alter  it  so  as  to  make  the 
agreement  certain.  Thus,  the  Court  struck  out  the  word  ^^not" 
in  the  condition  of  a  bond,  which  stated  that  it  was  to  be  YOid 
if  the  obligor  did  not  pay  what  he  promised  (a).  See,  as  to  thel 
rectification  of  instruments.  Specific  Eelief  Act,  Section  81.  As 
to  the  admissibility  of  oral  evidence  to  explain  or  give  certainty 
to  written  agreements,  see  the  Indian  Evidence  Act,  Sections  93 
to  97. 

An  agreement  is  not  void  for  uncertainty  because  the  object 
of  it  is  indeterminate,  for  parties  may  agree  to  deal  with  an 
vnoertain  object.  Where  parties  agree,  the  one  to  bay,  the  other 
to  sell,  an  estate  of  which  the  extent  is  unknown  to  both, 
neither  party  can  object  in  regard  to  its  extent  {b).  Where  a  man 
purchased  for  Bs.  8,000  the  chance  of  getting  Rs.  35,000  depend- 
ent on  a  certain  sale  being  set  aside,  it  was  held  that  he  had  no 
right  of  action  because  in  the  event  he  was  disappointed  (c)^ 
See  note  to  Section  88.] 

30.    Agreements  by  way  of  wager  are  void;  and 
^^      no  suit  shall  be  brought  for  recover- 

Anoements  oy 

way  of  wager,    ing  anything  alleged  to  be  won  on 

void.  . 

any  wager,  or  entrusted  to  any  person 
to  abide  the  result  of  any  game  or  other  uncertain 
event  on  which  any  wager  is  made  (1). 
This  section  shall  not  be  deemed  to  render  unlaw- 
ful a  subscription  or  contribution,  or 
faTOwS^oertaia  agreement  to  subscribe  or  contribute, 
priiee  lor  horae-    made  or  entered  into  for  or  toward 

XBOillg. 

any  plate,  prize  or  sum  of  money,  of 

(a)  ated  in  WilBon  v.  Wilson,  5  H.  L.  C,  at  p.  67. 
{b)  Baxendale  v.  Seale,  19  Beav.,  601. 

ie)  Bam  Tohol  Singh  v.  Biseswar  Lai  Sahoo,  L.  B.,  2  I.  A.,  131 ;  S.  C, 
15B.L.R.,208. 
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the  value  or  amount  of  fire  hundred  rupees  or  up- 
wards, to  be  awarded  to  the  winner  or  winners  of 
any  horse-race  (2). 

Nothing  in  this  section  shall  be  deemed  to  legalize 
any  transaction  connected  with  horse- 

of^lTi^^  ^a<^i°&  *^  "^^^^^  the  provisions  of 
Penal  Code  not    Scctiou  294A  of  the    Indian  Penal 

affected. 

Code  apply. 

[  (1)  In  England,  previously  to  the  enactment  of  8  &  9 
Vict.,  c.  109,  and  in  this  country,  pieviously  to  that  of  Act  XXI 
of  1848,  an  action  was  maintainable  on  a  wagering  contract,  pro- 
Tided  there  was  nothing  in  it  adverse  to  the  interests  or  feelings 
of  third  persons,  that  it  did  not  give  occasion  for  indecent 
evidence,  and  was  not  contrary  to  public  policy  (a).  The  English 
Statute  has  famished  the  model  as  well  for  the  present  section 
as  for  the  repealed  Acts  XXI  of  1848  and  VIII  of  1867.  Sec- 
lion  41  of  the  Statute  corresponds  closely  to  the  two  first  para- 
graphs of  this  section,  except  in  one  respect  mentioned  below. 
The  Statute  and  the  Act  alike  declare  agreements  by  way  of 
wagering  void.  It  matters  not  that  the  affair  to  which  the 
agreement  relates  is  itself  legal.  A  walking  match  is  not  illegal, 
yet  an  agreement  to  walk  a  match  for  £200  a  side,  the  money 
being  deposited  with  a  stakeholder,  is  null  and  void  (b).  So 
is  an  agreement  that  stakes  deposited  by  two  disputants  with 
a  third  person  to  await  the  determination  of  a  question  of 
science,  and  to  be  paid  to  him  in  whose  favour  the  question 
might  be  decided  (c). 

Agreements  of  this  character  being  void,  it  follows  that  a 
person  who  has,  under  such  an  agreement,  deposited  money  with 
a  third  person  may  recover  it  back,  unless  there  is  anything  in 
this  section  or  in  Section  65  to  prevent  him.  It  might  have  been 
thought  that  the  words  '^  no  suit  shall  be  brought  for  recovering 
anything  intrusted  to  any  person  to  abide  the  result  of  any  uncer- 

(a)  Bamloll  Thackoorseydafis  v,  Soojommul  Dhondmnll,  4  Voo.  I.  An 
839  ;  Hampden  v.  Walsh,  1  Q.  B.  D.,  189,  at  p.  192. 
(>)  Diggle  V.  Biggs,  2  Ex.  D.,  422. 
(o)  Hampden  v,  Walsh,  1  Q.  B.  D.,  189. 
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tfiB  event  ^  were  intended  to  exclnde  any  suoh  action ;  and  Ibat 
the  intmition  of  the  section  was  to  declare  ai  well  that  the  man 
who  won  the  wager  shonld  not  recoyer  the  stakes^  as  that  the 
minwho  had  deposited  nK>ne7  should  not  get  it  back  again* 
But  it  has  been  held  that  the  corresponding  section  of  the 
EBglish  Statute  does  not  bar  snch  latter  action ;  that  it  was 
meant  to  apply  '^  only  to  the  non-recovery  by  the  winner  of  a  sum 
deposited  by  the  other  party  to  abide  the  event,  and  not  to  the 
light  of  the  depositor  to  recover  back  his  deposit,  if  demanded 
before  the  money  was  paid  over  "  (a).  This  action  against  the 
etake^holder  may  be  brought  even  after  the  determination  of  the 
•rent  mifavonrably  to  the  plaintiff,  provided  the  money  has  not 
fiisl  been  paid  over  to  the  other  party  without  any  notice  to  the 
eoatrary  having  been  received  by  the  stakeholder.  '^  If  a  stake- 
holder pays  over  money  withont  authority  from  the  party,  and 
is  opposition  to  his  deshre^  he  does  so  at  his  own  pmril"  (5). 

This  section  makes  a  contract  for  wagering  vend,  but  not  ille^ 
gtl  (e) :  it  does  not  therefore,  affect  the  obligation  of  a  person 
leeeiving  money  for  another  to  whom  he  has  agreed  to  account* 
It  is  no  answer  to  an  action  on  a  cheque,  that  the  money  for  whick 
it  was  given  was  money  due  from  the  defendant  to  the  plaintiff 
upon  a  contract,  vrhereby  it  was  agreed  that  the  plaintiff  should 
paj  the  defendant  certain  moneys,  and  that  the  defendant  should 
employ  them  in  making  bets  on  certain  races  and  should  pay 
the  plaintiff  a  certain  proportion  of  the  winnings  (d).  But  upon 
the  wagering  contract  itself  no  action  lies.  The  same  construction 
was  put  on  the  Act  XXI  of  1848.  It  was  held  not  to  make  a 
wagering  contract  iUegal,  and  therefore  not  to  prevent  the  i^nt 
ef  a  party  to  suoh  a  contract  from  suing  for  fees  and  brokerage 
in  respect  of  it,  or  for  money  paid  by  him  to  other  wagerers  on 
ihe  loss  of  the  wager  (e). 

By  Bombay  Act  III  of  1865,  all  contracts  made  for  the 
pnipose  of  carrying  out  wagering  agreements,  all  contracts  by 

(a)  Hampden  v.  Walah,  1  Q,  B.  P.,  196. 

(h)  Ha8tek>w  v.  Jackson,  S  B.  dc  €.,  225,  ^wr  Cbekbum,  d  J. 

(e)  Higginson  o,  Simpson,  2  G.  F.  D.»  76. 

(i)  BeoBton  v.  Beeston,  1  Ex.  D.,  13. 

(e)  P&rakh  O.  HariUiai  v.  BansQzdius  DnlabhdhiUi,  12  Bomb.,  61. 
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way  of  secnrity  for  such  agreements,  or  for  commission,  broker- 
age, fee  or  reward  in  respect  of  them,  are  declared  to  be  Toid. 

(2)  The  section  differs  from  the  English  Statnte  in  this,  that 
the  Exception  is  narrowed  to  the  case  of  prizes,  &c.,  to  be  awarded 
to  the  winner  of  any  horse-race,  the  words  of  the  Statnte  being 
**  to  the  winner  of  any  lawful  game,  sport,  pastime,  or  exercise.** 
Under  either  enactment  there  must  be  a  winner  to  bring  the  case 
within  the  Exception.  So,  where  plaintiff  and  A«  deposited  each 
£50  with  the  defendant,  agreeing  that  the  £100  should  be 
paid  to  A.  if  the  horse  trotted  18  miles  in  an  hour,  and  if  not 
then  to  the  plaintiff, — it  was  held  that  the  plaintiff  was  entitled 
to  recover  his  stake,  he  having  given  notice  to  defendant  not 
to  pay  over  the  money  to  A.  Here  there  was  no  winner,  becanse 
there  was  only  one  person,  t.  «.,  the  owner  of  the  horse,  who  was 
to  do  anything  (a). 

Lotteries  so  frequently  advertized  in  this  conntry,  where  the 
prize  is  awarded,  not  to  the  winner  of  a  race,  but  to  the  drawer 
of  the  winning  horses'  name,  are,  of  course,  wholly  illegal, 
.The  publishers  of  such  schemes  are  liable  to  a  fine  of  1,000 
rupees:  the  prosecution  can,  however,  be  instituted  only  by 
order  of  €k)vemment.    Act  XXVII  of  1870,  Section  U.] 


CHAPTER  III. 
Op  Contingent  Contracts. 
31.     A  continorent  contract  is  a  contract  to  do  or 


*o^ 


"Oontin  ent  ^^'  '^  ^^  Something,  if  some  event, 
x5ontract"  de-    collateral  to  such  contract  does  or 

fined.  J  ^  1 

does  not  happen. 

IJhutraHofu 

A  contracts  rto  pay  B  Bs.  10,000  if  B*8  house  is  burnt  This  t 
contingent  contract. 

[Every  contract  constitutes  a  relation  between  the  parties 
to  it  and  rights  arising  out  of  that  relation,  but  it  does  not 
follow  that  every  contract  creates  a  right  immediately  enforce- 

ia)  BatBon  v.  Newman,  1  0.  P.  D.,  573, 
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able.  The  ligbt  created  may  be  one  which  tke  parties  agree 
shall  be  ^forceable  only  on  the  happening  of  some  fntore  event, 
•s  to  which  neither  of  the  parties  make  any  promise  and  which 
is, therefore  (to  nse  the  words  of  the  section), 'collateral '  to 
the  contract,  its  import  being  merely  to  mark  the  moment  at 
which  a  ri|^t  created  by  the  contract  becomes  enforceable.  Such 
contracts  are  termed  *  contingent'  The  event  npon  which  they 
are  contingent  may  be  wholly  beyond  the  power  of  the  parties, 
as  where  a  promise  is  made  contingent  on  the  death  of  some 
(Person :  or,  as  Illustration  (c)  to  Section  32  and  the  Illustration 
to  Section  S4  show,  may  be  more  or  less  within  the  power  of  one 
of  the  parties.  The  material  point  is  that  it  is  collateral  to  the 
contract  and  forms  no  part  of  reciprocal  promises  of  which  the 
contract  consists.  It  is  in  this  respect  that  contingent  contracts 
differ  from  contracts  such  as  those  referred  to  in  Section  51> 
where  the  obligation  to  perform  on  the  one  side  is  conditional 
on  readiness  and  willingness  to  perform  on  the  other.  In  the 
latter,  the  event  on  which  the  enforceability  of  the  contract 
depends  is  not  *  collateral '  to  the  contract,  but  a  part  of  the 
contract  itself. 

The  contingent  matter  must  not  be  the  mere  will  of  the 
person  who  is  the  promisor ;  for  a  promise,  say,  to  pay  Es.  10 
'if  I  choose,'  is  clearly  no  promise  at  all  (a).  Bat  a  promise  may 
he  made  contingent  on  the  act  of  the  promisor,  and  that  act  may 
be  one  entirely  within  bis  own  will ;  thus,  where  one  promises  to 
pay  Rs.  10  if  he  goes  to  Calcutta,  this  is  clearly  within  the 
d^ition  of  a  contingent  contraot. 

A  qaestion,  not  noticed  in  this  chapter,  oft^i  arises,  as  to 
whose  business  it  is  to  give  notice  of  the  happening  of  the 
erenton  which  the  contract  is  contingent.  The  general  rule 
is,  that  "  where  a  party  stipulates  to  do  a  certain  thing  in  a 
certam  specifio  event,  which  may  become  known  to  him,  or 
with  which  he  can  make  himself  acquainted,  he  is  not  ^ititled 
to  any  notice,  tuiless  he  stipulates  for  it ;  bat  when  it  is  to  do  a 
thing  which  lies  within  the  peculiar  knowledge  of  the  opposite 
party,  then  notice  ought  to  be  given  him"  (6).  Thus,  to  a 
declaration  stating  the  breach  of  a  covenant  in  a  lease  to  repair 

(a)  Faulkner  v,  Lowe,  2  Ex.,  595. 
{b)  Vjae  V.  Wakefield,  6  M.  &  W.,  452. 

18 


Digitized  by 


Google 


138  CONTINGENT  CONTRACTS.  [CH.  HI. 

certain  bnildings,  a  plea  that  the  plaintiff  gare  no  noticd  to  the 
lessor  of  the  want  of  repair  was  held  good,  the  principle  laid 
down  being  '^  that  when  a  thing  is  in  the  knowledge  of  the 
plaintiff,  but  cannot  be  in  the  knowledge  of  the  defendant,  bat 
the  defendant  can  only  gness  or  speculate  abont  the  matter, 
then  notice  is  necessary  "  (a).  If  the  event  is  eqnally  within  the 
knowledge  of  both,  notice  is  not  necessary  (5).] 

32.     Contingent  contracts  to  do  or  not  to  do  any- 
thing if  an  uncertain    future  event 
of^to^te^^*    happens,  cannot  be  enforced  by  law 
^efthap^ng^    ^^'^^s  and  uutil  that  event  has  hap- 
pened. 
If  the  event  becomes  impossible,  such  contracts 
become  void. 

Illustrations, 

(a.)  A  makes  a  contract  with  B  to  huy  B*8  horse  if  A  surviTes  G. 
This  contract  cannot  be  enforced  by  law  unless  and  until  G  dies  in 
A*8  lifetime. 

(6.)  A  makes  a  contract  with  B  to  sell  a  horse  to  B  at  a  specified 
price,  if  G,  to  whom  the  horse  has  been  offered,  refuses  to  buy  him. 
The  contract  cannot  be  enforced  by  law  unless  and  until  G  refuses  to 
buy  the  horse. 

(c.)  A  contracts  to  pay  B  a  sum  of  money  when  B  marries  G. 
G  dies  without  being  married  to  B.    The  contract  becomes  Toid* 

'  [Contracts  of  sale  are  frequently  conditional,  as  when  the 
bargain  is  for  goods  on  arrival  by  a  certain  ship  :  in  such  case, 
if  the  ship  is  wrecked  or  arrives  without  the  goods,  the  seller 
is  not  bound  (c). 

The  promise  may  be  conditional  on  the  act  of  a  third  party  ; 
as  when  the  price  of  goods  is  to  be  settled  by  valuers  (d),  or  build- 
ings are  to  be  approved  by  a  surveyor  («).  In  such  cases  pay- 
ment cannot  be  enforced  until  the  condition  has  been  performed  ; 
and  improper  refusal  on  the  part  of  the  third  party  is  immaterial 
as  regards  the  right  of  either  party  to  enforce  the  contract] 

(a)  Mokin  v.  Watkinson,  L.  B.,  6  Ex.,  25,  at  p.  30. 

(ft)  Vyse  V.  Wakefield,  6  M.  &  W.,  463. 

(<?)  Boyd  V.  Siffkin,  2  Camp.,  326. 

id)  ThumeU  v.  Balbirnie,  2  M.  &  W.,  786. 

(c)  Clarke  v.  Watson,  34  L.  J.,  C.  P.,  148, 
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33.  Contingent  contracts  to  do  or  not  to  do  any- 
Bnforoement      thing  if  an   Uncertain    future  event 

to^t^(^^    does  not  happen,     can    be  enforced 
erent  not  hap-    whcu  the  happening  of  that  event  be- 
comes impossible,  and  not  before. 

Illustration, 

A  agrees  to  paj  B  a  sam  of  money  if  a  certain  ship  does  not  retnrn. 
The  skip  is  sunk.    The  contract  can  be  enforced  when  the  ship  sinks. 

[In  Section  32  the  contingency  on  which  the  contract  depends 
is  the  occorrence  of  an  event :  the  present  section  deals  with  cases 
in  which  the  contingency  on  which  the  contract  depends  is  the 
iwm-occurrence  of  an  event ;  and  the  contract  becomes  enforceable 
whenever  the  impossibility  of  the  event  occurring  is  established. 

The  56ih  Section  provides  that  an  agreement  to  do  an  act 
which  is  impossible  shall  be  void,  and  also  that  a  contract  to  do  an 
act  which  sabsequently  becomes  impossible,  shall  become  void  when 
the  act  becomes  impossible.  The  impossibility  of  the  event,  upon 
which  the  promise  is  contingent,  has  the  same  effect  upon  the 
contract,  as  the  impossibility  of  the  act  which  is  the  object  of  the 
agreement] 

34.  If  the  future  event  on  which   a  contract  is 
Wheneventon    Contingent  is  the  way  in  which  a  per- 

^^ISt^^  son  will  act  at  an  unspecified  time, 
ri^it^^e  the  event  shall  be  considered  to  be- 
futore  conduct    eomc  impossible    when  such    person 

of  a  hying  per-  ^  \ 

wn.  does  anything  which  renders  it  im- 

possible that  he  should  so  act  within  any  definite 
time,  or  otherwise  than  under  further  contingencies. 

Ultutration, 

A  agrees  to  pay  B  a  sum  of  money  if  B  marries  C. 

G  marries  D.  The  marriage  of  B  to  0  must  now  be  considered  im-« 
possible,  although  it  is  possible  that  D  may  die,  and  that  0  may 
afterwards  marry  B. 

[The  meaning  of  this  is,  that  if  the  person  whose  act  is  the 
contingency  on  which  tho  contract  depends  does  anything  which 
renders  it  impossible  for  him  to  name  any  definite  time  within 
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'vrhich  he  can  perform  the  act,  or  which  necessitates  the  hat>pen- 
ing  of  some  other  event  beyond  his  control  before  he  can  perform 
it,  the  erent  shall  be  regarded  as  impossible.  The  other  pari^ 
wonld  thereupon  hare  the  right  to  treat  the  contract  as  having 
become  roid.  The  Illastration  to  this  section,  it  will  be  observed, 
is  an  instance  of  a  contingent  contract,  in  which  the  contingency 
is  an  act  to  be  done  by  one  of  the  parties,  viz.,  the  marriage  of 
p  by  B,  In  such  a  case,  as  soon  as  B  has  married  0,  he  has 
by  doing  an  act  '^  at  the  desire  of  the  promisor,"  supplied  the 
consideration  necessary  to  render  the  contract  enforceable.  His 
marriage  of  C  is,  accordingly,  not  only  the  contingency  on  which 
the  contract  depends,  but  the  consideration  which  gives  it  validity* 
The  Court  of  Chancery  does  not  consider  that  the  marrying  of  the 
person  named  is  an  event  rendered  impossible  by  a  marriage  to  ano- 
ther person,  and  therefore  a  gift  made  dependent  on  such  an  event 
is  not  forfeited  but  merely  suspended  by  another  marriage  (a)-] 

85*    Contingent  contracts  to  do  or  not  to  do  any- 
^^  thinff  if  a  specified  uncertain  event 

When    con-  .     f 

tracts     become    happens  within  a  fixed  time,   become 

void,  which  are  t  J  .^     ^    ,  .     ^.  ^    ^,       . . 

contingent  on  Toid  if,  at  the  expiration  or  the  time 
oifi^e7ent\«^  fixed,  such  cvcnt  has  not  happened, 
^  ^         or  if,  before  the  time  fixed,  such  event 

becomes  impossible. 
Contingent  contracts  to  do  or  not  to  do  anything, 
When    con-    ^^^  Specified  uncertain  event  does  not 
tracts  may  be  en-    happen  withiu  a  fixed  time,   may   be 

forced  which  are  . 

contingent  on    enforced   by  law  when  the  time  fixed 

specified      event      %  •      j         i  i  .     i 

not  happening  has  expired  and  such  event  has  not 
withinfixedtime.  jj^ppened,  or,  before  the  time  fixed 
has  expired,  if  it  becomes  certain  that  such  event 
will  not  happen. 

lUuMtrations. 
(a.)    A  promiBes  to  pay  B  a  sum  of  money  if  a  certaiD  ship  retarng 
within  a  year.    The  contract  may  be  enforced  if  the  ship  returns  within 
the  year;  and  becomes  void  if  the  ship  is  burnt  within  the  year. 

(a)  Randal  p.  Payne,  1  Bro.  G.  €.,  55. 
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(h.)  A  promises  to  pay  B  a  aam  of  money  if  a  certain  sliip  doea  not 
retam  irithin  a  year.  The  contract  may  be  enforced  if  the  ship  doea 
not  return  within  the  year,  or  is  burnt  within  the  year. 

36.    Contingent  agreements  to  do  or  not  to  do 

anything,  if  an  impossible  event  Lap- 

cs^to^twikL!    P^^s,  are  void,  whether  the  impossi- 

p^  eyente,    \^[[Hy  ^f  ^i^q  ^y^j^t  is  known  or  not  to. 

the  parties  to  the  agreement  at  the 

time  when  it  is  made. 

lUustrations. 

(a.)  A  agrees  to  pay  B  1,000  rupees  if  two  straight  lines  should 
enclose  a  space.    The  agreement  is  void. 

(M  A  agrees  to  pay  B  1,000  rupees  if  B  will  marry  A*s  daughter  C. 
C  was  dead  at  the  time  of  the  agreement.    The  agreement  is  void. 


CHAPTER  IV. 

OP  THE  PERFORMANCE  OP  CONTRACTa 
CJONTRACTS  WHICH  MUST     BE   PERFORMED. 

37.    The  parties  to  a  contract  must  either  per- 
^,,.    .       ^    form,  or  offer  to  perform,  their  re- 

OhUgation    of  \  .  i  i 

parties  to  con-    spcctivc  promiscs,   unlcss  such  per-» 
formance  is   dispensed  with  or  ex- 
cased  under  the  provisions  of  this  Act,  or  of  any 
other  law  (1). 

Promises  bind  the  representatives  of  the  promisors 
in  case  of  the  death  of  such  promisors  before  per- 
formance, unless  a  contrary  intention  appears  from 
the  contract  (2). 

Illustrations, 
(a.)    A  promises  to  deliver  goods  to  B  on  a  certain  day  on  payment 
of  R8. 1,000.    A  dies  before  that  day.    A*s  representatives  are  bound 
to  deliver  the  goods  to  B,  and  B  is  bound  to  pay  the  Rs.  1,000  to  A*s 
representatives. 
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(b,)  A  promises  to  paint  a  picture  for  B  by  a  certain  day,  at  a  certain 
price.  A  dies  before  the  day.  Tbe  contract  cannot  be  enforced  eitlier 
bj  A*8  representatives  or  by  B. 

[(1)  The  origin  and  nature  of  various  classes  of  contracts  and 
the  rights  and  liabilities  arising  out  of  them,  having  been  set 
forth  in  the  preceding  chapters.  Chapter  IV  introduces  a  new 
subject, — viz.j  performance.  The  present  section  gives  the  force  of 
obligation  to  every  agreement  which  complies  with  the  provisions 
of  the  Act,  and  which  is,  therefore,  a  contract.  Unless  it  is  dis- 
charged in  some  of  the  modes  provided  by  the  Act  or  by  some 
other  law,  the  duty  of  the  parties  to  it  is,  as  this  section  declares, 
to  perform  it,  or,  in  cases  where  an  ofifer  to  perform  is  tantamount 
to  performance,  to  offer  to  perform  it.  This  section  may,  accord- 
ingly, be  regarded  as  the  key-stone  of  the  entire  Act,  inasmuch 
as  from  it  arises  the  duty  of  performing  contracts. 

The  direct  mode  in  which  the  duty  is  enforced  is  by  a  sait  for 
specific  performance  ;  the  indirect  mode  is  by  suit  for  damages 
for  breach  of  contract.  A  plaintiff  may  be  entitled  to  damages 
though  he  could  not  have  obtained  a  decree  for  specific  perform- 
ance ;  but  he  could  not  obtain  such  decree  unless  he  could  have 
obtained  damages ;  see  Specific  relief  Act. 

If  the  contract  refers  to  a  continuous  state  of  things,  the  pro- 
misor cannot  withdraw  from  it  as  long  as  things  so  exist.  Thus, 
where  an  uncle  agreed  to  pay  his  nephew  a  certain  annuity  if  he 
would  marry  a  certain  lady,  it  was  held  that  the  promise  to  pay 
the  annuity  was  continuous  and  could  not  be  revoked  (a). 

The  case  in  which  an  offer  to  perform  is  tantamount  to  per- 
formance is  provided  for  in  Section  88.  Cases  in  which  perform- 
ance is  excused  under  the  provisions  of  the  Act  occur  in  Sections 
89,  41,  48,  51—56,  62,  68  and  67.  Instances  of  other  laws 
excusing  performance  of  contracts  are  afforded  by  the  Insolvency 
Act,  11  &  12  Vict.,  c.  21,  as  regards  the  Presidency-towns  :  the 
insolvency  provisions  in  the  Civil  Procedure  Code  and  in  the  Pan- 
jab  Laws  Act  (Act  IV  of  1872)  :  the  various  special  enactments 
passed  from  time  to  time  for  the  relief  of  particular  individuals, 
such  as  the  King  of  Oudh,  the  Nabob  of  the  Camatic,  the 
Prince  of  Arcot,  the  Talookdars  of  Oudh  and  Broach  and  others, 

(a)  Shadwell  v.  Shadwell,  30  L.  J.,  C.  P.,  145. 
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for  who8d  embarrassments,  for  political  reasons,  express  prorision 
had  to  be  made.  So  also  tbe  Limitation  Act  bars  the  rigbt 
of  action  after  the  expiration  of  the  prescribed  time,  and, 
therefore,  has  the  practical  effect  of  destroying  the  obligation 
at  least  in  those  Courts  whose  procedure  it  affects. 

By  the  law  in  England,  an  alteration  in  any  material  part  of  a 
nmple  contract  in  writing  vitiates  the  contract  (a).  This  doctrine 
is  not  part  of  the  law  of  eyidence,  bnt  of  snbstantire  law,  and  has 
been  set  aside  by  this  section.  Even  if  it  were  a  matter  of  evi- 
dence the  Evidence  Act  wculd  have  equally  destroyed  it  (^)« 
See  Section  62. 

(2)  The  obligation  survives  the  death  of  the  promisor  and 
binds  his  representatives  in  all  cases  in  which  the  nature  or 
terms  of  the  contract  do  not  show  that  the  contrary  was 
intended.  Wh^e  the  act  which  is  the  object  of  the  contract 
is  one  which  can  be  performed  only  by  the  promisor,  the 
obligation  is  necessarily  discharged  by  his  death.  The  rule 
of  English  law  is,  that  the  representatives  of  a  deceased 
promisor  are  in  general  liable  to  the  extent  of  the  assets 
which  come  to  their  hands  upon  all  contracts  of  the  deceased 
midischarged  at  his  death  (e).  The  exception  is  in. the  case 
where  the  skill  or  character,  or  any  personal  qualities,  of  the 
promisor  are  necessary  to  the  performance  of  the  promise. 
Accordingly,  contracts  of  agency  are  discharged  by  the  death 
of  the  principal;  contracts  of  partnership  by  the  death  of  a 
partner ;  a  contract  by  a  master  to  instruct  his  apprentice  by  the 
death  of  the  master  (d) ;  and  contracts  between  master  and  servant 
by  the  death  of  master  or  servant  («).  In  Wentworth  v.  Cock  (J) 
the  deceased  had  entered  into  a  contract  for  the  purchase  of  slate 
to  be  delivered  at  specified  dates  :  he  died  in  course  of  delivery, — 
and  it  was  held  that  his  administrator  could  be  sued  for  refusal  to 
accept,  the  contract  not  being  personal  to  the  deceased  ;  but  in 

(a)  Pigot'scase,  11  Co.,  27a;  Davidson  v.  Ckxyper,  11  H.  k  W.,  778; 
(m  appeal,  13  M.  &  W.,  343. 
{h)  Ede  r.  Kanto  Nath  Shaw,  L  L.  B.,  3  CaL,  at  p.  221,  i?tfr  Kennedy,  J. 
(J)  1  Wm's.  Saund.,  216  a  (n). 

(<0  Baxter  r.  Bnrfield,  2  Strange,  1266  ;  Will.  Ex.,  1726 
(0  Farrow  tJ.  Wilson,  L.  B.,  4  C.  P.,  744. 
(/)  10  A.  &  E.,  42. 
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this  case,  Piatteson,  J.,  mentioned  an  instance  in  wUcIi  a  contract 
to  build  a  ligbthonse  bad  been  held  to  be  discharged  by  the  deaUi 
of  the  contractor  as  being  a  matter  of  personal  skill  and  science  (a). 

As  to  the  dcTolntion  of  the  promisee's  right  upon  his  repreeen- 
tatiyes,  the  Act  is  silent.  The  principle  upon  which  it  proceeds 
is  the  same  as  that  just  referred  to.  Death  puts  an  end  to 
contractual  relations  founded  upon  considerations  of  personal 
qualities,  but  it  does  not  affect  the  relations  of  an  ordinary  creditor 
and  debtor.  Although,  therefore,  the  executor  of  an  agent 
cannot  compel  the  employer  to  continue  the  employment,  he  can 
enforce  all  rights  of  demand  which  haye  accrued  to  the  testator 
before  his  death  (b). 

The  defendants  employed  S  as  Consulting  Engineer  for  fifteen 
months  to  complete  certain  works.  He  was  to  be  paid  £500  for 
his  SOTTice  in  equal  quarterly  instalments.  Before  the  work  was 
finished,  and  whilst  two  instalments  which  were  due  were  still 
mipaid,  he  died.  It  was  held  that  his  representatire  was  entitled 
to  recoTer  them  (c).  In  Beckham  t.  Drake  (d)  the  question  was, 
whether  the  right  of  action  for  a  penalty  payable  on  breach  of  an 
agreement  passed  to  the  assignees  of  a  bankrupt,  and  that  ques- 
tion turns  upon  considerations  which  are  equally  applicable  to  the 
case  where  death  has  taken  place;  because  all  rights  which 
become  Ycsted  in  assignees  upon  bankruptcy  devolye  on 
representatiyes  of  a  deceased  person.  It  was  held  that  in  that 
case  the  right  of  action  had  passed  to  the  assignees,  inasmueh 
as  it  was  in  reality  an  action  upon  a  contract  to  pay  money,  and 
as  such  formed  part  of  the  property  of  the  bankrupt.  The  case 
was  distinguished  from  that  of  an  action  for  a  breach  of  promise 
of  marriage,  which  does  not  suryiye  to  the  executor,  because  the 
breach  does  not  operate  to  the  injury  of  the  estate  of  the 
deceased,  but  affects  his  personal  feelings,  and  it  is  for  that 
suffering  that  compensation  in  damages  is  sought.  ^'  Although,'* 
said  Maule,  J.,  in  deliyering  his  opinion,  "  a  right  of  action  for 
not  marrying  or  not  curing,  in  breach  of  an  agreement  to  marry 
or  cure,  would  not  generally  pass  to  the  assignees,  I  conceiye  that 

(a)  Wentworth  v,  Ck>ok,  10  A  &  £.,  at  p.  45. 

(»)  (c)  Stubbs  17.  Holywell  Bailway  Ck>.,  L.  B.,  2  Ex.,  311, 

(^0  2  H.  L.  C,  579. 
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ft  right  to  ft  VQin  of  monej^  whether  ascertained  or  not^  e^ressly 
agreed  to  be  paid  in  the  event  of  failing  to  marry  or  to  cure,  woxA^ 
pass.  The  agreement  of  the  parties  that  money  shaU  be  paid  as 
compensation  makes,  as  it  seems  to  me,  the  right  to  recover  that 
taoney  a  part  of  the  personal  estate  of  the  bankrupt"  (a).  On  the 
same  principle  a  right  of  action  for  a  breach  of  the  contract  on  an 
attorney's  part  to  take  dtte  care  wonld  not  pass  to  the  executor,  if 
only  personal  inconvenience  to  the  deceased,  e,  g^  imprisonment 
|iad  been  caused  by  the  negligence ;  but  it  would  be  otherwsie 
if  damage  to  his  property  had  been  occasioned  (5).  With  regarci 
to  the  Illustration  (b),  it  may  be  observed  that,  in  the  event  of 
B  having  performed  his  promise  by  paying  the  price,  but  A  not 
hating  painted  the  picttire  before  his  death,  A's  representatives 
would  be  bound  to  refund  the  amount  paid,  under  Section  65.  Ift 
the  language  of  Soglish  law  there  would  be  a  total  failure  of 
consideration. 

Exception  has  been  taken  ta  the  language  of  this  section 
as  laying  down  too  broadly  the  liability  of  representative^ 
kui  as  rendering  them  personally  liable,  even  beyond  the  assets 
pf  the  deceased,  for  his  liabilities.  But  the  section  does  not 
really  bear  this  interpretation.  It  is  dealing  merely  with  the 
qaestion  as  to  what  promises  bind  the  representatives  of  .the 
deceased,  and  what  promises  are  rendered  void  by  his  death :  it 
says  nothing  as  to  the  extent  to  which  in  any  instance  thf 
represoitative  is  bound,  and  this  extent  will  be  regulated,  of 
eoorse,  by  the  well  known  rule  that  a  representative  is  answer-* 
able,  when  answerable  at  all,  only  to  the  extent  of  the  assets 
of  the  person  represented  (c).] 

38.    Where  a  promisor  has  made  an  offer  of  per- 
Bffect  of  re*    formanoo  to  the  promisee  and  the  offei; 
Jte  of*^e^SS?    ^^  ^ot  been  accepted,  the  promisor 
•****•  is  not  responsible  for  non-performance^ 

nor  does  he  thereby  lose  his  rights  under  the  con^ 
^ct(l). 

(a)  2  H.  L.  C,  at  p.  622. 

(h)  Gbamberlain  v.  Williamson,  2  M.  &  S.,  415. 

(»)  Wm.  Ex.,  1721. 
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Ereiy  such  offer  must  fulfil  the  following  condi* 
lions : — 

(1).    It  must  be  unconditional  (2) : 

(2).  It  must  be  made  at  a  proper  time  and  place, 
find  under  such  circumstances  that  the  person  to 
whom  it  is  made  may  have  a  reasonable  oppor* 
tunity  of  ascertaining  that  the  person  by  whom 
it  is  made  is  able  and  willing  there  and  then  to  do 
the  whole  of  what  he  is  bound  by  his  promise 
to  do: 

(3).  If  the  offer  is  an  offer  to  deliver  anything  to 
the  promisee,  the  promisee  must  have  a  reason- 
able  opportunity  of  seeing  that  the  thing  offered 
is  the  thing  which  the  promisor  is  bound  by  his 
promise  to  deliver  (3). 

An  offer  to  one  of  several  joint  promisees  has  the 
same  legal  consequences  as  an  offer  to  all  of  them(4). 

Illustration. 

A  contracts  to  dolirer  to  B  at  his  warehouse,  on  the  first  March 
1873,  100  bales  of  cotton  of  a  particular  quality.  In  order  to  make 
an  offer  of  performance  with  the  effect  stated  in  this  section,  A  mosi 
bring  the  cotton  to  B*s  warehouse,  on  the  appointed  day,  nnder  such 
circnmstances  that  B  maj  have  a  reasonable  opportnnitj  of  satiaijing 
himself  that  the  thing  offered  is  cotton  of  the  quality  contracted  for. 
and  that  there  are  100  bales. 

[(1)  Performance  of  a  promise  cannot,  in  general,  be  effected 
without  the  concurrence  of  the  promisee,  and  if  be  faild  to  do 
everything  necessary  on  his  part,  the  promisor  is  not  ooly 
discharged  from  liability  for  non-completion  on  his  part,  but 
is  considered  actually  to  have  performed  his  promise.  In  Startup 
Y.  Macdonald^  Rolfe,  B.,  explained  the  matter  as  follows  : 

'^  In  every  contract  by  which  a  party  binds  himself  to  deliver 
goods,  or  pay  money,  to  another,  he  in  fact  engbgeff  to  da 
an  act  which  he  cannot  "completely  perform  without  the  con- 
currence of  the  party  to  whom  the  delivery  or  the  payment  is  to 
be  made.    Without  acceptance  on  the  part  of  bim  who  is  to 
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receive,  the  act  of  him,  who  is  to  deliver  or  to  pay,  can  amount 
only  to  a  tender.  Bat  the  law  considers  a  party  who  has  entered 
into  a  contract  to  deliver  goods  or  pay  money  to  another,  as 
kaTing  substantially  performed  it,  if  he  has  tendered  the  goods 
or  money  to  the  party  to  whom  the  delivery  or  payment  was 
to  be  made"  (a).  If  the  promisee  gives  the  promisor  to  understand 
ihftt  it  is  useless  to  tender  anything  less  than  what  he  wrong- 
fully demands,  the  promisor  is  excused  from  making  a  tender  {b). 

(2)  A  debtor's  offer  to  pay  on  having  a  receipt  from  hid 
creditor  is  not  an  unconditional  tender  (c). 

Bat  a  tender  ^'  under  protest "  is  yalid,  because  the  protest 
does  not  impose  any  condition  on  the  acceptance,  but  merely 
obviates  the  effect  of  payment  as  an  admission  (d).  If  the  con- 
dition of  payment  be  that  the  creditor  shall  admit  that  no 
more  is  due,  such  offer  is  not  unconditional  {e).  Nothing  can 
amount  to  an  offer  to  perform,  which,  if  completed  or  accepted, 
would  not  constitute  a  performance,  and,  therefore,  an  offer  will 
not  be  made  ''at  a  proper  time  and  place"  unless  it  be  in 
conformity  with  the  rules  laid  down  in  Sections  46 — 50. 

(8)  This  sub-section  is  merely  the  application  of  the  general 
rule  laid  down  in  sub-section  2  to  cases  of  sale.  The  promise 
in  such  a  case  is  to  deliver  a  particular  thing,  and  the  purchaser 
ia  entitled  to  a  reasonable  opportunity  of  seeing  that  the  delivery 
offered  by  ihe  vendor  is  such  as  to  constitute  a  complete 
performance  of  the  promise. 

According  to  English  law,  in  order  to  constitute  a  sufficient 
tender  of  money  in  payment,  there  must  be  either  actual  produc- 
tion of  the  money  or  express  or  implied  dispensation  of  such 
prodoction.  Lord  Mansfield  considered  that  the  production  of  the 
money  was  important  as  being  likely  to  influence  the  creditor  (/). 
A  sufficient  tender  of  money  is  not  made  if  the  money  is  locked 


(a)  6  M.  &  a.,  at  p.  610. 

(J)  The  Norway,  Brow.  &  Lush.,  410. 

ic)  LaXng  v.  Header,  1  C.  &  P.,  257*. 

(i)  Sootfc  V.  Uxbridge  Ry.  Ca,  L,  B.,  1  C.  P.,  696. 

(«)  EranB  t.  Jadkins,  4  Gamp.,  156. 

(/)  Cited  fai  Finch  v.  Brook,  I  Bing.,  N.  C,  at  p.  267. 
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vp  in  a  box,  nor  of  goodsi  if  they  are  enclosed  in  a  cask,  vhicl^ 
the  other  party  is  not  allowed  to  open  (a). 

Fortheri  the  English  law  requires  that  the  debtor,  whose  tender 
has  been  refused,  should  still  continue  ready  and  willing  to  pay 
on  demand,  and  he  must,  in  pleading  teuder,  aver  that  he  is  8til| 
ready  and  willing,  and  must  pay  the  money  into  Court  (h). 
Under  the  present  section  it  would  appear  to  be  sufficient  for  him 
to  prove  such  a  tender  as  met  the  prescribed  requirements,  in 
order  to  be  entitled  to  judgment. 

By  Act  XXIII  of  1870  (the  Indian  Coinage  Act),  Section  12, 
no  gold  ooin  is  legal  tender  in  British  India ;  by  Section  13, 
rupees  and  half-rupees  are  legal  tender,  if  the  coin  has  not  lost 
more  than  2  per  cent,  in  weight,  and  has  not  been  clipped,  filed, 
defaced  or  diminished,  otherwise  than  by  use.  Quarter  rupees 
and  eighth  of  a  rupee  are  legal  tender  only  for  the  fractions  of 
a  rupee ;  by  Section  14,  viurious  copper  coins  are  legal  tender 
only  for  the  fractions  of  the  rupee. 

•  As  to  cases  in  which  Qoyemment  Promissory  Notes  are  legal 
tender,  see  Act  III  of  1871,  Section  15. 

(4)  An  offer  made  to  the  promisee  by  one  of  several  joint- 
promisors  would  similarly,  it  is  submitted,  have  the  same  legal 
consequence  as  an  offer  by  all.] 

89.  When  a  party  to  a  contract  has  refused  to 
perform,  or  disabled  himself  from  per- 

fJd^I^^^pwty'to    forming,  his  promise  in  its  entirety, 

perform  promise,  t^^  promiseo  may  put  an  end  to  the 
contract,  unless  he  has  signified,  by 

words  or  conduct,  his  acquiescence   in  its  conti* 

noance. 

Hlvutrations. 
(a,)  A,  a  singer,  enters  into  a  contract  with  B,  the  manager  of  t 
theatre,  to  sing  at  his  theatre  two  nights  in  every  week  during  the 
next  two  months,  and  B  engages  to  pay  her  100  rupees  for  each 
night*8  performance.  On  the  sixth  night  A  wilfully  absents  herself 
from  the  theatre.    B  is  at  liberty  to  pnt  an  end  to  the  contract. 

(a)  Isherwood  v,  Whitmore,  11  M.  ^  W.,  8i7. 
(»)  Dixon  V.  Clark,  5  0.  B.,  365. 
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.  (ft.)  A^  a  singer,  enters  inta  a  contract  with  B,  the  manager  of  a 
theatre,  to  sing  at  his  theatre  two  nights  in  every  week  during  th^ 
next  two  months,  and  B  engages  to  pay  her  at  the  rate  of  100  rupees 
for  each  night.  On  the  sixth  night,  A  wilfully  absents  herself.  Wit^ 
the  assent  of  B,  A  sings  on  the  seventh  night.  B  has  signified  hi^ 
Acquiescence  in  the  continnance  of  the  contract,  and  cannot  now  put 
tnend  to  it,  but  is  entitled  to  compensation  for  the  damage  sus^ 
tiined  hy  him  through  A*8  fkilure  to  sing  on  the  sixth  night. 

[This  aectioii  introdaces  the  subject  of  breach  of  oontraci 
and  of  the  effect  of  a  breach  by  one  party  on  the  position  of  the 
ether  parties  to  the  contract.  In  order  properly  to  anderstand 
the  purport  of  the  section,  it  should  be  read  along  with  Sections 
51.^5^  in  which  the  matter  is  dealt  with  in  fuller  detail.  The 
notes  to  those  sections  explain  the  general  result  of  the  proyi- 
8xms  of  tlie  Act  in  this  respect. 

The  first  way  in  which  a  promise  can  be  broken  is  where  the 
fromisor^  before  the  time  for  performance  has  arrived,  refuses  to 
perfonn,  or  does  something  which  necessarily  renders  it  impos* 
sible  that  he  should  perform ;  as  when  a  man,  who  has  promised 
to  deliver  certain  articles  on  a  specified  date,  before  that  date  either 
dechtfes  that  he  will  not  deliver  them,  or  delivers  them  all  or 
some  of  them  to  some  other  person  in  such  manner  as  to  b^ 
beyond  his  control,  and  thus  incapacitates  himself  for  perfoiim- 
ance  of  the  entire  contract.  Whenever  this  occurs,  the  other 
party  to  the  contract  is  entitled  to  put  an  end  to  it,  and,  as  is 
provided  by  Section  75,  to  claim  damages  for  any  loss  which  ho 
sustains  through  the  non-fulfilment  of  the  contract. 

So  far  the  section  is  in  accordance  with  English  law,  under 
which  an  unqualified  refusal  by  one  party,  while  the  contract 
is  still  wholly  unperformed  on  either  side,  to  perform  his 
promise,  may  be  treated  by  the  other  party  as  an  immediate 
breach  of  the  contract,  for  which  an  action  lies.  Thus,  when 
the  plaintiff  had  agreed  to  act  as  servant  to  the  defendant  fron^ 
an  appointed  future  day,  and  before  that  day  the  defendant 
refused  to  employ  him,  it  was  held  that  the  plaintiff,  immediately 
Qpon  the  refusal,  was  entitled  to  consider  the  contract  as  at  an 
end  (a). 
The  sam^  rule  was  laid  down  in  The  Danube  Railway  Co,  r. 

(a)  Hochster  v.  De  La  Tour,  2  E.  &  B.,  678^ 
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'Xenoa  (a).  la  a  case  (&)  where  defendant,  haying  promised  to 
marry  plaintiff  on  the  death  of  A,  repudiated  his  promise  daring 
the  lifetime  of  A,  it  was  held  that  an  action  for  the  breach  lay 
daring  A's  lifetime.  "  The  promisee  may,  if  he  thinks  proper, 
treat  the  repudiation  of  the  other  party  as  a  wrongful  patting  an 
end  to  the  contract,  and  may  at  once  bring  his  action  as  on  a 
breach  of  it ;  and  in  such  action  he  will  be  entitled  to  such 
damages  as  would  haye  arisen  from  the  non-performance  of  the 
contract  at  the  appointed  time,  subject,  howeyer^  to  abate- 
ment in  respect  of  any  circumstances  which  may  haye  afforded 
him  the  means  of  mitigating  his  loss."  On  the  other  hand,  the 
promisee  may,  if  he  pleases,  ''treat  the  notice  of  intention  as 
inoperatiye,  and  await  the  time  when  the  contract  is  to  be  execut- 
ed, and  then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance:  but  in  that  case  he  keeps  the  con- 
tract aliye  for  the  benefit  of  the  other  party  as  well  as  his  own ; 
he  remains  subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party,  not  only  to  complete  the  contract, 
if  so  adyised,  notwithstanding  his  previous  repudiation  of  it,  but 
also  to  take  advantage  of  any  supenrening  circumstance  which 
Would  justify  him  in  declining  to  complete  it." 

Where  defendant^  charterer  of  a  ship,  told  the  master  that 
he  should  not  fulfil  his  promise  of  providing  a  cargo,  but  the 
master  still  insisted  on  its  fulfilment,  until,  before  the  appointed 
4ay,  a  war  broke  out,  which  made  it  illegal  for  the  defend- 
ant to  procure  a  cargo ;  it  was  held,  that  the  master  not  haying 
treated  the  defendant's  refusal  as  a  breach  of  the  contract  before 
the  contract  was  discharged  by  the  declaration  of  war,  no  breach 
had  occurred,  and  that,  accordingly,  the  defendant  was  not  liable 
to  an  action  (c). 

The  promisee  has  no  right  to  demand  before  the  time  whether 
the  promisor  will  perform  his  contract.  In  Bipleyr,  McClurt  (i), 
it  was  held  that  a  mere  refusal  to  perform,  declared  beforehand, 

'  (a)  31  L.  J.,  0.  P.,  84.    See  other  cases  in  Cutter  t^.  Powell,  2  Smith's 
Ii.  C,  37. 
•  (ft)  Frost  V.  Knight,  L.  R.,  6  Ex.,  322  ;  i ft.,  L.  R.,  7  Ex.,  111. 

(c)  Avexy  v.  Bowden,  25  L.  J.,  Q.  B.,  49 ;  5  IB.  &  B.,  714. 

{ft)  4  Ex.,  345^ 
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majbe  retracted^  hnt  if  it  remains  down  ta  tbe  time 'of  perform-^ 
ftnce  nnretracted,  the  promisee  is  entitled  to  treat  it  as  a 
breach.  The  present  section  apparently  makes  '*a  refusal  to 
perform"  at  anj  time  a  ground  of  avoidance.  The  question, 
according  to  the  English  cases,  is,  whether  the  conduct  of  tho^ 
promisor  eyinces  an  intention  absolutely  to  abandon  the  contract. 
InsolTency  on  the  promisor's  part  does  not  by  itself  f^ntiUe  the 
other  party  to  treat  the  contract  as  ab^mdoned,  nor  does  default 
IS  to  one  instalment,  where  the  contract  is  to  be  performed  by^ 
seTeral  instalments ;  but  where  defendant  undertook  to  deliver 
straw  periodically  in  certain  quantities,  receiving  payment  on  eacli 
delivery,  and  plaintiff  refused  to  pay  for  the  loads  as  delivered^  ii 
was  held  that  defendant  was  entitled  to  treat  the  contract  as 
ibandoned,  and,  therefore,  was  not  liable  for  ceasing  to  perfona 
his  part  (a).  The  same  principle  was  applied  in  other  cases  {h% 
the  question  being  whether  the  insolvency  of  a  purchaser  and  his 
refusal  to  pay  one  instalment  amounted  to  evidence  of  his  having^ 
abandoned  the  contract,  and,  therefore,  justified  the  other  party, 
in  cancelling  it. 

Up  to  this  point  the  section  involves  no  divergence  from  Eng* 
Hsh  law.  Its  language,  however,  allows  of  its  being  applied  tor 
another  class  of  breaches,  such,  namely,  as  take  place  after  the 
contract  has  been  partially  performed,  and  the  Illustrations  show 
that  it  is  the  intention  of  the  Legislature  that  it  should  be  so 
applied.  Here  the  section  differs  very  materially  from  the  Eng^ 
lish  law.  It  is  obvious  that  whenever,  in  the  performance  of  a. 
contract,  either  party  fails  to  carry  out  his  promise  in  a  particu- 
ha,  however  small,  he  so  far  has  disabled  himself  from  perform- 
ing his  promise  "  in  its  entirety."  To  take  Illu8tration(a),  when 
A  faOed  to  sing  on  the  6th  night,  it  had  become  impossible 
that  her  contract  "  to  sing  two  nights  in  every  week  for  the 
next  two  months"  should  be  completely  performed.  The  rule 
of  English  law  in  such  cases  is  perfectly  distinct,  though 
it  has  sometimes  been  obscurely  expressed,  and  difficulties  have, 
arisen  in  its  application  in  particular  instances.    It  considers,  in 


(tf)  Withers  t.  Eeynolds,  2  B.  &  Ad.,  882. 

(h)  Bloomer  v.  Bernstein,  Ii.  B.^  9  0.  P.,  588  ;  Morgan  v.  Bain,  L^  R., 
10  a  P.,  16. 
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each  case,  wIretUer  the  breach  has  been  snch  ad  to  go  to  tbe 
essence  of  the  contract,  and  to  render  the  whole  nngatory  and 
yalueless ;  or  whether  it  has  been  snch  that  the  contract  may 
still,  though  in .  a  degree  more  or  less  modified,  be  8nbst4uitiall7 
cahried  out.  In  the  former  case  it  allows  the  aggrieved  partj  to 
ftToid  the  contract ;  in  the  latter,  it  compels  him  to  go  oq  with 
the  contract  and  to  seek  compensation  for  any  loss  which  he  may 
have  sustained  in  an  action  for  damages.  A  partial  failure  to 
perform,  accordmglj,  does  not,  if  from  its  nature  compensation 
Can  be  made  for  it  in  damages,  render  the  contract  voidable  (a). 
Thus,  where  the  plaintiff  contracted  to  sapply  as  many  cargoes  of 
coal  as  could  be  carried  by  the  defendant's  ship  to  a  certain  place 
during  nine  months,  and  the  defendant  contracted  to  send  tbe 
Tessel  and  take  the  coal,  it  was  held  that  the  defendant  was 
B:ot  entitled  to  leave  off  sending  the  vessel  merely  becanse  tbe 
plaintiff  had  sent  some  coal  not  equal  to  sample  and  becanse  be 
had  delayed  the  vessel  in  loading.  In  Hoare  v.  Rennie  ((),tbe 
d^fenjdant  bought  of  the  plaintiff  iron  to  be  shipped  in  eqaal 
portions  in  each  of  the  months  of  June,  July,  August  and 
September :  the  plaintiff  shipped  far  less  than  the  agreed  qoanti- 
ty  in  the  first  month  :  it  was  held  that  the  defendant  was  justified 
in  refusing  the  smaller  quantity  and  any  quantity  subsequently 
tendered,  as  the  plaintiff  had  substantially  failed  to  perform  bi^ 
contracts  This  case  has  been  much  questioned  and  can  only  be 
supported  on  the  ground  that  time  was  considered  of  the  essence 
of  the  contract.  In  Simpson  v.  Cnppin  (c)  the  facts  were  to 
all  intents  identical,  but  the  Court  held  that  there  was  no  suffi- 
cient reason  why  damages  would  not  be  a  compensation  for 
the  breach  of  the  plaintiff,  and  why  tlie  defendant  should  be  at 
liberty  to  annul  the  contract :  because  the  plaintiff  has  broken 
his  contract  first,  it  does  not  follow  that  he  cannot  sue  for  any 
breach  subsequently  committed  by  the  defendant. 

So  also  in  a  subsequent  case  (d)  the  defendant  contracted  to 
sell  to  the  plaintiffs  250  tons  of  pig-iron  at  668.  a  ton,  half  to  be 

(a)  Franklin  v.  Miller,  4  A.  &  K,  899  ;  Jonassohn  v.  Young,  32  L.  J.t 
Q.  B.,886. 
,,(»)  29  L,  J.,  Bx^  7t        (e)  L.  B.,  8  Q.  B^  14. 

id)  Freeth  o.  Burr,  L.  B.,  9  C.  P.,  208. 
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delivered  in  two,  and  the  remainder  in  four,  months,  and  the  pay- 
ment of  their  value  to  he  made  14  days  after  delivery  of  each 
parcel  The  delivery  of  the  first  125  tons  was  not  completed 
for  nearly  six  months  in  spite  of  argent  demands  hy  the  plaintiffs. 
On  demand  by  the  defendant  for  the  price  of  the  quantity 
delivered,  the  plaintiffs  refused  to  pay,  claiming  a  rigl^t  to  set  off 
the  loss  which  they  had  sustained  from  the  necessity  they  were 
pnt  to  of  buying  other  iron  owing  to  defendant's  default ;  but 
the  plaintiffs  notwithstanding  this  urged  the  delivery  of  the 
second  parcel.  The  defendant  treated  the  refusal  to  pay  as  a 
breach  and  an  abandonment  of  the  contract  by  the  plaintiffs,  and 
declined  to  deliver  the  second  parcel.  The  plaintiffs  thereupon 
laed  the  defendant  for  damages  from  the  breach  of  contract  on 
his  part ;  it  was  held  that  the  mere  refusal  to  pay  for  the  first 
parcel  did  not,  under  the  circumstances,  constitute  an  abandon- 
ment of  the  contract,  and  that  the  plaintiffs  were  entitled  to 
damages  for  the  breach. 

Lord  Coleridge,  C.  J.,  observed  :  "  The  question  is  whether  the 
fact  of  the  plaintiffs'  refusal  to  pay  for  the  125  tons  delivered 
was  snch  a  refusal  on  the  part  of  the  purchasers  .to  comply  with 
their  part  of  the  contract  as  to  set  the  seller  free  and  to  justify 
his  refusal  to  continue  to  perform  it.  This  certainly  appears, 
viz,,  that  there  was  an  extension,  by  mutual  consent,  of  the  time 
for  the  delivery  of  the  iron  from  December,  1871,  to  May,  1872, 
with  constant  pressure  on  the  one  side  and  excuses  and  resistance 
on  the  other.  I  mention  that  because  it  is  important  to  express 
my  view  that,  in  cases  of  this  sort,  where  the  question  is  whether 
the  one  party  is  set  free  by  the  action  of  the  other,  the  real 
matter  for  consideration  is,  whether  the  acts  or  conduct  of  the 
one  do  or  do  not  amount  to  an  intimation  of  an  intention  to 
abandon  and  altogether  to  refuse  performance  of  the  contract. 
I  say  this  in  order  to  explain  the  ground  upon  which  I  think  the 
decisions  in  these  cases  must  rest.  There  has  been  some  conflict 
amongst  them.  But  I  think  it  may  be  taken  that  the  fair 
resolt  of  them  is  as  I  have  stated,  vu.,  that  the  tfue  question  is, 
whether  the  acts  and  conduct  of  the  party  evince  an  intention  no 
longer  to  be  bound  by  the  contract.  Now,  non-payment  on  the 
one  hand,  or  non-delivery  on  the  other,  may  amount  to  such  an 
*ct,  or  may  be  evidence  for   a  jury  of  an   intention  wholly  to 
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abandoB  tbe  contract  and  set  the  other  party  free.  That  is 
the  true  principle  on  which  Hoare  y.  Bennie  was  decided, 
(whether  rightly  or  not  upon  the  facts,  I  will  not  presame  to 
say.  Where,  by  the  non-delivery  of  part  of  the  thing  contracted 
for,  the  whole  object  of  the  contract  is  frustrated,  the  party 
making  default  renounces  on  his  part  all  the  obligations  of 
the  contract.  That  is  the  ground  upon  which  it  is  said  in 
Jonassohn  y.  Young  that  that  cukse  may  be  supported.  In 
Withers  v.  Reynolds  there  was  an  express  refusal  by  the  plain- 
tiff to  perform  the  contract :  and  Patteson,  J.,  says :  *  If  the 
plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that 
of  itself  might  not  have  been  an  excuse  to  the  defendant  for 
delivering  no  more  straw :  but  the  plaintiff  here  expressly 
refuses  to  pay  for  the  loads  as  delivered ;  the  defendant,  therefore, 
is  not  liable  for  ceasing  to  perform  his  part  of  the  contract.' 
Wightman,  J.,  certainly,  and  Crompton,  J.,  by  inference,  in 
Jonassohn  v.  Young,  both  uphold  that  case  upon  the  principle 
on  which  I  rely.  The  principle  to  be  applied  in  these  cases  is, 
whether  the  non- delivery  or  the  non-payment  amounts  to  an 
abandonment  of  the  contract  or  a  refusal  to  perform  it  on  the 
part  of  the  person  so  making  default" 

Keating,  J«,  observed :  ''  It  is  not  a  mere  refusal  or  omission 
of  one  of  the  contracting  parties  to  do  something  which  he 
ought  to  do,  that  will  justify  the  other  in  repudiating  the  con- 
tract ;  but  there  must  be  an  absolute  refusal  to  perform  his  part 
of  the  contract.  Non-payment  is  an  element.  But,  looking  at 
all  the  circumstances  of  this  case, — a  rising  market ;  a  failure 
on  the  part  of  the  defendant  to  deliver  the  iron  according  to 
the  trems  of  the  contract;  a  series  of  deliveries  in  small 
quantities  long  after  the  times  for  delivery  provided  for  by  the 
contract;  and  a  refusal  on  the  part  of  the  plaintiffs  to  pay 
for  the  iron  delivered,  not  only  accompanied  by  remon- 
strances, but  with  a  requisition  to  the  seller  to  fix  a  day  for  the 
delivery  of  a  certain  quantity; — I  do  not  think  they  show 
an  intention  on  the  part  of  the  plaintiffs  to  abandon  the 
contract.  As  upon  the  facts  there  appears  to  have  been  not  only 
no  absolute  refusal  to  perform  the  contract  by  the  plaintiffs, 
and,  what  is  important,  no  evidence  of  inability  on  their 
part  to  perform  it,  I  think  the  defendant  had  no  right  to  treat 
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the  contract  as  rescinded  and  to  refuse  to  deliver  the  remainder 
of  the  iron." 

On  the  other  hand,  if  the  breach  is  of  such  a  character  that 
damages  will  not  properly  compensate  for  it,  the  aggrieved  party 
is  entitled  to  avoid  the  contract.  Thus,  in  the  case  of  Bradford 
T.  WiUiams  (a),  the  contract  was  for  the  continuous  employment 
of  a  ship,  and  during  the  continuance  of  the  contract,  the 
charterers  refused  to  load  the  ship  according  to  the  agreed 
tenns.  The  owner,  thereupon,  elected  to  rescind  the  charter- 
party.  On  being  sued  by  the  charterers  he  pleaded  their  previous 
breach  of  contract,  and  it  was  held  to  be  a  good  plea,  because 
'no  cross-action  for  damages  would  have  fully  compensated 
him,  and,  that  being  so,  he  was  justified  in  his  refusal  to  work 
anj  longer  under  the  charter-party. '  See  also  McAndrem  v. 
Chappie  {h)  and  Jeston  v.  Kei;  {c). 

The  justice  of  this  rule  is  obvious.  A  party  to  a  contract 
may  have  performed  it  in  every  respect  except  one  unimportant 
particular,  and  ought  not  on  account  of  it  to  lose  the  benefit 
of  the  entire  contract.  The  right  way  to  treat  such  a  breach 
is,  not  to  render  the  entire  bargain-  voidable  at  the  pleasure  of 
the  other  party,,  but  to  allow  the  parties  to^  adjust  in  a  separate 
proceeding  any  los&  which  the  breach  has  occasioned.  It  is 
only  where  something  has  been  done  or  has  occurred,  which 
goes  to  the  root  of  the  contract,  and  for  which  damages,  accord- 
ingly, would  be  no-  proper  eompensation,  that  the  contract 
ought  to  be  set  aside. 

This  distinction  appears  to  have  been  abandoned  in  the  present 
Act,  except  so  far  as  Section  55  provides  for  breach  of  a  con- 
tract as  to  time,  when  time  is  not  of  the  essence  of  the  contract. 
In  the  case  of  any  other  breach  by  one  party,  the  other  will,  it 
is  submitted,  be  entitled  to  a^oid  the  contract:  though,  if  he 
does,  he  will  be  bound  to  restore,  so>  f ar  as  is  possible,  any 
benefit  which  he  has  received  under  it  Kotwithstanding  this 
provision,  the  rule  is  likely,  in  many  instances,  to  produce 
hardship,  and  the  policy  of  this  departure  from  English  law 
may  well  be  questioned. 


(«)  L.  R.,  7  Ex.,  259;      (^>  L.  B.,  1  C.  P.,  643*      (<?)  L.  E.,  6  Ch.,  6ia 
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It  is  to  be  observed  that  tbis  section  refers  to  tbe  case  where  a 
party  has  refused  to  perform  or  disabled  himself  from  perform^ 
ing  his  contract.  The  14th  Section  of  the  Specific  Relief  Act,  on 
the  other  hand,  refers  to  the  case  where  a  party  to  a  contract  is 
unable  to  perform  the  whole  of  it,  meaning  apparently  a  case 
where  the  inability  is  not  caused  by  his  own  fault.  If,  under  such 
circumstances,  the  part  left  unperformed  bears  only  a  small  pro- 
portion to  the  whole  in  Talue,  and  admits  of  compensation  in 
money,  specific  performance  of  so  much  of  the  contract  as  can 
be  performed  may  be  directed,  compensation  in  money  being  award- 
ed for  the  deficiency.  Failing  these  conditions  the  ^arty  in 
default  cannot  obtain  specific  performance,  but  he  may,  at  the  snit 
of  the  other  party,  be  directed  to  perform  what  he  can  perform 
(Section  15). 

The  effect  of  acquiescence  in  a  breach,  and  the  class  of  facts 
which  evidence  it,  are  tbe  same  as  those  in  the  case  of  waiver 
of  fraud — as  to  which,  see  note  to  Section  19.] 

Bt  whom  Contracts  must  be  performed. 

40.    If  it  appears  from  the  nature  of  the  case  that 

it  was  the  intention  of  the   parties  to 

whom'promise  is    any  contract  that  any  promise  con- 

.  to  be  performed,     ^^j^^j  in  it  should  be   performed  by 

the  promisor  himself,  such  promise  must  be  perform- 
ed by  the  promisor.  In  other  cases,  the  promisor 
or  his  representatives  may  employ  a  competent  per- 
son to  perform  it. 

nittstrations, 

(a.)  A  promises  to  pay  B  a  sum  of  money.  A  may  perform  tbis  pro- 
mise, either  by  persoi^lly  paying  the  money  to  B,  or  by  causing  it  to 
be  paid  to  B  by  another  ;  and,  if  A  dies  before  the  time  appointed  for 
payment,  his  representatives  must  perform  the  promise,  or  employ  some 
proper  person  to  do  so. 

{b.)  A  promises  to  paint  a  picture  for  B.  A  must  perform  this  promise 
personally. 

[Section  87  having  declared  generally  the  duty  of  performance 
by  the  promisor,  the  present  section  goes  on  to  specify  the  cases 
in  which  the  contract  must  be   performed  personally  by  the  pro- 
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misor,  and  those  in  which  he  or  his  representative  may  employ  an 
agent  for  the  purpose.  See  note  to  Section  37,  also  Sections  1 90 
and  191,  for  cases  where  an  agent  may  delegate  his  authority.] 

41.    When  a  promisee  accepts  performance  of 
Effect  of  ao-     the  promise  from  a  third  person,  he 

SS^nM^    cannot  afterwards  enforce  it  against 

J*™®-  the  promisor. 

[The  principal  debtor  is  discharged  if  his  agent  or  his  surety 
pay  the  debt ;  and  payment  by  a  stranger,  without  prior  authority, 
may  be  adopted  by  the  debtor,  even  after  the  suit  is  commenced, 
and  pleaded  in  discharge  (a).  But  such  payment,  without  prior 
aathority  or  subsequent  adoption,  has  been  held  in  England  not  to 
discharge  the  debtor  (b).  This  rule  is  contrary  to  the  maxim  of  the 
Ciril  law,  **  debitorem  ignarum,  seu  etiam  invitum,  solvendo  liberare 
possumus  ;"  and  its  soundness  has  been  questioned  in  the  Eng- 
lish Courts  (c). 

The  doubt  which  exists  on  the  point  under  the  English  law  is 
lemored  by  the  present  section.  Acceptance  by  the  promisee  of - 
performance  from  any  person  whatsoever  precludes  him  from  sub- 
aeqnently  enforcing  it  against  the  promisor. 

It  has  been  held  that,  if  the  payer  and  the  creditor  cancel  the 
payment  before  it  is  ratified  by  the  debtor,  the  debt  remains 
undischarged  (d).  Where  8,  attorney  for  defendant,  whose  author- 
ity had,  unknown  to  him,  been  revoked,  paid  plaintiff  a  sum  on 
aeconntof  his  claims  against  defendant,  and  afterwards,  on  finding 
that  he  had  no  authority,  requested  plaintiff  to  repay  the  sum, 
and  the  plaintiff,  having  done  so,  sued  the  defendant  for  the  debt, — 
it  was  held  that  he  was  entitled  to  recover.  The  ground  of  the 
decision  in  this  case  was,  that  the  creditor  c^uld  cancel  his  accept- 
ance of  the  payment  by  a  third  party  at  any  time  before  ratifi- 
cation by  the  debtor.] 


(a)  Simpeon  v.  Eggington,  24  L.  J.,  Ex.,  312. 
(h)  Jones  V,  Broadhurst,  9  C.  B.,  173. 

(c)  Cook  v.  Lister,  32  L.  J.,  C.P.,  121 ;  see  Camber  v.  Wane,  1  Smith's 
L.C.,301. 
(i)  Walter  v.  Jamee,  L.  B.,  6  Ex.,  124. 
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42.  When  two  or  more  persons  have  made  a 
Devolution  of    joint  promise,  then,  unless  a  conti-ary 

joint  liabuities.  intention  appears  by  the  contract,  all 
such  persons,  during  their  joint  lives,  and,  after  the 
death  of  any  of  them,  his  representative  jointly  with 
the  survivor  or  survivors,  and,  after  the  deatkof  the 
last  survivor,  the  representatives  of  all  jointly,  must 
fulfil  the  promise, 

[Under  the  English  Common  Law  the  liability  on  a  joint  con- 
tract devolves  on  the  surviving  joint-debtor  or  his  representatives, 
so  that,  where  one  partner  of  a  firm  dies,  the  creditors  of  the  firm 
can  proceed  only  against  the  survivors  (a) ;  but  Equity,  considering 
the  contract  as  joint  and  several,  allows  the  creditor  in  such  cases 
to  proceed  against  the  estate  of  the  deceased  partner.  The  effect 
of  this  section  and  the  45th  is  to  confer  on  joint  promisors  and 
their  representatives  the  snme  rights  and  liabilities  as  they  would 
have  in  the  Court  of  Chancery.  As  to  the  liabilities  of  partner8» 
see  Chapter  XI.] 

43.  When  two  or  more  persons  make  a  joint  pro- 
Any  one    of    mise,  the  promisee  may,  in  the  absence 

iSV^mS    of  express  agreement  to  the  contrary, 
6d  to  perform.        compel  any  one  of  such  joint  promi- 
sors to  perform  the  whole  of  the  promise  (1). 
Each  of  two  or  more  joint  promisors  may  compel 
everv   other  joint  promisor  to  contri- 

Eacli  promiBor  •'  n  •  i     i  •  i/»  v 

may  compel  con-     buto  equally  With  himseli  to  the  per- 
i  u  on.  forraance  of  the  promise,  unless  a  con- 

trary intention  appears  from  the  contract  (2). 

If  any  one  of  two  or  more  joint  promisors  makes 
Sharing  of  loss     default  in  such  contribution,  the  re- 

by  default  In  con-  ,    .  .    .    ^  .  -     u^^« 

tnbution.  maining  joint  promisors  must  bear 

the  loss  arising  from  such  default  in  equal  shares. 


(a)  Eichards  v.  Heather,  1  B.  &  Aid.,  2dr 
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Explanation. — ^Nothing  in  this  section  shall  pre- 
vent'a  surety  from  recovering,  from  bis  principal, 
payments  made  by  tbe  surety  on  behalf  of  the  prin- 
cipal, or  entitle  the  principal  to  recover  anything 
from  the  surety  on  account  of  payments  made  by 
the  principal. 

lUustraliofis, 

(a.)  A,  B  and  C  jointly  promise  to  pay  D  3,000  rupees.  J)  may 
compel  either  A  or  B  or  0  to  pay  him  3,000  rupees. 

(h.)  A,  B  and  C  jointly  promise  to  pay  D  the  sum  of  3,000  rupees. 
G  is  compelled  to  pay  the  whole.  A  is  insolvent,  but  his  assets  are 
iDlficient  to  pay  one-half  of  his  debts.  0  is  entitled  to  receive  500 
rupees  from  A*s  estate,  and  1 ,250  rupees  from  B. 

(c.)  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3,000  rupees. 
C  18  unable  to  pay  anything,  and  A  is  compelled  to  pay  the  whole. 
A  is  entitled  to  receive  1,500  rupees  from  B. 

(d.)  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3,000  rupees, 
A  and  B  being  only  sureties  for  C.  O  fails  to  pay.  A  and  B  are 
compelled  to  pay  the  whole  sum.  They  are  entitled  to  recover  it 
fromC. 

[(1)  The  effect  of  this  provision  is,  that  a  joint  promise  is  pre- 
sumed to  be  joint  and  several.  The  English  rule  of  law,  irfespect- 
ive  of  pleading  technicalities,  might  be  expressed  in  the  same 
way ;  for  although  it  is  true  that,  where  there  are  several  pro- 
misors, they  are  primd  facie  liable  jointly  and  not  severally,  yet, 
if  one  is  sued  separately  and  does  not  plead  in  abatement,  he 
becomes  responsible  for  the  entire  debt,  and  he  cannot  plead  that 
he  did  not  promise  (a) ;  and  even  where  joint  contractors  have  been 
sued  jointly,  and  judgment  has  passed  against  them,  the  amount  of 
the  judgment  may  be  enforced  against  one  separately ;  so  that 
each  may,  whether  the  suit  be  brought  against  him  alone  or  against 
aU,  become  ultimately  liable  for  the  whole  debt  (b). 

This  section  merely  allows  the  promisee  to  sue  one  or  more  of 
several  promisors  in  one  suit ;  and  so,  practically,  prohibits  a 
defendant  in  such  a  suit  from  objecting  that  his  co-contractors 


a)  Abbot  V.  Smith,  2  W.  Bl.,  947 ;  Cross  v,  Williams,  31  L.  J.,  Ex.,  145. 
W  Bird  V.  BandaU,  1  W.  BL,  387. 
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ought  to  haye  been  sued  with  him.  It  does  not  conrert  into 
ft  joint  and  seyeral  promise  erery  joint  contract,  because  it  makes, 
in  the  absence  of  special  agreement,  every  joint  contract  enforce- 
able against  any  one  of  two  or  more  joint  promisors.  A  judg- 
ment obtained  against  one  or  more  of  several  joint  contractors 
operates  as  a  bar  to  a  fresh  suit  against  the  others  (a). 

(2)  As  regards  the  promisee,  each  co-promisor  is  responsible  for 
the  whole  amount  of  his  promise ;  but  as  between  themseWes, 
joint  promisors  are  entitled  to  have  the  burden  equally  distribnted, 
unless  the  contract  is  inconsistent  with  such  right,  as  where 
each  engages  to  be  bound  in  a  different  sum.  See  Section  147. 
The  right  of  contribution  thus  conferred  can,  no  doubt,  under 
the  provisions  of  Section  42,  be  enforced  against  the  representa- 
tives of  a  deceased  co-debtor.  It  does  not,  however,  follow  that 
each  will  have  to  pay  an  equal  sum  in  any  event,  for  it  may  hap- 
pen that  one  makes  default  altogether  in  his  contribution,  in 
which  case  the  remaining  joint-debtors  will  have  to  bear  the  whole 
loss  in  equal  shares,  to  the  extent,  that  is,  of  their  respectire 
obligations.  This  rule  prevails  in  the  Court  of  Chancery  (b).  At 
Common  Law,  on  the  other  hand,  a  joint-debtor  who  has  discharg- 
ed the  whole  debt  can,  in  no  case,  recover  from  a  co-debtor  more 
than  his  aliquot  part  of  the  whole,  regard  being  had  to  the  number 
of  the  joint-debtors  (c).  In  this  case,  again,  the  Act  has  adopt- 
ed the  rule  applied  in  Chancery.  See  Sections  146-147.  Dlegality 
affects  the  right  to  contribution  in  the  same  manner  as  it  does 
other  rights  arising  out  of  the  contract,  and  there  is,  therefore,  no 
contribution  among  wrong-doers  ((f).] 

44.     Where  two  or  more  persons  bave  made  a 

Effect    f  re-    j^^"^**  promiso,  a  release  of  one  of  such 

lease  of  one  joint    joint  promisors  bv  the   promisee  does 

contractor.  i»i  i  t        •    •  • 

not  discharge  the  other  joint  promisor 
or  joint  promisors  ;  neither  does  it  free  the  joint  pro- 
misor so  released  from  responsibility  to  the  other 
joint  promisor  or  joint  promisors. 

(a)  Roop  Lall  Mollick  v.  Rajendro  Narain  MoonsheO)  1  C.  L.  B.,  US, 

(J)  Mayor  of  Berwick  v.  Murray,  26  L.  J.,  Ch.,  201, 

(c)  Batard  v.  Hawes,  2  E.  &  B.,  287. 

{d)  Merryweather  r.  Nixan,  2  Smith's  L.  C.,  481. 
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[According  to  the  theory  of  English  law,  the  obligation 
In  a  contract  is  entire,  and,  therefore,  the  release  of  one 
ttnlebtor  pats  an  end  to  the  whole  contract  (a),  although  the 
oUigation  be  joint  and  sereral,  unless,  in  the  instrument  of  re- 
letse,  the  rights  of  the  creditor  against  the  other  co-debtors  are 
expressly  reserved  (h).  Equity  has  contrived  to  evade  the  strin- 
gency of  this  doctrine  by  construing  documeitts,  which  purport  to 
release  one  of  several  co-debtors,  as  covenants  not  to  sue,  and 
tlms  preserving  the  creditor's  rights  against  the  other  co-debtors : 
sach  a  release  is  not  allowed  to  affect  rights  of  contribution  as 
between  the  co-debtors.  Nor  will  it  do  so  under  the  present 
section.    See  Sections  134,  135  and  138,  and  notes  thereto.] 

45.    When  a  person  has  made  a  promise  to  two 
DevoiuUbn  of    ^^'  more  persons  jointly,  then,  unless 
^'oint  rights.  ^  contrary  intention  appears  from  the 

contract,  the  right  to  claim  performance  rests,  as 
between  him  and  them,  with  them  during  their  joint 
lives,  and,  after  the  death  of  any  of  them,  with  the 
representative  of  such  deceased  person  jointly  with 
the  survivor  or  survivors,  and,  after  the  death  of  the 
last  sorvivor,  with  the  representatives  of  all  jointly. 

IllustratioH. 

A,  in  consideration  of  5,000  rupees  lent  to  him  by  B  and  C,  promisei 
B  and  C  jointly  to  repay  them  that  sum  with  interest  on  a  day  specified. 
B  dies.  The  right  to  claim  performance  rests  with  B*8  representative 
jointly  with  G  during  C*s  life,  and,  after  the  death  of  C,  with  the  repre- 
sentatives of  B  and  G  jointly. 

[This  section  lays  down  the  same  mle  with  regard  to  the 
interest  of  joint  promisees  as  the  42nd  does  with  regard  to  the 
liabilities  of  joint  promisors.  In  neither  case  is  the  law  of  snr- 
rivorship  to  prevail.  Where  five  contractors  jointly  contracted 
to  bnild  a  harbour,  the  building  of  which  would  take  at  least 
five  years,  and  soon  afterwards  one  of  them  died, — it  was  held 
that  his  estate  was  entitled  to  share  in  the  profits  of  the  contract; 

(a)  Go.  Lit.,  232  a. 

{b)  North  t%  Wakefi^d,  13  Q,  B.,  BdS. 
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and  that  those  profits  were  to  be  the  actual  profits  ascertained 
when  the  contract  was  completed,  and  not  by  valuation  or  by  sale 
of  the  contract  (  a).  It  seems  that  the  section  is  intended  to  pre- 
serve the  English  rule,  which  necessitates  a  joinder  of  all  the 
joint  promisees  in  an  action  on  the  joint  promise.  But  the  sec- 
tion is  silent  as  to  the  effect  of  payment  to  one  of  sereral  pro- 
misees. According  to  English  law,  a  release  by  one  of  seTeral 
joint  promisees  discharges  the  debt  as  against  all:  thus,  in 
Wallace  t.  Kelaall  ( b),  to  an  action  by  three  plaintiffs  for  a  joint 
demand,  the  defendant  pleaded  discharge  by  one  of  them,  and  it 
was  held  that  the  defence  was  good  without  alleging  any  authority 
from  the  other  two  plaintiffs  to  gire  this  discharge ;  and  the  same 
principle  has  been  applied  here  (c).] 

Time  and  Place  fob  Febfobmance. 

46.     Where,  by  the  contract,  a  promisor  is  to 

perform  his  promise  without  applica- 

formanoe^f  pro^    tiou  bj  the  promisec,  and  no  time  for 

to^ifl^'s^mS    performance  is   specified,  the  engage- 

^n  tobe^jS!^"    ^^^^  ^^^^  ^®  performed  within  a  rea- 
sonable time. 
Explanation. — ^The  question  '  what  is  a  reason- 
able time'  is,  in  each  particular  case,  a  question  of 
fact. 

[The  Act  contains  no  general  statement  as  to  the  point  whe- 
ther, in  cases  where  no  date  for  performance  is  fixed  and  nothing 
is  said  about  it  in  the  contract,  it  is  the  duty  of  the  promisee  to 
demand  performance  or  of  the  promisor  to  perform  without  such 
demand.  Section  93  provides  expressly  that,  in  cases  of  sale, 
it  shall  be  the  duty  of  the  purchaser  of  goods,  in  the  absence  of 
special  agreement,  to  apply  for  delivery  f  and  from  Section  48  it 
would  appear  that,  where  a  day  is  fixed  for  performance,  and  the 
promisor  has  not  undertaken  to  perform  without  application,  it 

(a)  MoGlean  v.  Eennard,  L.  B.,  9  Ch^  336. 

(Jb)  7M.&  W.,264. 

(c)  Erishnavar  Bamchunderv.  Manaji  Bin  Sagaji,  11  Bom.,  166. 
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i 

J8  the  dnty  of  ilie  promisee  to  demand  perfonnance.  Bat  in 
other  cases,  it  is  sabmitted,  that  the  matter  mast  be  gorerned  by 
the  English  rale,  that  the  obligation,  and,  therefore,  the  caase  of 
action,  is  complete  withoat  proof  of  demand  haying  been  made  by 
the  promisee.  The  present  section,  however,  seems  to  remove  an 
tmdoubted  hardship  of  the  English  rale  by  interposing  a  reason- 
tbie  time  daring  which  the  promise  is  to  be  performed,  whereas, 
under  English  law,  an  action  lies  for  a  debt  immediately  on  ita 
becoming  dne. 

Endence  of  circomstances  attending  the  sale  has  been  held  to 
be  admissible  in  determining  what  is  a  reasonable  time.  Thns, 
mEUisY,  Thompson  {a) ^  where  there  was  a  sale  of  lead  to 
be  shipped  and  delivered,  evidence  was  admitted  to  show 
that  the  defendant  had,  before  the  sale,  asked  whether  the  lead 
was  ready  for  shipment,  and  had  been  informed  that  it  was ; 
and  it  was  held  that  he  was  relieved  from  the  obligation  of 
receiving  delivery  by  reason  of  a  long  delay  in  shipment  (3). 
So,  a  contract  by  a  manafactarer  to  famish  certain  goods 
^as  soon  as  possible"  means  that  they  are  to  be  delivered 
**  within  a  reasonable  time,"  regard  being  had  to  the  snrroand- 
ing  circamstances  of  the  case  (c).  A  contract  to  do  a  thing 
''immediately  "  is  to  be  similarly  construed  (d).  So,  where  a 
charter-party  was  made  for  loading  coal  at  a  particular  colliery,  and 
both  parties  were  aware  at  the  time  that  the  colliery  was  not  at 
work,  bat  expected  to  be  at  work  in  a  short  time, — it  was  held 
that  the  freighter  was  not  liable  for  the  delay  in  loading,  and  it 
was  sufficient  if  he  loaded  within  a  reasonable  time  after  the 
eolliery  got  to  work.  But,  where  there  is  no  such  common 
knowledge  of  an  impediment  to  the  performance,  the  time 
most  be  reckoned  with  regard  to  ordinary  circamstances;  and 
the  occurrence  of  some  fortuitous  impediment  will  not  excuse 
ihe  promisor  (e)*  As  to  subsequent  impossibility,  see  Sec- 
tion 56.] 

(a)  3  M.  &,W.,  445. 

(i)  Harris  v.  Dreesman,  23  L.  J.,  Ex.,  2ia 

(0)  Attwood  V.  Emery,  1  G.  B.,  N.  S.,  110. 

id)  Pybns  V.  Mitford,  2  Lev.,  77. 

(t)  Adams  v.  Bc^  MaU  Company,  6  G.  B.,  N.  S.|  492. 


Digitized  by 


Google 


164      TIME  ANP  PLACE  FQE  PERFORMANCE.     [CH.  IV. 

47.     When  a  promise  is  to  be  performed  on  a 

certain  day,  and  the  promisor  has  un- 

for'^rfS^^^^    dertaken  to  perform  it  without  appli- 

toJ'ir^mlS    cation  by  the  promisee,  the  promisor 

and  no  appiioa-    may  perform  it  at  any  time  during  the 

iion  to  bo  mado.  •  •.    »  *f  o 

usual  hours  of  business  on  such  day 
and  at  the  place  at  which  the  promise  ought  to  be 
performed, 

lUtuiraJdon, 

A  promises  to  deliver  goods  at  B*8  warehouse  on  the  1st  Jannarj. 
On  that  day  A  brings  the  goods  to  B*s  warehouse,  but  after  the  usual 
hour  for  closing  it ;  and  they  are  not  received.  A  has  not  perfonned 
his  promise. 

[This  section  applies  to  cases  where  the  promise  is  to  be 
performed  at  a  place  which  may  or  may  not  be  fixed,  on  a 
certain  day  and  without  any  demand  being  made  by  the 
promisee,  and  directs  at  what  time  daring  the  day  the  per- 
formance is  to  take  place.  It  is  to  be  daring  the  nsaal  hoars  of 
business.  This  is  an  amendment  of  the  Common  Law,  which 
distinguishes  between  cases  where  the  thing  is  to  be  done 
anywhere,  and  those  where  it  is  to  be  done  at  a  particular  place. 
In  the  former  case  a  tender  at  a  convenient  time  before  midnight 
is  sufficient ;  in  the  latter  it  must  be  before  sunset,  because  it  is 
the  duty  of  the  promisee  to  attend  (a).  Under  this  section  the 
tender  must,  under  any  circumstances,  be  during  the  osaal 
business  hours. 

As  to  what  is  "  the  place  at  which  the  promise  ought  to  be 
perforbaed,"  see  Sections  49  and  94.] 

.  48.     When  a  promise  is  to   be  performed  on  a 

Appiicationfor    ^^^'^^^  ^^^^  »°^  *^®  promisor  has  not 
performance  to    undertaken  to  perform  it  without  ap- 

be  at  proper  time         i-      ,.  i         ,i  ..  .      .       , 

and  place.  plication   by  the  promisee,  it  is  the 

duty  of  the  promisee  to  apply  for  per- 

(a)  Co  Lit.,  202a  ^  Startup  v.  MacDonald,  6  M.  &  G.,  693. 
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formance  at  a  proper   place  and  witliin  the  usual 
hours  of  business. 

Explanation. — The  question  '  what  is  a  proper 
time  and  place '  is,  in  each  particular  case^  a  question 
of  fact. 

[Application  by  the  promisee  for  performance,  like  offer  of 
perfomiance  by  the  promisor,  mast  be  so  made  as  to  gire 
reasonable  conrenience  to  the  other  party. 

As  to  what  is  the  proper  place,  see  Sections  49  and  94.] 

49.    When  a  promise  is  to  be  performed  without 

application  by   the  promisee,  and   no 

foSl^J''of^    P^ace   is  fixed   for  the    performance 

SSciSirto^    ^^  ^^^  ^*  ^^  **^®  ^^^y  ^f  *^®  promisor 
made  and    no    to  apply  to   the   promiscc  to  appoint 

a  reasonable  place  for  the  perform- 
ance of  the  promise,  and  to  perform  it  at  such 
place. 

IllustrcUion. 

A  imderUkes  to  deliyer  a  thousand  maunds  of  jute  to  B  on  a  fixed 
day.  A  must  applj  to  B  to  appoint  a  reasonable  place  for  the  puT'* 
pose  of  receiving  it,  and  must  deliyer  it  to  him  at  such  place. 

[In  the  ordinary  case  where  the  promisee  is  entitled  to  have 
&e  promise  performed  without  making  any  previous  demand,  the 
promisor  must,  if  no  place  is  fixed  for  performance,  seek  the 
promisee  out.  The  rule  is  thus  stated  in  Co.  Lit.,  210  b.  "  If 
tiie  condition  of  a  bond  or  a  feoffment  be  to  deliver  twenty  quar- 
ters of  wheat  or  twenty  loads  of  timber  or  such  like,  the  obligor 
or  feoffor  is  not  bound  to  carry  the  same  about  and  seek  the 
feoffee,  but  the  obligor  or  feoffor  before  the  day  must  go  to  the 
feoffee  and  know  where  he  will  appoint  to  receive  it,  and  there  it 
must  be  delivered." 

This  is  qualified  by  the  duty  imposed  on  the  promisee  of 
appointing  a  "  reasonable  place."  A  very  important  qualifi- 
cation to  this,  in  the  case  of  goods  sold,  is  introduced  by 
Section  94.] 
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-,  .  50.     The  performance  of  any  pro- 

Performaiioem  ^  *^  ^  *^   *^ 

maimer   or    at    miso  may  be  made  in  any  manner,  or 

time     prescribed         ^  J  i  •   i      ^i 

or  sanctioned  bj    at  any  time  whicu  the   promisee  pre- 
promisee.  scribos  or  sanctions. 

llhtitrations, 

(a.)  B  owes  A  2,000  rupees.  A  desires  B  to  pay  the  amount  to  A*8 
account  with  C,  a  banker.  B,  who  also  banks  with  C,  orders  the 
amount  to  be  transferred  from  his  account  to  A*8  credit,  and  Uiis  is 
done  by  C.  Afterwards,  and  before  A  knows  of  the  transfer,  G  fails. 
There  has  been  a  good  payment  by  B. 

(b.)  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account  by 
setting  off  one  item  against  another,  and  B  pays  A  the  balance  found  to 
be  due  from  him  upon  such  settlement.  This  amounts  to  a  payment  by 
A  and  B,  respectively,  of  the  suois  which  they  owed  to  each  other. 

(c.)  A  owes  B  2,000  rupees.  B  accepts  some  of  A*s  goods  in  reduc- 
tion of  the  debt.    The  delivery  of  the  goods  operates  as  a  part  payment 

{d.)  A  desires  B,  who  owes  him  Rs.  100,  to  send  hun  a  note  for 
Bs.  100  by  post.  The  debt  is  discharged  as  soon  as  B  puts  into  the  post 
a  letter  containing  the  note  duly  addressed  to  A. 

[The  niastrations  indicate  four  different  ways  in  which  a  debt 
may  be  paid,  if  the  creditor  so  please.  Another  common  mode  of 
payment  is  when  the  creditor  desires  the  debtor  to  pay  the  money 
to  some  third  person  :  another,  where  the  debtor  agrees  to  giro 
a  promissory  note  or  to  accept  a  bill  for  the  amount. 

As,  for  instance,  to  an  agent ;  but  payment  to  an  agent,  who  is, 
to  the  payer's  knowledge,  not  authorized  to  receive  it,  is  not 
equiralent  to  payment  to  the  principal  (a). 

As  to  Illustration  (6),  set-off  can,  of  coarse,  be  pleaded  in  an 
action  for  the  debt  without  showing  any  consent  on  the  part  of 
the  plaintiff.    See  C.  P.  C,  Section  111.] 

Performance  of  Reciprocal  Promises. 
51.     When  a  contract  consists  of  reciprocal  pro- 
Promisor  not    Biiscs  to  be  simultaneously  performedi 
fomfuniLr^I    no  promisor  need  perform  his  promise 
V^y  aSd  "^     unless  the  promisee  is  ready  and  will- 
ing to  perform.      ing  to  perform  his  reciprocal  promise. 

(a)  Mackenzie,  Lyall  v.  Shib  Chunder  Seal,  12  B.  L.  E.,  360. 
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Ulusiraiions. 

(a.)  A  and  B  contract  that  A  shall  deliver  floods  to  B  to  be  paid 
fur  bj  B  on  delivery. 

A  need  not  deliver  the  goods,  unless  B  is  ready  and  willing  to  pay 
for  the  goods  on  delivery. 

B  need  not  pay  for  the  goods,  unless  A  is  ready  and  willing  to  deliver 
them  on  payment. 

(h.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  at  a  price  to 
be  paid  by  instalments,  the  first  instalment  to  be  paid  on  delivery. 

A  need  not  deliver,  unless  B  is  ready  and  willing  to  pay  the  first 
instalment  on  delivery. 

B  need  not  pay  the  first  instalment,  unless  A  is  ready  and  willing  to 
delirer  the  goods  on  payment  of  the  first  instalment. 

[This  section,  the  52nd  and  the  54th,  deal  with  three  classes 
of  contracts  which  are  distinguished  from  each  other  by  the 
relation  whicli  the  reciprocal  promises  contained  in  them  bear  to 
one  another.  '^  There  are,"  said  Lord  Mansfield,  '^  three  kinds 
of  covenants  :  1,  such  as  are  called  mutual  and  independent, 
where  either  party  may  recover  damages  from  the  other  for  the 
ifljory  he  may  have  received  by  a  breach  of  the  covenants  in  bis 
IftTor,  and  where  it  is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenant  on  the  part  of  the  plaintiff  ;  2,  there  are 
covenants  which  are  conditions  and  dependent,  in  which  the  perfor- 
mance of  one  depends  on  the  prior  performance  of  another,  and, 
therefore,  till  this  prior  condition  is  performed,  the  other  party  is 
not  liable  to  an  action  on  his  covenant;  8,  there  is  also  a  third  sort 
of  covenants  which  are  mutual  conditions  to  be  performed  at  the 
same  time,  and  in  these,  if  one  party  was  ready  and  offered  to 
perform  his  part,  and  the  other  neglected  or  refused  to  perform 
Us,  he  who  was  ready  and  offered  has  fulfilled  his  engagement 
and  may  maintain  an  action  for  the  default  of  the  other ;  though 
it  is  not  certain  that  either  is  bound  to  do  the  first  act "  (a).  In 
the  first  of  these  three  classes  each  party  relies  on  the  promise  of 
the  other ;  neither  is  entitled  to  demand  antecedent  performance, 
or  even  to  require  that  the  other  should  be  ready  and  willing  to 
perform  his  part.  In  the  second  class  one  of  the  parties  has 
the  security  of  performance  on  the  other  side  before  he  can  be 
called  upon  to  perform  his  promise.     In  the  third  class,  which  is 

(«)  Jonee  v,  Barkley,  2  Dong.,  684. 
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that  dealt  with  in  this  section,  each  party  has  the  security  of  con- 
current performance  on  the  other  side  :  neither  is  bound  to  perform 
his  promise,  unless  the  other  is  at  the  same  time  ready  and  will- 
ing to  perform  his  part  of  the  contract.  Contracts  of  sale,  where 
credit  is  not  given  and  no  time  is  fixed  for  payment  or  delirery, 
are  of  this  nature  :  the  sale  and  the  payment  are  intended  to  be 
contemporaneous  acts.  Where,  therefore,  to  an  action  for  the 
purchase-money  of  certain  mines,  it  was  pleaded  that  the  plain- 
tiff "  never  has  been  at  any  time  ready  and  willing  to  convey 
the  same  to  the  defendant  according  to  the  agreement,"  the  plea 
was  held  good  (a).  And  where  there  is  a  series  of  reciprocal 
promises,  to  be  simultaneously  performed,  each  party  must,  on 
each  occasion,  be  ready  and  willing  to  perform  his  promise  :  and 
a  refusal  to  do  so  by  one  party  would,  under  English  law,  as 
under  the  present  Act,  justify  the  other  party  in  non-performance. 
Thus,  in  Withers  v,  Reynolds  (ft),  there  was  a  contract  by  defend- 
ant to  deliver  three  loads  of  straw  in  a  fortnight,  the  plaintiff 
agreeing  to  pay  so  much  ''  for  each  load  of  straw  so  delivered." 
This  was  held  to  mean  that  each  load  was  to  be  paid  for  on  deli« 
yery,  and  a  refusal  to  pay  on  any  one  occasion  justified  a  refusal 
to  deliver.  So,  also,  where  it  was  agreed  that  A  should  sell  to  B 
certain  lands,  with  the  coal  mines  underneath,  and  that  B  shonld 
buy  from  A  all  the  coal  he  might  require,  it  was  held  that  A 
could  not  sue  B  for  not  buying  the  coal,  without  averring  his 
readiness  and  willingness  to  buy  the  land  (c). 

As  to  what  constitutes  '^  readiness  and  willingness''  to  deliver 
shares,  see  Imperial  Banking  and  Trading  Company  y.  Atmanm 
Madhavji  (d)  and  Imperial  Banking  and  Trading  Company  v. 
Franjevandhas  Hurjeewandas  (e).] 

52.     Where  the  order  in  which  reciprocal  pro- 
mises are  to  be  performed  is  expressly 

Order  of  per*      ^       ,  ,         ,  ^  ,  i    n   i 

formanoeof  reci.  fixed  Dj  the  cootract,  they  shall  be 
p       promises,    p^j^f^^-^^^^j  j^  ^|j^j  Q^.^^r;  and  wherc 

(a)  Marsden  v,  Moore,  4  H.  &  N.,  600» 

(p)  2  B.  &  A.,  882. 

Ic)  Bankart «.  Bowers,  L.  B,,  1  C.  P.,  484, 

id)  2  Bomb.,  260. 

(0  Ibid,  272. 
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the  order  is  not  expressly  fixed  by  the  contract,  tbey 
shall  be  performed  in  that  order  which  the  nature  of 
the  transaction  requires. 

Illustrations. 

(a)  A  and  B  contract  that  A  shall  build  a  house  for  B  at  a  fised 
price.  A*s  promise  to  build  the  house  must  be  '  performed  before  B'a 
promise  to  pay  for  it. 

(b.)  A  and  B  contract  that  A  shall  make  over  his  stock-in-trade  to 
B  at  a  fixed  price,  and  B  promises  to  ^ive  security  for  the  payment 
of  the  money.  A*8  promise  need  not  be  performed  until  the  security 
is  given,  for  the  nature  of  the  transaction  requires  that  A  should  haye 
security  before  he  delivers  up  his  stock. 

[Having  now  disposed  of  cases  in  which  the  performance  of 
the  reciprocal  promises  is  to  be  simoltaneous,  we  come,  in  the 
present  section,  to  the  rale  applicable  where  the  acts  to  be  done 
on  either  side  by  the  parties  to  the  contract  are  to  follow  each 
other  in  some  settled  order.  This  order  is  to  be  either  (1)  that 
expressly  fixed  by  the  contract ;  or  (2),  if  no  order  be  expressly 
fixed,  that  which  the  natnre  of  the  transaction  requires  :  where, 
for  instance,  as  shown  in  Blastration  (b),  A  contracts  to  make 
over  his  stock  to  B  at  a  fixed  price,  and  B  promises  to  give 
secority,  it  is  obvious  that  the  whole  object  of  the  transaction 
is  to  secure  A  in  parting  with  his  stock,  and  this  would  be 
defeated  if  B  did  not  give  security  before  he  got  the  stock.  The 
nature  of  the  transaction,  accordingly,  points  to  this  order  of 
performance,  and  A  has  as  good  a  right  to  insist  upon  it  as  if  it 
were  expressed  in  the  contract. 

The  proper  order  of  performance  being  thus  ascertained. 
It  is  the  right  of  each  party  to  withhold  performance  of 
any  promise  on  his  part,  whenever  any  promise  on  the  part 
ef  the  other  party,  anterior  to  it  in  order  of  performance,  remains 
unfolfilled.  This  is  all  that  this  section  gives.  It  will  be  seen 
under  Section  54  that  failure  to  perform  on  the  one  side  gives 
the  other  party  a  further  right  of  the  utmost  importance;  at 
present  we  have  got  no  further  than  that  a  failure  to  perform  a 
promise,  anterior  in  order,  on  the  one  hand,  justifies  non-perform- 
ance of  a  promise,  subsequent  in  order,  on  the  other.] 

22 
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53.  When  a  contract  contains  reciprocal  pro- 
LiabUit      of     ™^^^^»    ^^^  ^^^  P^rtj  to  the  contract 

party  preventing:     prevents  the  Other  from  performins: 

event  on  which       *^,  ,  ^  ° 

contract  is  to  his  promise,  the  contract  becomes 
voidable  nt  the  option  of  the  party 
so  prevented;  and  he  is  entitled  to  compensation 
from  the  other  party  for  any  loss  which  he  may 
sustain  in  consequence  of  the  non-performance  of 
the  contract. 

Illustration, 

A  and  6  contract  that  B  shall  execute  certain  work  for  A  for  a 
thousand  rupees.  B  is  ready  and  willing  to  execute  the  work  accord- 
ingly, but  A  prevents  him  from  doing  so.  The  contract  is  voidable 
at  the  option  of  B ;  and,  if  he  elects  to  rescind  it,  he  is  entitled  to 
recover  from  A  compensation  for  any  loss  which  he  has  incurred  by 
its  non-performance. 

[This  section  introduces  the  subject  of  avoidance :  a  party  may 
choose,  not  only  to  leave  his  part  of  a  contract  unperformed  till 
something  on  the  other  side  has  been  done ;  he  may  wish  to 
bring  it  altogether  to  a  close.  He  is  entitled  to  do  so  in  several 
instances :  and,  first,  it  is  provided  in  the  present  section  that, 
if  the  other  party  prevents  him  from  performing,  he  is  entitled  to 
avoid  the  contract.  The  justice  of  this  role  is  obvious :  the 
same  principle  is  laid  down,  with  regard  to  a  promisee  who  neg- 
lects or  refuses  to  afford  the  promisor  reasonable  facilities  for  per- 
formance, in  Section  67. 

The  last  clause  of  the  section  is  repeated  in  the  more  general 
provision  iu  Section  75. 

As  to  the  duty  of  a  party  who  rightfully  rescinds  a  contract, 
see  Section  64.] 

54.  When  a  contract  consists  of  reciprocal  pro- 
.  ^       mises,  snch  that  one  of  them  cannot 

EflFect   of   de-      ,  '  ,  ,     ,   .  n 

fault  as  to  that  be  performed,  or  that  its  performance 

shoSd^  be  first  cannot  be  claimed,  till  the   other  has 

S>nt^:5."Soi^iJS  l>een  performed,  and  the  promisor  of 

ing  of  reciprocal  i\^q  promisc  last    mentioned  fails  to 

promises.  ^ 

perform    it,     such    promisor  cannot 
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claim  the  performance  of  the  reciprocal  promise, 
and  must  make  compensation  to  the  other  party 
to  the  contract  for  any  loss  whicli  such  other  party 
may  sustain  by  the  non-performance  of  the  con- 
tract. 

lUusiratkms, 

{a,)  A  hires  B's  ship  to  take  in  and  conyey,  from  Calcutta  to  the 
Mauritios,  a  cargo  to  be  provided  by  A,  B  receiving  a  certain  freight 
for  its  conveyance.  A  does  not  provide  any  cargo  for  the  ship.  A 
cannot  claim  the  performance  of  B*8  promise,  and  must  make  com- 
pensation to  B  for  the  loss  which  B  sustains  by  the  non -performance 
of  the  contract. 

(h.)  A  contracts  with  B  to  execute  certain  builders*  work  for  a 
fixed  price,  B  supplying  the  scaffolding  and  timber  necessary  for  the 
worL  B  refuses  to  furnish  any  scaffolding  or  timber,  and  the  work 
cannot  be  executed.  A  need  not  execute  the  work,  and  B  is  bound 
to  mske  compeusation  to  A  for  any  loss  caused  to  him  by  the  non- 
performance of  the  contract. 

(e.)  A  contracts  with  B  to-  deliver  to  hkn,  at  a  specified  price,  certain 
merchandise  on  board  a  ship  which  cannot  arrive  for  a  month,  and  B 
engages  to  pay  for  the  merchandise  within  a  week  from  the  date  of 
the  contract.  B  does  not  pay  within  the  week.  A*s  promise  to 
deliYer  need  not  be  performed^  and  B  must  make  compensation. 

[d.)  A  promises  B  to  sell  him  one  hundred  bales  of  merchandise, 
to  be  delivered  next  day,  and  B  promises  A  to  pay  for  them  within  a 
mond).  A  does  not  deliver  according  to  his  promise.  B*s  promise  to 
pay  need  not  be  performed,  and  A  must  make  compensation. 

[This  section  contains  two  more  cases  in  which  failure  on  the 
one  side  to  perform  a  promise  confers  a  right  to  avoid  the  con- 
tract on  the  other :  for  though  the  right  of  avoidance  is  not 
conveyed  in  express  words,  as  in  the  preceding  section,  it  is 
obvioas  that  this  is  the  intention.  These  cases  are:  (1)  where 
the  reciprocal  promises  are  sach  that  one  of  them  cannot  be  per- 
formed till  the  other  has  been  performed,  as,  for  instance,  where 
A  promises  to  load  goods  at  Madras  in  B's  ship,  and  B  pro- 
mises to  send  his  ship  to  Madras,  and  (2),  where,  as  under 
Section  52  may  often  be  the  case,  the  reciprocal  promises  are 
SQch  that  performance  of  the  one  cannot  be  claimed  till  after 
performance  of  the  other.  In  either  of  these  two  cases,  a  failure 
to  perform  by  the  one  party  justifies  the  other  party  in  refusing 
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to  perform  his  part  of  the  contract,  and  entitles  him  to 
claim  damages  in  respect  of  its  non-performance:  in  other 
words  he  can  aroid  the  contract  and  enjoy  the  priyileges 
conferred  by  Section  75  on  persons  by  whom  contracts 
are  rightfully  rescinded.  His  right  to  do  so,  howerer, 
is  modified  in  one  highly  important  particular  by  the  next 
succeeding  section  :  for  if  the  breach  consists  in  not  doing 
something  by  a  specified  time,  it  will  not,  except  as  proyided  by 
Section  55,  confer  a  right  of  aToidance  on  the  opposite  party.  As 
to  the  duty  of  a  person  who  rightfully  rescinds  a  contract,  see 
Section  64.] 

55.     When  a  party  to  a  contract  promises  to  do 

Effect  of  fao.    ^  Certain  thing  at  or  before  a  specified 

me  to  perform    time,  or  Certain  things  at  or  before 

St  fixed  time,   in  -z?!^  j^-IxJ  l 

contraotin which  Specified  timcs,  and  fails  to  do  any  such 
time  18  essentiaL    jy j^g  ^^  ^p  before  tHc  Specified  time, 

the  contract,  or  so  much  of  it  as  has  not  been  per- 
formed, becomes  voidable  at  the  option  of  tlie  pro- 
misee, if  the  intention  of  the  parties  was  that  time 
should  be  of  the  essence  of  the  contract. 

If  it  was  not  the  intention  of  the  parties  that  time 

««       .      ^     should  be  of  the  essence  of  the  con- 
Effect  of  saoh 
faUnrewhentime    tract,  the  coutract  docs  uot  bccome 

eesen  i  .  yoi^able  by  the  failure  to  do  sucli  thing 
at  or  before  the  specified  time ;  but  the  promisee  is 
entitled  to  compensation  from  the  promisor  for  any 
loss  occasioned  to  him  by  such  failure. 
If,  in  case  of  a  contract  voidable  on  account  of 
Effect  of  ao-  *^^  promisor^s  failure  to  perform  his 
ceptance  o<  per-    promisc  at  the  time  agreed,  the  pro- 

lormance  at  time  ,  /.  #  i 

other  than  that  miscc  acccpts  performance  of  sucb 
agreed  upon.  promise  at  any  time  other  than  that 
agreed,  the  promisee  cannot  claim  compensation  for 
auy  loss  occasioned  by  the  non -performance  of  the 
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promise  at  the  time  agreed,  unless,  at  the  time  of 
such  acceptance,  he  gives  notice  to  the  promisor  of 
his  intention  to  do  so. 

[The  object  of  this  section  is  to  modify  the  seyeritj  of  the  ralCy 
idiich  is  practicallj  the  result  of  the  preceding  sections,  viz,,  that 
any  breach  on  the  part  of  one  party  to  a  contract  justifies  the 
other  party  in  aroiding  it.  The  section  introduces  a  relief  similar  to 
that  which  has  been  afforded  by  English  Courts  of  Equity  in 
lach  cases  :  inasmuch  as  it  necessitates  regard  being  had  to  the 
intention  of  the  parties,  and  it  deals  with  the  breach  accordingly. 
If  the  intention  was,  as  is  generally  the  case  with  mercantile 
eon  tracts,  that  *time  should  be  of  the  essence  of  the  contract,  the 
section  proyides  that  the  breach  shall  be  ground  of  avoidance ; 
tlie  promise  not  having  been  performed  at  the  date  agreed,  the 
whole  contract  has  become  nugatory,  substantial  performance  has 
become  impossible,  damages  would  give  no  adequate  compensation; 
it  is  only  right,  therefore,  that  the  aggrieved  party  should  have  the 
right  of  putting  an  end  to  the  transaction  if  he  chooses.  The  im- 
portance of  this  provision  is  obvious.  Merchants  base  all  their 
calenlations  on  transactions  which  are  to  be  performed  at  specified 
dates  :  goods  are  ordered  to  go  to  England  in  a  particular  ship,  or 
to  carry  put  a  particular  order,  or  to  supply  a  particular  demand. 
If  any  delay  occurs,  the  whole  scheme  is  frustrated.  The 
tggrieved  party  consequently  has  the  right  of  avoidance.  It  must 
be  observed,  however,  that  the  entire  contract  does  not  become 
voidable,  but  only  so  much  of  it  as  is  unperformed  at  the 
specified  date. 

The  cases  in  which,  time  being  of  the  essence  of  the  contract,  a 
party  is  prevented  by  inevitable  accident  from  performing  his  part 
within  the  stipulated  time,  must,  it  is  apprehended,  come  under 
this  section  :  the  result  being  that  the  contract  is  voidable  at  the 
option  of  the  other  party,  and  not  wholly  void,  as  it  would  be  if  the 
case  were  treated  as  governed  by  the  following  section.  Accord- 
ing to  the  English  authorities,  the  right  of  avoidance  arises  only 
if  the  default  in  performance  within  the  time  given  goes  to  the 
root  of  the  consideration,  and  cannot  be  compensated  in  damages. 
By  a  charter-party  it  was  agreed  that  a  vessel  should  proceed  to 
a  certain  port  and  there  load  for  the  charterers.     On  her  way  she 


Digitized  by 


Google 


174  BREACH  AS  TO  TIME  OF  PERFORMANCE.      [CH.  IV, 

got  on  the  rocks,  and  the  jnry  found  that  the  time  necessary  for 
getting  her  off  and  repairing  her  so  as  to  be  a  cargo  carrying  ship, 
was  so  long  as  to  make  it  unreasonable  for  the  charterers  to  snpply 
the  agreed  cargo,  and  that  the  delay  was  so  great  as  to  pat  an  end 
in  a  commercial  sense  to  the  commercial  speculation  entered  apon 
by  the  ship-owner  and  charterers.  The  charterers  were  acecM^l- 
ingly  held  to  be  absolved  from  their  obligation  to  famish  a 
cargo  (a ).  On  the  same  principle  a  contract  between  the  plaintiff, 
a  singer,  and  the  defendants,  owners  of  ^  theatre,  was  held  to  be 
voidable,  the  plaintiff  having  been  prevented  by  sickness  from 
taking  her  part  at  the  stipulated  time.  Her  failure  to  do  so, 
though  not  exposing  her  to  an  action  for  danuiges,  was  deemed 
so  important  as  to  go  to  the  root  of  the  consideration*  The  defend- 
ants were  therefore  free  from  all  obligation  (h). 

On  the  other  hand,  there  are  many  contracts  in  which  the  exact 
date  of  performance  is  an  altogether  subsidiary  matter ;  and  in 
such  cases  the  interests  of  the  parties  are  best  consulted  by  the 
provision  that,  if  one  party  to  the  contract  fails  to  perform  his 
part  by  the  specified  time,  his  failure  shall  be  ground,  net  for 
avoiding  the  contract,  but  for  such  compensation  as  the  injory 
occasioned  by  it  to  the  other  party  may  seem  to  call  for.  In  snch 
cases  acceptance  by  the  promisee  of  performance  at  a  time  other 
than  that  agreed  is  deemed  a  waiver  of  any  claim  for  damages 
unless  notice  is  given  at  the  time  of  such  acceptance  of  the 
promisee's  intention  to  claim  them. 

It  is  submitted  that  the  relief  afforded  by  this  section  in 
cases  in  which  the  breach  consists  in  failure  to  perform  some- 
thing at  or  before  a  specified  date,  might,  with  advantage, 
be  extended  to  all  cases  in  which  the  breach  is  of  such  a 
nature  as  not  to  go  to  the  root  of  the  transaction,  or, 
in  the  language  of  the  section,  ''to  be  of  the  essence  of 
the  contract."  Just  as  there  are  cases  in  which  time  is  not  of 
the  essence  of  the  contract,  so  there  are  cases  in  wliich  quality,  or 
quantity,  or  place,  or  mode  of  performance,  is  not  of  the  essence 


(a)  Jackson  r.  Union  Marine  Insurance,  Co.,  L.  R.,  8  C.  P.,  572; 
affirmed  in  L.  E..  10  0.  P.,  125. 

(fc)  Poussard  v.  Spiers,  1  Q.  B.  D.,  410.  Compare  Bettini  r.  Gyc, 
ib.,  83. 
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of  the  contract.  In  these  cases  the  proper  remed  j  wonld  appear 
to  be  one  analogous  to  that  indicated  in  the  present  section  ;  an 
amendment  of  the  Act  in  this  respect  woold  certainly  bring  it 
into  hannony  with  the  English  law  on  the  subject,  and  would, 
it  is  beliered,  conduce  to  a  more  equitable  adjustment  of  the 
rights  of  contracting  parties  than  that  prorided  by  the  section  in 
its  present  form.     See  note,  Section  39.] 

iotS^tea^  5^-  A^  agreement  to  do  an  act 
▼ow.  impossible  in  itself  is  void  (1). 

A  contract  to  do  an  act  which,  after  the  contract 
Ccmteict  to  do    is  made,  becomes  impossible,  or,  by 

iinpoaBible»ct,or  \  ^       i  •   i     'i 

one  which  after-    reason  of  some  event  which  the  pro- 

wirds    becwmea  •  iji  x  ^  i       r  i 

impoedbie  or  ii-    misor  could    not  prevent,   unlawful, 

legal,  when  void,    ^gcomes  void  when  the  act   becomes 

impossible  or  unlawful  (2). 

Where  one  person  has  promised  to  do  something 

Compensation    which  he  kuow,  or,  with  reasonable 

lorlo8B  on  non-       .•«•  •1.1  1  •■ 

performanoe  of  diligence,  might  have  known,  and 
in^SOTmih  which  the  promisee  did  not  know,  to 
^'^  be  impossible  or  unlawful,  such  pro- 

misor must  make  compensation  to  such  promisee 
for  any  loss  which  such  promisee  sustains  through 
the  non-performance  of  the  promise. 

lUusiratiaM. 

(a.)  A  agrees  with  B  to  discover  treasure  bj  magic.  The  agree- 
ment is  TOid. 

(&.)  A  and  B  contract  to  marry  each  other.  Before  the  time  fixed 
Ibr  the  marriage,  A  goes  mad.     The  contract  becomes  void . 

(c)  A  contracts  to  marry  B,  being  already  married  to  C,  and  being 
forbidden  by  the  law  to  which  he  is  subject  to  practise  polygamy.  A 
most  make  compensation  to  B  for  the  loss  caused  to  her  by  the  non- 
performance of  his  promise. 

(d.)  A  contracts  to  take  in  cargo  for  B  at  a  foreign  port.  A*8 
QoYemmeDt  afterwards  declares  war  against  the  country  in  which 
the  port  is  situated.  The  contract  becomes  void  when  war  is 
deckred. 
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(e.)  A  contracts  to  act  at  a  theatre  for  6ix  months  in  consideration 
of  a  sum  paid  in  advance  by  B.  On  several  occasions  A  is  too  ill  (o 
act.    The  contract  to  act  on  those  occasions  becomes  void. 

[(1)  This  section  might,  perhaps,  with  more  propriety,  have 
been  placed  among  the  group  of  Sections  24 — 80,  which  deal  with 
void  agreements.  (Contracts  which  become  void  owing  to  the 
event  on  which  they  are  contingent  becoming  impossible,  have 
been  already  dealt  with  in  Sections  32, 34,  35,  and  36. 

Whether  the  impossibility  is  known  to  the  parties  or  not,  it 
equally  makes  the  agreement  void.  In  the  one  case,  there  being 
obviously  no  intention  of  performance  on  th«  one  6id«,  and  no 
expectation  of  it  on  the  other,  the  elements  of  an  agreement  are 
wanting.  Thus,  where  a  charter-party  was  executed  on  15th 
March  containing  a  covenant  that  the  ship  should  sail  on  or 
before  the  12th  February,  it  was  held  that  the  covenant,  being 
impossible  at  the  time  when  the  charter-party  was  made,  must 
be  regarded  as  void  (a). 

Where  the  impossibility  is  unknown  to  both  parties  at  the 
time  of  the  agreement,  there 'is,  in  reality,  a  common  mistake  as 
to  a  matter  of  fact,  Section  20.  Upon  the  sale  of  a  cargo  of 
goods,  supposed  to  be  on  its  voyage,  but  which,  unknown  to  the 
parties,  was  lost,  it  was  held  that  the  contract  imparted  the 
condition  that  the  cargo  was  then  in  existence  (b).  So,  the  sale 
of  an  annuity  is  considered  to  be  impliedly  conditional  on  the 
annuitant  being  alive,  and,  the  life  having  in  fact  ceased  before 
the  sale,  the  contract  was  held  void  (c). 

Where  the  impossibility  is  known  to  one  and  not  to  the  other 
of  the  parties,  there  is  necessarily  fraud  or  misrepresentation  on 
the  part  of  the  party  who  is  aware  of  the  impossibility :  snch 
cases  are  sufficiently  provided  for  by  the  last  paragraph  of  the 
section. 

In  order  to  render  an  agreement  void,  the  act  agreed  to  be  done 
must  be  ^  impossible  in  itself,"  t.  «.,  it  must  be  absolutely  and 
generally  impossible,  not  merely  impossible  relatively  to  the  p^'son 
agreeing.    An  agreement  by  a  pauper  to  pay  Rs.  10,000  woold  be 


(a)  Hall  V.  Gazenove,  4  East,  477.        *■ 

(6)  Ooatorier  v.  Hastie,  25  L.  J.,  Ex.,  253  ;  Barr  v.  Gibson,  3  M.  &  W.,  390. 

(6)  Pritchard  v.  Merchants'  Life  Assurance  Soo.,  27  L.  J.,0.  P.,  169. 
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impossible  with  reference  to  his  resources ;  but  it  would  not  for 
that  reason  be  void,  because  there  is  no  inherent  impossibility  in 
such  an  t^eement :  the  impossibility  is  accidental,  arising  out  of 
his  circomstances. 

Oire  must,  moreover,  be  taken  to  see,  with  reference  to  cases 
falling  under  this  section,  whether  the  terms  of  the  agreement 
import  not  merely  a  promise  to  do  a  thing,  but  a  promise  that  a 
certain  thing  shall,  in  any  event,  be  done  or  happen  ;  for  there 
is  then  a  warranty  of  the  possibility  of  the  thing,  and  the  fact 
of  its  beiog  impossible  would  not  be  a  good  plea  to  an  action  on 
the  covenant.  A  man,  for  instance,  may  covenant  that  so  many 
inches  of  rain  shall  fall :  the  mere  fact  of  the  rain  being  beyond 
human  control  would  not  in  such  a  case  exempt  him  from  liability 
on  his  covenant.  If  he  chooses  to  guarantee  the  happening  of 
the  event,  he  will  be  liable  for  damages  for  its  non-occurrence. 

A  question  may  arise,  with  reference  to  the  phrase  '^  impossible 
in  itself,"  whether  the  act  must  be  '*  impossible "  under  all 
conceivable  circumstances,  or  merely  impossible  with  reference 
to  the  ordinary  faculties  and  resources  of  mankind,  and  the 
ordinary  means  employed  for  attaining  the  end  in  view.  Suppose* 
for  instance,  a  contract  to  be  to  sail  into  a  certain  harbor  and 
load  there,  and  the  defence  to  be  that  the  bar  of  the  harbor  had 
sOted  up  and  that  it  was  '^  impossible  "  to  sail  in.  The  answer 
might  be  that,  though,  as  matters  stood,  it  was  impossible,  yet, 
if  sufficient  money  were  expended,  the  mouth  of  the  harbor 
might  be  jcleared,  and  that,  therefore,  the  agreement  could  not  be 
md  to  be  impossible.  But  a  Court  would,  no  doubt,  decide  in 
soch  a  case  that  the  '^  impossibility  "  referred  to  was  an  impossi- 
bility of  doing  the  thing  in  question  with  the  ordinary  means 
and  appliances.  In  this  way  ''  impossible "  has  often  been  con- 
straed  m  English  Courts  as  meaning  '^  so  difficult  as  to  be  practi- 
cally impossible."  '^  In  matters  of  business,"  said  Maule,  J., 
"  a  thing  is  said  to  be  impossible  when  it  is  not  practicable;  and 
a  thing  is  impracticable  when  it  can  only  be  done  at  an  excessive 
or  unreasonable  cost.  A  man  may  be  said  to  have  lost  a  shilling 
when  he  has  dropped  it  into  deep  water,  though  it  might  be 
possible,  by  some  very  expensive  contrivance,   to  recover  it "  (a). 


(a)  Moss  r.  Smith,  9  C.  B^  at  p.  103. 
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If,  howerer,  the  act  is  practicable^  the  mere  unreasonableness  of 
it  has  always  been  held  to  be  immaterial  (a). 

(2)  According  to  English  law  a  distinction  is  made  between 
duties  created  by  law  and  those  created  by  the  person's  own 
contract,  ''  where  the  law  creates  a  duty  or  charge,  and  the  party  is 
disabled  to  perform  it,  without  any  default  in  him,  and  hath  no 
remedy  orer,  there  the  law  will  excuse  him  ;  '*  as  in  waste,  if  a 
house   be  destroyed  by  tempest  or  by  enemies,  the  lessee  is 

excused But,  "  when  the  party  by  his  own  contract  creates  a 

duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he 
may,  notwithstanding  any  accident  by  incTitable  necessity,  because 
he  might  hare  provided  against  it  by  his  contract.  And,  therefore, 
if  the  lessee  coyenant  to  repair  a  house,  though  it  be  burnt  by 
lightning  or  thrown  down  by  enemies,  yet  he  ought  to  repair 
it "  (b).  This  rule  is,  however,  applicable  only  where  the  contract 
is  positive  and  absolute  and  not  subject  to  any  condition,  either 
express  or  implied. 

The  question,  therefore,  arises  whether  general  words  in  a 
contract  can  be  said  to  have  been  used  with  reference  to  the 
possibility  of  the  particular  contingency  which  happens.  A  man 
might  by  apt  words  bind  himself  that  it  shall  rain  to-morrow,  or 
that  he  will  pay  damages  (c).  '^  There  can  be  no  doubt  that  a 
man  may,  by  an  absolute  contract,  bind  himself  to  perform  things 
which  subsequently  become  impossible,  or  to  pay  damages  for  the 
non-performance ;  and  this  construction  is  to  be  put  upon  an 
unqualified  undertaking,  where  the  event  which  causes  the 
impossibility  was  or  might  have  been  anticipated  and  guarded 
against  in  the  contract,  or  where  the  impossibility  arises  from  the 
act  or  default  of  the  promisor"  (d).  Thus,  where  in  an  action 
on  a  charter-party,  not  containing  any  exceptions  for  not  proceed- 
ing to  the  port  of  loading,  the  master  pleaded  that  he  was  pre- 
vented by  contrary  winds,  the  plea  was  held  bad  (e). 

Impossibility  arising  by  the  act  of  God  is  sometimes  said  to 


{a)  Vyse  v,  Wakefield,  6  M.  &  W.,  at  p.  456. 

(b)  Paradine  v.  Jane,  Aleyn,  26. 

(c)  Canham  v,  Barry,  24  L.  J.,  0.  P.,  106. 

(d)  Baily  r.  DeCrespigny,  L.  B.,  4  Q.  B.,  at  p.  185. 
(0  Shubrick  p.  Salmond,  3  Burr.,  1637. 
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be  an  excuse  for  non-performance  of  a  contract,  but  what  is  reall  j 
meant  is,  that  the  contract  does  not  cover  the  contingency  which 
lias  actnally  happened,,  and,  therefore,  there  is  no  breach.  This 
principle  was  adopted  in  a  case  referred  to  in  the  last  note, 
where,  after  a  review  of  the  anthorities,  the  judgment  proceeds  : — 
<«  These  authorities  seem  to  support  the  proposition,  which 
appears  on  principle  to  be  very  reasonable,  that,  where  a  contract 
is  made  with  reference  to  certain  anticipated  circumstances,  and 
where,  without  any  default  of  either  party,  it  becomes  wholly 
inapplicable  to  or  impossible  of  application  to  any  such  eircum- 
stances,  it  ceases  to  have  any  application ;  it  cannot  be  applied 
to  other  circumstances  which  could  not  have  been  in  the  contem- 
plation of  the  parties  when  the  contract  was  made  "  (a). 

On  the  same  principle,  contracts  for  personal  service  dependent 

on  personal  capacity, — as  to  write  a  book  or  paint  a  picture, — are 

conditional  on  the  continuance  of  the  ability,  mental  or  corporal, 

to  perform   them.     In   Robinson  v.  Davison  (6),   the  plaintiff 

claimed  damages  for  a  breach  of  a  contract   on  the  defendant's 

I       part  to  play  at  a  concert,  and  the  defendant  pleaded  that  she  was 

prevented  by  illness.  The  plea  was  held  good.  Bramwell,  B.,  after 

I       remarking  that  the  question  was — What  the  original  contract 

I       was,  and  whether  it  was  a  contract  with  or  without  a  condition 

ijffecedent^ — says :  "This  is  a  contract  to  perform  a  service  which 
no  deputy  could  perform,  and  which,  in  case  of  death,  could  not  be 

I  performed  by  the  executors  of  the  deceased  ;  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain,  incapacity 
either  of  body  or  mind  in  the  performer,  without  default  on  his  or 

I  her  part,  is  an  excuse  for  non-performance.  Of  course  the  parties 
might  expressly  contract  that  incapacity  should  not  excuse,  and 
tiins  preclude  the  condition  of  health  from  being  annexed  to  their 
agreement*  Here  they  have  not  done  so ;  and  as  they  have  been 
sHent  on  that  point,  ike  contract  must,  in  my  judgment,  be  taken 
to  have  been  conditional  and  not  absolute."  The  same  point  was 
discussed  in  Hall  v.  Wright  (c)  with  regard  to  an   action  for  a 


(a)  Jackson  v.  Union  Marine   Insurance  Company,  L.  B.,  8  C.  P.,  at 
p.  681 ;  Uf.,  10  C.  P.,  125.    See  also  Taylor  v.  CaldweU,  32  L.  J.,  Q.  B.,  164. 
(h)  L.  R.,  6  Ex.,  277. 
(0  B.  B.  &  E.,  746 
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breaoh  of  promise  to  marry,  to  which  the  defence  was  raised  that 
the  defendant  was  afflicted  with  a  dangerous  disease  and  incap- 
able of  marriage  without  great  danger  to  his  life.  8ix  Judges 
held  that  this  was  no  defence,  a  minority  of  fire  holding  the 
contrary  opinion,  which  certainly  seems  more  in  accordance  with 
the  common  sense  of  mankind.  Pollock,  G.  B.,  and  Bramwell, 
B.,  distinguished  the  contract  of  tiarriage  from  mercantile  con- 
tracts by  the  circumstance  that  it  is  made  conditional  on  the 
continuance  of  life  and  health,  and  compared  it  to  a  contract 
iuTolving  personal  talent, — as,  for  instance,  to  write  a  book  or 
paint  a  picture, — the  non-performance  of  which  would  be  excused 
by  the  writer  becoming  insane  or  the  artist  paralytic. 

When  agreements  are  made  with  reference  to  a  certain  thing, 
the  promises  on  each  side  are  avoided  by  its  destruction.  In 
Taylor  v.  Caldwell  (a),  the  plaintiff  undertook  to  provide  a  musi- 
cal entertainment  to  be  carried  on  in  a  certain  hall,  which  the 
defendant  was  to  provide.  Before  the  appointed  time  the  hidl 
was  burnt  down.  An  action  was  brought  by  the  plaintiff  against 
the  defendant  for  not  providing  the  hall,  and  it  was  held  that  the 
latter  was  not  liable  because  the  contract  was  put  an  end  to  by 
the  destruction  of  the  hall.  In  Appleby  v.  Myers  (ft),  the  con- 
tract was  for  the  erection  of  machinery  by  the  plaintiff  in  a  building 
belonging  to  the  defendant.  Whilst  the  work  was  in  progress, 
the  building  was  destroyed  by  fire.  The  Exchequer  Chamber, 
reversing  the  decision  of  the  Common  Pleas,  held,  that  the  plain- 
tiff was  not  entitled  to  compensation  for  his  work,  because  the 
whole  contract  depended  on  the  existence  of  the  building,  and 
the  promises  on  each  side  were  annulled  by  its  destruction. 

Where  there  was  a  contract  to  deliver  a  certain  crop  off 
certain  land  at  a  given  price,  and  the  crop,  being  destroyed,  could 
not  be  delivered,  it  was  held  that  the  contract  was  subject  to  the 
condition  that  the  parties  should  be  excused  if  performance 
became  impossible  by  the  perishing  of  the  agreed  thing  withont 
default  of  the  contractor,  and  that  therefore  he  was  free  from  all 
obligation  (c). 

{a)  32  L.  J.,  Q.  B.,  164. 
{h)  L.  B.,  2  0.  P.,  651. 

(jci)  Howell  ff,  Coupland,  1  Q.  B.  D.,  258.  See,  also,  Cliffords.  Watts, 
L.  B.,  5  C.  P.,  577. 
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Boty  according  to  section  86,  if  the  property  has  passed  to  the 
bajer,  he  has  to  bear  the  risk.  As  this  latter  section  would 
apply  to  a  case  in  which  the  delirery  had  not  yet  taken  place, 
the  present  section  must  be  read  qualified  by  it.  Notwithstand- 
ing the  destruction  of  the  goods  causing  an  impossibility  of  per- 
fonning  the  contract  by  delivery  of  them,  the  contract  still 
remams  talid,  and  the  buyer  has  to  pay  the  price,  provided  at  the 
time  of  the  destruction  the  property  had  become  rested  in  him. 
For  the  cases  not  embraced  by  the  86th  Section,  which  refers  to 
goods  only,  the  Legislature  has  made  provision  by  a  declaratory 
section  in  the  Specific  Relief  Act.  The  ISth  Section  of  that 
Ld  declares  that  a  contract  is  not  wholly  impossible  of  perform- 
mce,  because  a  portion  of  its  subject-matter,  existing  at  the 
time  of  making  the  contract,  has  ceased  to  exist  at  the  time  of 
the  performance ;  and  as  an- instance  is  given  the  case  of  a 
house  destroyed  by  a  cyclone  the  day  after  the  contract  of  sale. 
NotwiUistanding  the  destruction,  the  obligation  of  the  purchaser 
still  remains. 

Where  the  circumstances  which  create  the  impossibility  are 
within  the  knowledge  of  the  party  who  is  to  perform,  he  is.  re- 
sponsible. Thus,  where  defendants,  coal-agents,  agreed  to  load 
the  plaintififs  Tcssel  '^with  usual  despatch,"  and  an  unusual 
delay  in  loading  was  occasioned  by  the  fact  of  the  defendants 
having  three  other  vessels  loading  and  ten  other  vessels  waiting, 
whose  turn  was  prior  to  that  of  the  plaintiffs  ship,  the  rule  of 
the  port  being  that  an  agent  might  load  only  three  vessels  at  a 
time,  the  defendants  were  held  responsible  for  the  impossibility 
of  loading,  of  which  they  were  aware  at  the  time  of  the 
contract  (a). 

If  the  impossibility  is  caused  by  the  promisor  himself  (Section 
39),  or  by  Ihe  promisee  (Section  67 ),  the  effect  is  to  enable  the 
other  party  to  rescind  the  contract  and  sue  for  damages  for  its 
non-performance. 

Contracts  are  generally  made  with  reference  to  the  law  as 
then  existing,  and  there  must  be  very  distinct  evidence  of  inten- 
tion to  rebut  that  presumption.     In  Baili/  v.  De  Crespigny  (b), 

(a)  ABhcroft  v.  Crow  Orchard  Colliery  Company,  L.  R.,  9  Q.  B.,  643. 
(ft)  L.  R.,  4  Q.  B.,  180 ;  Mills  v.  East  London  Union,  L,  R.,  8  0.  P.,  79. 
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the  defendant  covenanted  for  himself  and  his  assigns  not  to  use 
certain  land  otherwise  than  in  a  given  manner,  and  afterwards 
was  compelled  to  convey  the  land  to  a  railway  company,  who 
purchased  under  the  power  of  an  Act  of  Parliament :  the  com- 
pany did  use  the  land  in  a  manner  unauthorized  by  the  covenant, 
and  the  plaintiff  thereupon  sued  the  defendant  upon  it.  The 
defendant  pleaded  that  performance  of  his  covenant  had  become 
impossible  by  an  .act  of  law,  and  the  Court  held  the  defence 
good,  observing  that,  ''  to  hold  the  defendant  responsible  for  the 
acta  of  such  an  assignee  [as  a  railway  company]  is  to  make  an 
entirely  new  contract,"  because  the  term  '^  assigns  "  had  a  well- 
known  meaning,  and  did  not  include  purchasers  who  took  under 
such  circumstances  as  to  leave  the  owner  no  option. 

Subsequent  illegality  may  be  occasioned  by  some  legislatire 
change,  which  renders  illegal  what  was  previously  lawful,  or  by  a 
declaration  of  hostilities.  The  agreement  is  not  void  if  the  pro- 
misor has  a  choice  of  two  modes  of  performing,  one  of  which  is 
illegal  (Section  57).  The  Act  makes  no  provision  for  alternative 
promises,  one  of  which  is  possible  and  the  other  impossible.  The 
Common  Law  rule  is  the  same  as  that  propounded  by  Section  58 
with  regard  to  promises,  one  branch  of  which  is  legal  and  the 
other  illegal.  If  one  thing  becomes  impossible,  the  promisor 
must  perform  the  other  (a).  The  contrary  doctrine,  laid  down  in 
Lattghter^s  case  {h\  has  been  overruled.  In  Barkworth  v.  Young (c), 
Eindersley,  Y.  C,  said, — ''  that  if  the  Court  is  satisfied,  that  the 
clear  intention  of  the  parties  was,  that  one  of  them  should  do  a 
certain  thing,  but  he  is  allowed  at  his  option  to  do  it  in  one  or 
other  of  two  modes,  and  one  of  those  modes  becomes  impossible 
by  the  act  of  Qod,  he  is  bound  to  perform  it  in  the  other 
mode."  The  promisor  has  an  election,  and  his  determination, 
once  made,  is  final,  for  '^  where  there  is  an  election  given  by  a 
contract,  and  the  election  is  made,  it  is  the  same  as  if  there  had 
been  no  election ;  and  the  party  making  the  election  is  absolutely 
bound  to  do  that  which  he  has  elected  to  do  "  (^.] 

(a)  DaCk)Bta  v.  Davis,  1  B.  &  P.,  242. 
(&)  3  Co.,  Pt.  V,  22a. 
(o)  26  L.  J.,  Ch.,  163. 

(d)  Per  Campbell,  C.  J.,  Brown  v,  Eoyal  Insurance  Society,  28  L.  J., 
Q.  B.,  277. 
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57.    Where  persons  reciprocally  promise,  firstly 

Where    there     ^^  ^^  Certain  tilings  whicli  are  legal, 

^m^^^^iL^    and,  secondly,  under  specified  circum- 

tnd  aiflo  other    stances,   to   do   Certain   other  things 

things      illegal;  i  •   i  oi         i       i       r»  n 

the  former  are  a  wluch  are  illegal,  the  first  set  of  pro- 
^  a  Toil  mises  is  a  contract,  but  the  second  is 
•^'^""^  a  void  agreement. 

Illustration. 

A  and  B  agree  that  A  shall  sell  B  a  house  for  10,000  mpees,  but 
that,  if  B  uses  it  as  a  gambling  house,  he  shall  pay  A  ^0,000  rupees  for  it. 

The  first  set  of  reciprocal  promises,  namely,  to  sell  the  house  and  to 
ptj  10,000  rupees  for  it,  is  a  contract. 

The  second  set  is  for  an  unlawful  object,  namely,  that  B  may  use  the 
house  as  a  gambling  house,  and  is  a  void  agreement. 

[Thi8  is  an  important  qnalifioation  of  the  role  that  tbe  whole 
of  the  promise  and  the  whole  of  the  consideration  must  be  legal 
IS  laid  down  in  Sections  23  and  24.  It,  is  obvious  that  part  of 
the  consideration  for  A's  sale  of  the  honse  was  the  contingent 
payment  of  50,000  rupees  in  case  of  its  being  used  as  a  gambling 
hoase.    See  note  to  Section  24.] 

In  alternative        58.     In  the  caso  of  an  alternative 

bi^'^b^  promise,  one  branch  of  which  is  legal 

^^atonfen-  ^^^  '^^  ^'^^^  illegal,  the  legal  branch 

foroeabie  aloBO  can  be  enforced. 

Ilhistration. 

A  and  B  agree  that  A  shall  pay  B  1,000  rupees,  for  which  B  shall 
afterwards  deliver  to  A  either  rice  or  smuggled  opium. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to  the 
opium. 

[See  note  to  Section  57.] 

Appropriation  op  Payments. 

59.    Where  a  debtor,  owing  several  distinct  debts 

AppHcatioE  of  *^  ^°®  person,  makes  a  payment  to 
payment  where    him,  either  with  cxpross  intimation,  or 

deH  to  he  dis-  .'  .  ^       ^  .        i    .  i     . 

charged  is  iudi-    under  circumstances    implying,   that 
the  payment  is  to   be  applied  to  the 
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discharge  of  some  particular  debt,  the  payment,  if 
accepted,  must  be  applied  accordingly. 

lllustralian*, 

(a.)  A  owes  B,  amongf  other  debts,  1,000  rupees  upon  a  promissocj 
note,  which  falls  due  on  the  first  June.  He  owes  B  no  other  debt  of 
that  amount.  On  the  first  June  A  pays  to  B  1,000  rupees.  The  pay- 
ment is  to  be  applied  to  the  discharge  of  the  promissory  note. 

{b)  A  owes  to  B,  among  other  debts,  the  aum  of  567  rupees.  B 
writes  to  A  and  demands  payment  of  this  sum.  A  sends  to  B  567 
rupees.  This  payment  is  to  be  applied  to  the  discharge  of  the  debt 
of  which  B  had  demanded  payment. 

[This  and  the  two  sacceeding  sections  deal  with  a  subsidiary 
question,  which  is  often  of  considerable  importance  in  connection 
with  performance  of  contracts.  When  the  thing  to  be  performed 
is  the  payment  of  money,  and  there  are  more  debts  than  one  in 
respect  of  which  the  payment  may  be  made,  it  frequently  becomes 
material  to  decide  to  which  of  the  debts  the  payment  is  to  be 
appropriated.  A  creditor,  for  instance,  may  have  several  debts 
owing  to  him,  one  of  which  may  not  be  enforceable  because  of 
the  Limitation  Act ;  or  one  debt  may  be  unsecured  and  another 
secured  by  a  mortgage.  In  both  instances  the  creditor  will  be 
anxious  to  appropriate  the  payment  to  the  debt  which  he  is  least 
likely  to  realize.  Three  rules  are  laid  down  in  these  sections  for 
determining  to  which  debt  any  given  payment  is  to  be  applied. 

In  the  first  place,  the  option  lies  with  the  debtor,  in  making  the 
payment,  to  say  to  which  debt  he  intends  it  to  be  applied ;  and 
his  intentions  on  the  subject  may  be  indicated  either  expressly,  or 
by  the  circumstances  under  which  the  payment  is  made.  This 
right  of  the  debtor  cannot  be  affected  by  any  refusal  on  the  credit- 
or's part  to  apply  the  payment  according  to  the  expressed  will  of 
the  payer.  If  the  creditor  does  not  choose  so  to  apply  it,  he 
must  refuse  it,  and  enforce  his  rights  as  the  law  allows  him. 
The  Illustrations  give  two  instances  of  the  way  in  which  a 
debtor's  intentions  may  be  inferred  from  the  circumstances  of  the 
payment  In  the  first  case,  the  precise  amount  necessary  to  meet 
a  debt  of  a  special  character  is  paid  on  the  very  day  on  which  the 
debt  becomes  due  :  in  the  other,  the  precise  amount  demanded 
for  a  particular  debt  is  sent  in  reply  to  the  letter  of  demand.  In 
these  cases,   therefore,  the  debtor  is  deemed  to  have  directed  the 
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tppropriation.  So^  where  a  debtor  owed  two  debts,  one  actually 
due,  the  other  not  yet  dae,  bat  the  latter  was  guaranteed  by  the 
debtor's  father-in-law,  and  it  was  shown  that  discount  was  allow- 
ed bj  the  creditor  on  a  payment  made,  it  was  held  that  these  facts 
sufficiently  established  the  debtor's  intention  to  appropriate  the 
pATment  to  the  guaranteed  debt  (a). 

The  mere  fact,  however,  of  one  debt  being  guaranteed  and 
another  not,  raises  no  presumption  that  a  payment  is  made  in 
respect  of  the  guaranteed  debt  (b), 

A  general  payment  made  by  one  who  is  indebted  in  his  owji 
right  and  also  in  another  right,  as  executor,  for  instance,  is  taken 
to  be  made  in  discharge  of  the  debt  due  in  his  own  right  (c). 

Where  there  is  a  composition  by  a  debtor  of  so  much  paid  in 
the  pound,  the  creditor  must  apportion  the  payment  rateably  to 
all  existing  debts,  and  cannot  devote  it  to  those  which  are 
ttusecnred  or  unenforceable  (d).  When  money  belonging  to  the 
debtor  comes  into  the  creditor's  hands  without  the  debtor's 
knowledge,  the  debtor's  right  of  apportionment  remains  until  he 
has  had  an  opportunity  of  exercising  it  («).] 

60.    Where  the  debtor  has  omitted  to  intimate, 
.   ,.  ^.      ,    and  there  are  no  other  circumstances 

Application  of 

payment  where  indicating,  to  which  debt  the  payment 
charged  is  not    is  to  be  applied,  the  creditor  may  ap- 


ply it  at  his  discretion  to  any  lawful 
debt  actually  due  and  payable  to  him  from  the  debt- 
or, whether  its  recovery  is  or  is  not  barred  by  the 
law  in  force  for  the  time  being  as  to  the  limitation  of 
suits. 

[If  there  has  been  no  express  or  implied  declaration  of  the 
debtor's  intention,  the  creditor  has  the  right  of  appropriating  the 
payment ;  but  this  right  does  not  arise  till  the  debtor  bas  had 


(a)  Marryatfcs  v.  White,  2  Stark.,  101. 
(6)  Plomer  v.  Long,  1  Stark.,  153. 
(c)  Goddard  v.  Cox,  2  Str.,  1194. 
id)  BardweU  v.  Lydall,  7  Bing.,  489. 
(e)  Waller  v.  Lacey,  1  M.  &  G.,  54. 
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the  opportQnity  of  exercismg  his  prior  right.  Thus,  an  attoroey, 
haying  received,  without  his  client's  kaowledge,  money  on  his 
account  for  damages  recoyered,  was  held  to  have  no  right  to 
appropriate  the  sum  to  debts  which  were  barred  bj  the  Statate  of 
Limitation.  The  creditor  may  make  the  appropriatioii  at  any 
time,  nor  is  he  bound  by  an  intended  appropriation  till  the  debtor 
has  been  informed  of  it.  Thus,  in  Smsau  v.  Ingham  (a),  the 
plaintiffs,  who  were  bankers,  had  appropriated  a  particular  pay- 
ment by  entries  in  their  books  :  they  were  held  at  liberty  to  alter 
this  appropriation  subsequently,  as  it  had  not  been  commuBicaied 
to  the  debtor.  This  is  contrary  to  the  rule  of  Ciyil  law,  accord- 
ing to  which  appropriation,  whether  by  debtor  or  creditor,  was 
necessarily  made  at  the  time  of  payment  (Jk),  The  payment  can 
be  appropriated  only  to  a  "  lawful  debt,  actually  due  and  payable" 
by  the  debtor.  A  payment  could  not,  therefore,  be  appropriated 
to  a  debt  not  yet  due,  or  which  arose  out  of  a  contract  illegal 
or  otherwise  void.  Where  there  is  a  valid  contract,  but  the  eri- 
dence  of  it  is,  for  some  particular  reason^  excluded  or  not  forth- 
coming, or  where,  as  provided  in  this  section,  the  debt  is  barred 
by  limitation,  the  creditor  is  at  liberty  to  apply  the  payment  to  it 
if  he  chooses.] 

61  •     Where  neither  party  makes  any  appropria- 

Application  of  *^^°»  *^®  payment  shall  be  applied  in 
payment  where    discharge   of  the   debts  in   order  of 

neither       jwnty        .  ° 

makes  appro-  time,  Whether  they  are  or  are  not 
^*^  ^^  barred   by   the   law  in  force  for  the 

time  being  as  to  the  limitation  of  suits.  If  the  debts 
are  of  equal  standing,  the  payment  shall  be  applied 
in  discharge  of  each  proportionably. 

[The  last  of  the  three  rules  referred  to  in  note  to  Section  59 
Is  applicable  when  neither  creditor  nor  debtor  has  exercised  his 
right  of  appropriation^  The  payment  is  then  appropriated  to 
the  earlier  debt,  that  is  to  say,  the  first  item  on  the  debit  side  is 
to  be  discharged  by  the  first  item  on  the  credit  side.    According 

(a)  2  B.  ic  C,  66. 

(b)  01ayton*s  case,  1  Mer.,  685. 
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to  Eogfisb  cases  it  seeme  that  a  general  payment  is  first  deroted 
to  interest  and  then  tcy  principal^  as  far  as  it  will  go  ;  but  the 
seciioa  applies  it  withotbt  exception  to  the  earlier  debt,  omitting 
ill  mention  of  interest.  If  there  is  no  distinction  in  time 
between  the  debts,  the  sum  paid  will  be  distributed  proportionally. 
So,  where  a  buyer  was  indebted  to  a  broker  for  two  parcels 
belonging  to  two  different  persons,  and  he  made  a  general  payment, 
larger  than  the  amount  of  either  demand,  but  less  than  that  of 
tbe  two  together ;  upon  the  broker  becoming  insolvent,  it  was 
held  that  such  payment  ought  to  be  eqjuitably  apportioned  between 
the  two  principals,  leaving  them  to  recover  only  the  balance  from 
the  buyer  (a).] 

Contracts  which  need  not  be    performed. 
n    ^       ^  62.     If  the   parties  to   a  contract 

Contraots  ^  " 

cbanged,re8cmd-    agree  to  Substitute  a  new  contract  for 

ed    or    altered      ,  .     .  i  •        i  .    . 

need  not  be  per-     it,  or  ta  rescind  ov  altCT  it,  the  origin- 
al contract  need  not  be  performed. 

IllMtraiianK 

(a.)  A  owes  money  to  B  under  a  contract!.  It  i»  agreed  between' 
A,  U  and  C,  that  B  ahall  thenceforth  accept  C  a»  hia  debtor,  instead  of 

A.  The  old  debt  of  A  to  B  is  at  an  end,  and  a  new  debt  from  C  ta 
B  has  been  contracted. 

{b,)   A  owes  B  10,000  ropees.    A  enters  into  an  arrangement  with 

B,  and  gives  B  a  mortgage  of  his  ( A'»)  estate  for  5,000^  rupees  in  place 
of  the  debt  of  10,000  rupees.  This  is  a  new  coniract  and  extinguishes 
the  old. 

(c.)  A  owes  B 1 ,000  rupees  under  a  contract.  B  owe»  G 1 ,000  rupees. 
Borden  A  to  credit  0  with  1,000  rupees  in  his  books,  but  0  does  not 
ssseat  to  the  arrangement.  B  still  owes  0  1,000  rupees,  and  no  new 
coDtraet  has  been  entered  into. 

[Sections  39,  58,  and  54  show  how  the  conduct  of  one  party  to 
a  contract  may  enable  the  other  party  to  pot  an  end  to  it  if  he 
chooses.  We  now  come  to  consider  another  mode  in  which  con- 
tracts may  be  terminated.  This  section  indicates  three  ways  in  which 
a  contract  can  be  put  an  end  to-  by  agreement  between  the  parties. 


(a)  Favenc  v.  Bennett,  11  East.,  36  ;  S.Mooneappah  v,  Vencatarayadoo, 
6  Kad.  H.  C,  32  ;  Hirada  Karib&ssapah  v.  Gadlgi  Muddappa,  ib.,  197 
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The  first  is  by  the  substitution  of  a  new  contract,  the  process  which 
is  known  to  the  civil  law  as  "noraftb.*'  The  first  two  IHustrationa 
afibrd  instances  of  the  different  forms  which  the  process  may 
take.  There  may  be  either  a  change  in  the  parties  to  the  con- 
tract, or  in  the  nature  of  the  obligation.  In  either  case  the 
original  obligation  is  determined,  and  a  new  one  is  snbstitated 
for  it.  Thus,  in  Illustration  (a),  the  original  debtor  is  discharged 
and  a  new  one  accepted  in  his  place,  the  original  debtor,  the 
creditor,  and  the  new  debtor  being  all  parties  to  the  transaction. 
8uch  an  agreement  frequently  occurs  upon  a  change  in  a  firm, 
when  the  debts  of  the  old  firm  are  to  be  transferred  to  the  new 
one,  the  creditor  discharging  the  former  from  its  liability  in 
consideration  of  the  acceptance  of  liability  by  the  latter  (a). 

Again,  the  change  may  be  in  the  person  of  the  promisee,  as 
in  the  ordinary  case  of  an  assignment  of  a  debt.  The  English 
law  on  this  topic  owes  its  complication  to  the  Common  law  mie 
that  a  chose  in  action  cannot  be  assigned.  This  rule,  which 
prevents  the  assignee  gaining  any  right  of  action  by  virtue  of 
the  assignment,  has  not  been  followed  in  Equity.  The  circum- 
stances, therefore,  requisite  for  an  assignment  at  law  differ  from 
those  required  in  Equity.  At  law,  an  assignment,  in  order  to 
discharge  the  debtor's  liability  to  the  original  creditor  and  to 
create  a  liability  in  favor  of  the  substituted  creditor,  can  be 
effected  only  by  an  agreement  between  the  three  parties.  The 
case  is  pnt  thus  in  Tatlock  v.  Harris  (li) : — "  Suppose  A  owes 
B  £100,  and  B  owes  C  £100,  and  the  three  meet,  and  it 
is  agreed  between  them  that  A  shall  pay  G  the  £100 ;  B's 
debt  is  extinguished,  and  C  may  recover  that '  sum  against 
A."  In  Equity,  on  the  other  hand,  an  assignment  of  a  debt 
is  complete  as  between  the  assignor  and  the  assignee  without 
any  communication  with  the  debtor,  and  an  order  by  a  creditor, 
desiring  his  debtor  to  pay  a  third  person,  is  complete  as  between 
creditor  and  debtor,  although  there  has  been  no  consent  or  con- 
cnrrence  on  the  latter's  part  to  the  agreement ;  for  in  Equity 
mere  notice  is  held  to  be  binding  on  the  debtor  (c). 

(a)  Hart  v.   Alexander,  2  M.   &  W.,  484  ;  Rolfe,  Bailey  and  Bank  of 
Australia  v.  Flower,  Salting,  and  Co.,  L.  R.,  1  P.  C,  27, 
ih)  3  T.  R.,  174. 
(c)  McGowan  v.  Smith,  26  L.  J.,  Ch.,  8. 
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The  present  section  appears  to  be  a  reproduction  of  the 
Common  law,  to  the  exclusion  of  the  equitable  rule  on  the 
subject :  nor  is  there  elsewhere  in  the  Act  any  provision  as  to 
the  assignabQitj  of  the  rights  of  action  under  a  contract.  But 
it  hfts  long  been  an  established  law  in  this  country  that  a  chose 
m  action  is  assignable  (  a). 

Another  form  of  substitution  is  that  in  which  the  creditor 
accepts  a  security  of  a  different  nature  from  the  original  one : 
thus,  in  Illustration  (b),  a  mortgage  is  substituted  for  a  simple 
eontract-debt ;  so  also  bills,  notes  or  cheques  may  be  given  for 
debts  due  on  account ;  but  generally  they  are  given  merely  by  * 
way  of  security ;  and,  therefore,  if  they  are  dishonoured,  the 
creditor  may  still  have  recourse  to  the  original  debt,  it  not  having 
been  extinguished  by  the  fact  of  his  taking  such  security. 

Although  the  terms  of  a  contract  have  been  reduced  into 
writing,  it  may  be  shown  from  the  conduct  of  the  parties  that 
they  have  adopted  other  terms  in  substitution  for  those  stated  in 
writing,  provided  that  the  contract  is  not  one  which  must  be 
m  writing.  A  party  to  a  contract  who  endeavours  to  enforce  a 
Terbal  agreement  so  substituted  for  a  written  one  must  "  show,  not 
merely  what  he  understood  to  be  the  new  terms  on  which  the 
parties  were  proceeding,  but  also  that  the  other  party  had  the 
same  understanding — that  both  parties  were  proceeding  on  a 
new  agreement,  the  terms  of  which  they  both  understood  "  (6), 

The  parties  may  also  agree  "  to  rescind  or  alter  "  the  contract ; 
and  the  original  contract  need  not,  in  such  case,  be  performed. 
That  which  is  substituted  must  be  a  ''con tract;"  thus,  an 
agreement  which  was  for  any  reason  unenforceable,  could  not  be 
substituted  for  an  existing  contract. 

The  question,  however,  arises  whether  an  "agreement"  to 
sobstitute,  rescind  or  alter,  under  this  section,  falls  within  the 
scope  of  section  25,  so  as  to  require  to  be  supported  by  considera- 
tion. Where  one  contract  is  substituted  for  another,  there  may 
be  said  to  be  consideration,  the  acceptance  of  the  new  contract 
by  the  one  party  being  the  consideration  for  the  abandonment  of 
the  original  one  by  the  other.     But  where  the  parties  agree  to 


(a)  Kadarb&cha  S&hib  r.  R&ngaavdmi  N&yak,  1  Mad.  H.  C,  150. 

(b)  Damleyv.  London,  Chatham  and  Dover  By.  Co.,  L.  B.,  2  H.  L.,  at  p.  60. 
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alter  or  rescind  a  contract,  it  might  be  arg^oed  that  the  agree- 
ment in  this  case,  as  in  others,  should  be  supported  by  considera- 
tion. The  English  law  on  the  matter  is  clear,  though  somewhat 
technical.  It  makes  a  distinction  between  matters  occurring 
before  breach,  and  those  occurring  after  breach,  of  the  promise. 
Before  breach,  a  waiver,  however  made,  may  be  pleaded  in 
exoneration  and  discharge,  and  constitutes  a  good  defence.  After 
breach,  a  discharge  can  be  effected  only  in  two  ways,  t. «.,  by  a 
release  under  seal,  or  by  what  is  termed  '*  accord  and  satisfac- 
tion." In  order  to  effect  the  latter  mode  of  discharge,  it  must 
be  proved  that  the  promisee  accepted  something  in  satisfaction 
of  the  breach,  which,  in  contemplation  of  law,  is  capable  of  being 
advantageous  to  him  ;  it  may  be  something  performed,  or  it  may 
be  a  new  agreement  made  by  the  promisor,  such  new  agreement 
being  equally  valid  with  the  original.  But,  in  the  absence  of 
consideration  of  this  sort,  no  arrangement  between  the  parties  is 
binding.  If,  therefore,  a  creditor  accepts  Rs.  50  in  satisfaction 
of  a  debt  of  Rs.  100,  or  if  he  accepts  an  invalid  bond,  the  debtor 
is  not  discharged,  because  the  creditor  has  not  received  anything 
which  can  be  deemed  to  be  advantageous  to  him.  The  strict  effect 
of  this  rule  has  been  evaded  by  regarding  the  slightest  variety  in 
the  nature  of  the  satisfaction  accepted  in  lieu  of  the  debt  as  benefi- 
cial to  the  qreditor ;  thus,  for  example,  the  cases  show  that  the 
acceptance  of  a  bill  of  exchange  for  a  sum  less  than  the  amount 
of  the  debt  acts  as  a  discharge,  although  the  acceptance  of  a 
smaller  sum  in  cash  would  not  so  operate. 

Where  the  parties  have,  subsequently  to  the  execution  of  a 
contract,  agreed  to  vary  it,  specific  performance  can  be  decreed 
only  with  the  variation. — Specific  Relief  Act,  section  26,  cL  (e). 

The  92nd  section  of  the  Evidence  Act  must  be  read  in  connec- 
tion with  this  section,  as  also  the  49th  section  of  the  Registra- 
tion Act,  III  of  1877.  Where  a  contract  is  required  by  law 
to  be  in  writing  and  has  been  reduced  to  writing,  no  effect  can 
be  given  to  oral  evidence  of  an  alteration  of  its  terms,  so  as  to 
substitute  for  the  written  an  oral  contract  (a).  But  the  mere 
asking  by  one  party  of  the  other  for  forbearance,  and  forbearance 
granted  accordingly,   does  not   alter  the   contract     The  party 

(a)  Noble  v.  Ward,  L.  E.,  1  Ex.,  117  ;  2  i*.,  136. 
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granting  it  may  recall  it  at  any  moment  (a).  One  who  alleges 
sach  an  arrangement  as  to  the  mode  of  performance;  as  distin- 
guished from  actual  variation  of  the  contract,  must  show  that  he 
was  ready  and  willing  to  perform  the  contract,  otherwise  he  has 
to  rely  on  a  new  agreement  Hence,  where  to  an  action  for 
refosal  to  accept  goods  sold,  defendant  pleaded  that  plainti£f  was 
not  ready  and  willing  to  delirer  according  to  the  contract,  and  it 
was  not  shown  that  delivery  was  withheld  in  consequence  of 
a  request  made  hy  the  defendant  before  the  expiry  of  the  agreed 
time,  it  was  held  that  the  action  was  not  maintainable  on  the 
contract.  Not  being  able  to  rely  on  his  readiness  and  willingness 
to  deliver  according  to  the  original  contract,  because  he  was  not 
60  ready  and  willing,  he  was  logically  driven  to  rely  upon  a  sub- 
sequent request  of  the  defendant,  either  as  a  proposed  alteration 
of  a  term  of  the  original  contract,  or  as  a  request  on  which  to 
hang  a  new  contract  to  accept.  The  statute  of  frauds  prevented 
kirn  from  enforcing  such  agreement  without  writing  {b). 

Neither  in  this  Act,  nor  in  the  Evidence  Act,  is   any  mention 

of  alterations  of  written   agreements  by  one  party  without  the 

consent  of  the  other.     Such  alterations   are  usually   placed  in 

English  text-books  among  the  modes  in  which  an  agreement  may 

j        be  discharged,  the  rule  being  that  any  alteration  of  the  document 

[       eontainmg  an  agreement  invalidates  such  agreement  in  the  hands 

of  the  party  who   produces   it  and  sues  upon  it,  unless  he  can 

aecount  for  the  alteration  by  showing  that  it  was  done  by  mistake 

I       or  accident,  or  establish  that  it  is  inmiaterial  (c). 

The  alteration  of  the  date  of  a  bill  of  exchange  is  held  mate«- 
rial ;  so,  also,  the  addition  to  a  promissory  note  of  the  words 
"  interest  to  be  paid  at  £6  per  cent,  per  annum  '*  (d), 
,  An  altered  instrument  is  not,  however,  necessarily  avoided  for 

!  all  purposes.  An  alteration  in  a  deed  of  conveyance  does  not 
affect  the  right  of  property  conveyed,  although  it  prevents  the 
covenantor  who  is  responsible  for  it  from  suing  on  the  cove- 


(fl)  Ogle  V,  Vane,  L.  R.,  2  Q.  B.,  275  ;  Hickman  v.  fiaynee,  L.  B.,  10 
C.  P.,  598. 

(&)  Plevins  v.  Downing,  1  C.  P.  D.,  at  p.  226. 

(e)  Master  v.  Miller,  1  Smith's  L.  C,  796 ;  Chandrakant  Mookerjee  v, 
Kartikcharan  Ohaile,  6  B.  L.  R,  103. 

id)  Warrington  v.  Early,  2  E.  &  B,,  763. 
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nant  (a).  The  right  of  the  person  responsible  for  the  alteratioa 
is  alone  affected  by  it,  and  therefore,  if  it  is  necessary  to  determine 
the  rights  of  others,  the  instrument  may  be  looked  at,  at  least  as 
eridence  of  the  terms  of  the  contract,  if  not  as  intrinsicsllj 
binding  between  the  parties.  Thus,  where  in  an  action  for  work 
done  by  the  plainti£f  as  a  builder,  it  appeared  that  the  work 
had  been  done  on  the  terms  of  a  document  one  condition  of 
which  was  that  the  plaintiff  should  only  recoyer  for  work  for 
which  the  architect  had  given  a  certificate,  and  that  the  plaintiff 
had  been  paid  for  all  work  for  which  such  certificate  had  been 
given,  it  was  held  that  the  plaintiff  could  not  recover  on  a 
quantum  meruit,  although  the  document  had,  while  the  defend- 
ant was  responsible  for  its  custody,  been  altered  in  a  material 
part,  so  that  the  defendant  could  not  himself  have  sued  npon 
it  (b ).  The  reason  of  the  Common  law  rule  is  two-fold,  namely, 
to  guard  against  fraud,  and  to  secure  the  identity  of  the  instm- 
ment  and  prevent  the  substitution  of  another.] 

63.  Every  promisee  may  dispense  with  or  remit, 
PromiBee  may  wholly  or  lu  part,  the  performance  of 
r^r^pSom-  the  promise  made  to  him,  or  may 
ance  of  promise,  extend  the  time  for  such  performance, 
or  may  accept  instead  of  it  any  satisfaction  which 
he  thinks  fit. 

Ulustraiions, 

(a.)  A  promises  to  paint  a  picture  fur  B.  B  afterwards  forbids  him 
to  do  so.    A  is  no  longer  bound  to  perform  the  promise. 

(b.)  A  owes  B  5,000  rupees.  A  pays  to  B,  and  B  accepts,  in  satis- 
faction of  the  whole  debt,  2,000  rupees  paid  at  the  time  and  place  at 
which  the  5,000  rupees  were  payable.     The  whole  debt  is  discharged. 

(c.)  A  owes  B  5,000  rupees.  C  pays  to  B  1,000  rupees,  and  B 
accepts  them,  in  satisfaction  of  his  claim  on  A.  This  payment  is  t 
discharge  of  the  whole  claim. 

(d,)  A  owes  B,  under  a  contract,  a  sum  of  money,  the  amoant  of 
which  has  not  been  ascertained.  A,  without  ascertaining  the  amount, 
gives  to  B,  and  B,  in  satisfaction  thereof,  accepts  the  sum  of  2,000 
rupees.  This  is  a  discharge  of  the  whole  debt,  whatever  may  be  its 
amoant. 

(a)  Master  v.  Miller,  1  Smith's  L.  C,  796. 
lb)  Pattinson  v,  Luckleyi  L,  K,  10  £U.|  330. 
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(«.)  A  owes  B  2,000  rupees,  and  is  also  indebted  to  other  creditors. 
A  makes  an  arrangement  with  his  creditors,  including  B^  to  pay  them 
a  compensation  of  eight  annas  in  the  rupee  upon  their  respective 
demands.    Payment  to  B  of  1,000  rupees  is  a  discharge  of  B*s  demand. 

[This  section,  so  far  as  it  applies  to  matters  occarring  before 
iH'eachy  is  a  reproduction  of  the  rule  of  English  law,  that,  before 
breach,  a  mere  waiver  may  be  pleaded  in  exoneration  and  discharge 
of  a  promise.  The  section  is,  however,  obviously  intended  to  cover 
the  case  where  the  matter  of  defence  occurs  after  breach,,  and  in 
this  point  it  involves  a  departure  from  the  English  rule  that  after 
breach  the  right  of  action  can  be  discharged  only  by  a  release 
under  seal,  or  by  accord  and  satisfaction,  that  is^  an  agreement  to 
receive  something  instead  of  performance  and  the  actual  receipt 
of  the  thing  so  agreed. 

According  to  English  law,  a  release  under  seal  discharges 
the  cause  of  action,  and  moreover  operates  as  an  estoppel  on  the 
party  executing  it,  so  that  he  cannot  avoid  it  even  by  showing 
that  he  has  been  under  a  mistake  (a).  It  is  not  to  be  supposed 
that  the  Courts  here  would  enforce  the  English  rule  of  estoppel 
by  deed  (b). 

The  section  does  not  expressly  provide  that  a  promisee  who 
has  remitted  performance  of  a  promise  has  precluded  himself  by 
BO  doing  from  subsequently  enforcing  it  But  it  is  clear  from 
the  Ulustratious  that  this  is  the  intention. 

Ulostration  (c)  is  an  exemplification  of  the  rule  laid  down  in 
Section  41.  For  further  illustrations  of  this  section  see  note  to 
Section  39. 

The  imp<^tant  point  shown  by  the  Illustrations  given  under 
this  section  is,  that  a  remission  of  performance,  or  the  acceptance 
of  partial,  in  satisfaction  of  complete,  performance,  need  not,  in 
order  to  be  binding  against  the  person  who  so  remits  or  accepts, 
be  eapported  by  consideration.] 


(a)  Leake  on  Contraote,  p.  298  ;  and  see  Lee  v.  Lancashire  and  Yorkshire 
Railway  Ca,  L.  R.,  6  Gh.,  534,  as  to  the  distinction  between  a  release 
iikd  a  mere  receipt. 

W    Param  Singh  v.  Lalji  Mai,  I.  L.  R.,  1  AU.,  403. 
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64.     When  a  person  at  whose  option  a  contract 

is  voidable  rescinds  it,  the  other  party 

of  SSlor*^    thereto  need  not  perform  any  promise 

voidable     oon-    therein  contained  in  which  he  is  pro- 
tract. ^ 

misor.  The  party  rescinding  a  void- 
able contract  shall,  if  he  have  received  any  benefit 
thereunder  from  another  party  to  such  contract, 
restore  such  benefit,  so  far  as  may  be,  to  the  person 
from  whom  it  was  received. 

[This  section  defines  the  position  of  the  parties  to  a  contract 
which  has  been  avoided  by  one  of  them  nnder  any  of  the  preced- 
ing provisions,  Section  19,  B9,  53  or  54 ;  the  party  against 
whom  the  contract  is  avoided  is  thenceforth  discharged  from  all 
further  performance  :  the  party  avoiding  is  bound  to  restore,  ^  so 
far  as  may  be,"  any  benefit  which  he  has  received  under  the  con- 
tract. Thus,  where  there  had  been  a  partial  delivery  or  pay- 
ment to  the  party  avoiding  the  contract,  he  would  be  bound,  on 
avoidance,  to  return  the  goods  or  money  to  the  opposite  party ; 
the  words ,"  so  far  as  may  be  "  must,  it  is  presumed,  be  read  as 
equivalent  to  the  phrase  "  make  compensation  for  it,"  in  the  next 
succeeding  section.  Payments  of  money  or  deliveries  of  goods, 
made  to  the  party  against  whom  the  contract  is  avoided,  would, 
it  is  presumed,  be  recoverable  from  him  as  damages  arising  oat 
of  the  breach.  In  some  cases  they  would  be  recoverable  under 
the  express  provision  of  Section  72.  See  note  to  that  section. 
From  the  word  "  benefit "  it  must  be  inferred  that,  if  the  party 
avoiding  a  contract  could  be  shown  to  have  made  a  profit  on  it 
up  to  the  point  at  which  avoidance  took  place,  he  would  be 
bound  to  return  this  profit  to  the  other  party.  The  rule  of  Eng- 
lish law  is,  that  on  avoidance  of  a  contract  the  parties  are  to 
be  placed  in  the  same  position  as  if  it  had  never  been  made,  and 
when  this  is  no  longer  possible,  avoidance  cannot  take  place. 
The  same  principle  has  been  affirmed  in  this  country  (a).  From 
the  language  of  this   section    it  might  be  argued  that  a  pereon 

(a)    Muhammad  Mohidfn  v.  Ottayil  Ummache,  1  Mad.  H.  C,  390. 
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nutj  rescind,  althongh  it  is  too  late  to  effect  a  complete  restitu- 
tion.   See,  however,  Sections  19  and  108  and  notes. 

In  cases  where  sales  of  ancestral  property  by  a  Hinda  co-parcen- 
&  ure  set  aside  at  the  suit  of  another  co-parcener,  the  latter  can 
only  be  compelled  to  refund  the  money  if  it  can  be  affirmatively 
shown  that  it  went  into  the  family-fund  (a).] 

65.  When  an  agi'eement  is  discovered  to  be  void, 
Obligation  of  ^^  wLcn  a  contract  becomes  void,  any 
'^^^T^^^^  ^^  person  who  has  received  any  advan- 
tige  under  void  tagc  undcF  such  agreement  or  contract 
ecmtnctthot  be-  is  bound  to  rcstorc  it,  or  to  make  com- 
*^^  pensation  for  it,  to  the  person  from 

whom  he  received  it. 

Illusirations. 

(a.)  A  pays  B  1,000  rupees,  in  consideration  of  fi*8  promising  to 
miny  C,  A*8  daughter.  G  is  dead  at  the  time  of  the  promise.  The 
agreement  is  void,  but  B  must  repay  A  the  1,000  rupees. 

(&.)  A  contracts  with  B  to  deliver  to  him  250  maunds  of  rice 
before  the  1st  of  May.  A  delivers  130  maunds  only  before  that  day, 
and  none  after.  B  retains  the  130  maunds  after  the  first  of  May. 
He  is  bound  to  pay  A  for  them. 

(c.)  A,  a  singer,  contracts  with  B,  the  manager  of  a  theatre,  to 
ang  at  his  theatre  for  two  nights  in  every  week  during  the  next  two 
months,  and  B  engages  to  pay  her  a  hundred  rupees  for  each  night*s 
peiformance.  On  the  sixth  night,  A  wilfully  absents  herself  from 
the  theatre,  and  B,  in  consequence,  rescinds  the  contract.  B  must 
paj  A  for  the  five  nights  on  which  she  had  sung, 

{(L)  A  contracts  to  sing  for  B  at  a  concert  for  1,000  rupees,  which 
are  paid  in  advance.  A  is  too  ill  to  sing.  A  is  not  bound  to  make 
compensation  to  B  for  the  loss  of  the  profits  which  B  would  have  made 
if  A  had  been  able  to  sing,  but  must  refund  to  B  the  1,000  rupees  paid 
in  advance. 

[Illustrations  (b)  and  (c)  would  with  more  propriety  have  been 
appended  to  Section  64,  as  they  are  cases  of  contracts  becoming 
Toidable,  not  of  contracts  discovered  to  be,  or  becoming,  void. 

This  section  seems  applicable  to  those  cases  in  which  one 
psrty,  having  paid  money  under  a  contract,  is  by  reason  of  the 

(a)   Kathu  Lai  Ghowdhry  «.  Ohadi  Sahi,  4  B.  L.  B. ,  A.  C,  at  p.  18. 
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other  p^jij'fl  default  or  of  some  other  cause  disappointed  of 
his  anticipated  return.  According  to  English  law,  a  person  who 
has  paid  money  for  a  consideration  which  afterwards  entirely 
fails  is  entitled  to  recover  it  in  an  action  for  money  had  and 
received.  Thus,  if  one  pays  money  for  bills  and  they  turn  oat 
to  be  forged,  he  may  reooTer  it  (a). 

In  the  case  of  a  sale  of  land,  it  is  implied  in  the  contract 
that  the  purchaser  is  to  have  a  good  title,  and  whilst  the  matter 
remains  in  contract  he  may,  if  the  title  proves  defective,  with- 
draw from  the  bargain  and  recover  any  purchase-money  which 
he  has  paid  {b).  But  after  the  conveyance  is  executed,  iher^  is 
no  retreat  for  him:  if  he  is  evicted  by  a  superior  title  he 
cannot  recover  the  purchase-money.  The  principle  of  caveat 
emptor  is  applied.  Having  had  an  opportunity  of  investigating 
the  title  and  having  fallen  into  an  error,  he  has  to  bear  the 
consequence  himself;  provided  the  error  has  not  been  caused 
by  the  vendor ;  for,  if  the  defect  in  title  has  been  concealed  by 
him,  there  is  fraud,  and  then  the  purchaser  can  recover  the 
purchase-money.  If  the  failure  of  consideration  results  from  the 
default  of  the  plaintiff  himself,  he  is  not  entitled  to  recover,  for 
there  is  nothing  inequitable  in  the  defendant  retaining  what 
has  been  paid  him  under  the  contract.  Thus,  a  purchaser  who 
has  paid  a  sum  by  way  of  deposit,  and  afterwards  fails  to  com- 
plete, cannot  recover  the  sum  as  received  to  his  use  by  the 
defendant  (c)« 

In  the  absence  of  fraud,  and  in  the  absence  of  special  cove- 
nants for  title,  which  are  commonly  introduced  into  English 
contracts  for  sale  of  land,  the  purchaser  evicted  by  a  superior 
title  after  execution  of  the  conveyance  has  no  redress  against 
his  vendor  (rf).     Similarly,  with  regard  to  goods  :    unless  there 


(a)  Jonee  v.  Byde,  6  Taunt.,  487  ;  Eichholtz  «.  Bannister,  84  L.  J^ 
C.  P.,  106. 

(()    Bee  Speoifio  BeUef  Act,  see.  25  (b). 

Ic)  Ex  parte  Barrell,  L.  B.,  10  Gh.,  512  ;  Thomas  v.  Bzown,  1  Q.  B. 
D.,  714. 

id)  Sugden  V.  and  P.,  549,  552  ;  Clare  v.  Lamb,  L.  R,,  10  C.  P.,  S84  ; 
Dorab  Ally  Khan  r.  Khajah  Moheeooddeen,  I.  L.  R.,  1  GaL,  55;  Spenfio 
Relief  Act,  sec.  18  (d) ;  Taylor  r.  Bowers,  1  Q.  B.  D.,  291. 
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18  a  warranty  of  title,  express  or  implied,  the  dispossessed  pur- 
chaser cannot  recorer  the  purchase-money.  See  note  to  Section 
109. 

If  the  failure  be  only  partial,  or,  in  other  words,  if  the  plaintiff 
deriye  some  benefit  from  the  defendant's  performance,  he  cannot 
reeorer  the  price  paid,  unless  an  apportionment  of  it  be  practi- 
cable. Thus,  if  goods  are  sold  with  a  warranty  of  quality  and 
tiiej  torn  out  inferior,  the  purchaser  cannot  recorer  the  price, 
tiiough  he  may  sue  for  the  breach  of  warranty.  In  Whincup 
T.  Bugkei  (a),  the  plaintiff's  son  was  apprenticed  to  a  watch-maker 
for  the  term  of  six  years  with  a  premium  of  £25,  and  after 
a  year  the  watch-maker  died.  In  an  action  against  his  executrix 
for  the  recovery  of  the  premium,  it  was  held  that  nothing  was 
recorerable,  because  the  contract  had  been  partly  performed 
and  no  apportionment  of  the  sum  paid  was  practicable. 

Conversely,  where  the  plaintiff  has  stipulated  for  a  certain 
payment  on  the  performance  of  a  certain  service,  he  cannot 
reooTer  on  the  strength  of  a  part  performance,  if  the  service 
is  treated  in  the  contract  as  entire  and  there  is  no  means  of 
apportionment.  Thus,  in  the  leading  case  of  Cutter  v.  Powell  (b), 
the  defendant  promised  to  pay  the  deceased  Cutter  30 
guineas,  provided  he  proceeded,  continued,  and  did  his  duty  as 
second  mate  in  a  certain  ship  from  Jamaica  to  Liverpool.  On 
the  voyage  Cutter  died,  and  his  administrator  sued  for  work 
and  labor  done.  It  was  held  that^  there  being  an  express  con- 
tnM^  between  the  parties,  and  that  contract  not  having  been 
performed  by  the  deceased,  nothing  could  be  recovered  in  the 
action.  It  appeared  that  the  sum  stipulated  for  was  larger  than 
the  ordinary  rate ;  and  taking  that  fact  with  the  particular 
oonlroct  in  question,  the  Court  considered  that  the  deceased 
intended  to  take  his  chance  of  getting  the  larger  sum  if  the 
whole  duty  were  performed,  and  nothing  otherwise. 

But  where  a  man,  instead  of  having  bargained  for  a  lump 
som,  is  to  be  paid  at  a  certain  rate  during  the  period  of  his 
service,  his  death  does  not  discharge  the  other  party  from  the 
obligation  to  pay  the  instalments  which  have  already  fallen 
due  (c). 

(a)    L.  R.,  6  C.  P.,  78.  (J)    2  Smith's  L.  C,  1. 

(<?)    Stnbbs  V,  HoUywell  RaQway  Co.,  L.  R.,  2  Ex.,  311. 
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Upon  the  same  principle,  where  a  charterer  promises  to  pay 
freight  for  goods  to  be  deliyered  at  a  certain  place,  and  the 
ship  is  wrecked  before  its  arrival,  he  cannot  be  charged  for 
80  much  of  the  voyage  as  has  been  performed.  However,  if 
he  voluntarily  accepts  his  goods  at  a  port  of  distress,  and  dis- 
penses with  the  farther  carriage,  a  contract  to  pay  freight 
pro  rata  itineris  is  implied  (a).     See  Section  70. 

No  provision  appears  to  be  made  for  the  recoV'ery  of  money  paid 
ander  an  agreement  which  is,  to  the  knowledge  of  the  parties, 
void  from  its  inception.  Instances  of  payments  so  recoverable 
have  been  given  in  the  note  to  Section  64  ;  and  generally  the 
proposition  seems  to  hold  good,  "  that  if  money  is  paid  on  goods 
delivered  for  an  illegal  purpose,  the  person  who  had  so  paid  the 
money  or  delivered  the  goods  may  recover  them  back  before 
the  illegal  purpose  is  carried  out ;  but  if  he  waits  till  the  illegal 
purpose  is  carried  out,  or  if  he  seeks  to  enforce  the  illegal  trans- 
action, in  neither  case  can  he  maintain  an  action."] 

66.  The  rescission  of  a  voidable  contract  may  be 
^  ^     ,  communicated  or  revoked  in  the  same 

Mode  of  com-  i       ,  . 

mnnicatingorre-    manner,  and  subject  to  the  same  rules, 

yoking  redoission  i        ^       ^i  •      ,• 

of  voidable  oon-    as    apply  to  the  commumcatiou  or 
^"^^^^  revocation  of  a  proposal. 

[See  Sections  4,  5,  and  6.] 

67.  If  any  promisee  neglects  or  refuses  to  afford 
Effect  of  neff-     *^®  promisor  reasonable  facilities  for 

lect  of  promisee    the  performance  of  his   promise,  the 

to  afford  pronua-  *^ .  .  i  i  i  i     ^ 

or  reasonable    promisor  IS  oxcuscd  by  such  ncglcct 
f^^^f^'  ^^     or  refusal  as  to  any  non-performance 
caused  thereby. 

Illustration. 
A  contracts  with  B  to  repair  B*8  house. 

B  neglects  or  refuses  to  point  out  to  A  the  places  in  which  his 
house  requires  repair. 

(a)  Cook  V,  Jennings,  7  T.  B.,  381 ;  Vlierboom  v.  Chapman,  13  M.  & 
W.,230. 
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A  is  excused  for  the  non-performance  of  the  contract,  if  it  is  caused 
bj  rach  neglect  or  refusal. 

[This  section  proyides  for  another  case  in  whicli  some  default 
on  the  one  side  excuses  a  non-performance  on  the  other  side.  Al- 
though, as  in  the  cases  coming  under  Sections  53  and  54,  the  pro- 
misee msLj  haye  giyen  no  promise  on  his  part  to  perform  either 
aimultaneously  with,  or  preyiously  to,  the  performance  of  the  other 
party,  yet  his  concurrence  in  the  latter's  performance  is  generally 
requisite  (see  note  to  Section  38).  Giying  some  information  of 
ft  hct  on  which  the  performance  depends,  and  which  is  within 
the  knowledge  of  the  promisee,  is  shown  hy  the  Illustration  to  be 
the  sort  of  facility  which  he  may  be  reasonably  expected  to 
afford.  In  a  recent  case  it  was  held,  that  a  lessor  could  not  be 
saednpon  his  coyenant  to  repair,  unless  he  previously  had  notice  of 
want  of  repair  (a).  The  rule  which  governs  the  giving  of  notice 
is  stated  in  the  note  to  Section  31.  Eefusal  by  a  purchaser  to 
accept  goods  excuses  the  vendor  from  tendering  them  (  see  Section 
39  and  note).  So,  also,  to  an  action  brought  upon  an  apprentice- 
ship-deed against  a  master  for  not  teaching  his  apprentice,  it  was 
held  to  be  a  good  plea  that  the  apprentice  refused  to  be  taught  (&)• 
See  note  to  Section  39.] 


CHAPTER    V. 

Of  certain  Relations  besembling  those  created 
by  contbact. 

68.  If  a  person,  incapable  of  entering  into  a  eon- 
f  Claim  for  ne-  tract,  or  any  one  whom  he  is  legally 
I  puS^p^  ^ound  to  support,  is  supplied  by 
^^bieof^con^  another  person  with  necessaries  suited 
MBaooottiit.  to  his  condition  in  life,  the  person  who 

has  furnished  such  supplies  is  entitled  to   be  reim* 
bursed  from  the  property  of  such  incapable  person. 

(a)    Makin  v.  Watkinson,  L.  B.,  6  Ex.,  25. 
lb)    Baymond  v.  Minton,  L.  B.,  1  Ex.,  245. 
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IlXuitraiiowi, 

(a.)  A  supplies  B,  a  iuaatic,  with  necessaries  suitable  to  his  condi- 
tion in  life.    A  is  entitled  to  be  reimbursed  from  B*8  property. 

(&.)  A  supplies  the  wife  and  children  of  B,  a  luuutic,  with  neces- 
saries suitable  to  their  condition  in  life.  A  is  entitled  to  be  reimbursed 
from  B*8  property. 

[This  section  deals  with  two  classes  of  cases : — 

1.  Where  a  person  who  is  incompetent  to  contract  is  sap- 
plied  by  another  with  suitable  necessaries  ; 

2.  Where  one  whom  such  incompetent  person  is  bound  to 
support  is  so  supplied. 

In  both  oases  it  is  provided  that  the  supplier  of  the  necessaries 
is  to  be  reimbursed  from  the  property  of  the  incompetent  person  : 
but  it  is  to  be  observed  that  the  section  does  not  purport  to  make 
such  person  liable  personally.  A  similar  distinction  between 
personal  liability,  and  liability  in  respect  of  property,  is  made  in 
Section  247  with  respect  to  partners  who  are  minors. 

The  goods  supplied  must  be  necessaries  suited  to  the  person's 
condition  in  life  :  and  so  long  as  this  rule  is  complied  wfth,  it  is 
immaterial  that  he  had,  at  the  time  of  a  purchase  on  credit,  ready 
money  sufficient  to  supply  him  with  necessaries.  The  question 
what  are  necessaries,  is  a  question  of  fact,  and  numerous  decisions 
are  to  be  found  upon  it  in  the  books  ;  but  the  main  principle  on 
which  the  decisions  rest  is  that  affirmed  in  the  section.  It  is  well 
expressed  and  illustrated  in  Chappie  v.  Cooper  (a)  and  Ryder  t. 
Womhwell  (b). 

*^  Things  necessary  are  those  without  which  an  individual  can- 
not reasonably  exist.  In  the  first  place,  food,  raiment,  lodging, 
and  the  like.  About  these  there  is  no  doubt.  Again,  as  the 
proper  cultivation  of  the  mind  is  as  expedient  as  the  support  of 
the  body,  instruction  in  art  or  trade,  or  intellectual,  moral,  and 
religious  information  may  be  a  necessary  also.  Again,  as  man 
lives  in  society,  the  assistance  and  attendance  of  others  may  be  t 
necessary  to  his  well-being.  Hence,  attendance  may  be  the  sub- 
ject of  an  infant's  contract.  Then,  the  classes  being  established, 
the  subject-matter  and  extent  of  the  contract  may  vary  according 
to  the  state  and  condition  of  the  infant  himself.     His  clothes  may 

(a)    13  M.  &  W.,  266.  (fr)    L.  B.,  3  Ex.,  90. 
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be  fine  or  eoarse  according  to  his  rank ;  his  education  may  rary 
Mcording  to  the  station  he  is  to  fill  ;  and  the  medicines  will 
depend  on  the  ills  with  which  he  is  afflicted,  and  the  extent  of  his 
probable  means  when  of  age.  So,  again,  the  nature  and  extent 
of  the  attendance  will  depend  on  his  position  in  society  ;  and  a 
lenrant  in  li7ery  may  be  allowed  to  a  rich  infant,  because  such 
attendance  is  commonly  appropriated  to  persons  in  his  rank  of 
life.  Bnt  in  all  these  cases,  it  must  first  be  made  ont  that  the 
eltss  itself  is  one  in  which  the  things  furnished  are  essential  to 
the  existence  and  reasonable  advantage  and  comfort  of  tlie  infant 
eontractor.  Thus,  articles  of  mere  luxury  are  always  excluded, 
thoQgh  Inxurious  articles  of  utility  are  in  some  cases  allowed. 
So,  contracts  for  charitable  assistance  to  others,  though  highly 
to  be  praised,  cannot  be  allowed  to  be  binding,  because  they 
do  not  relate  to  his  own  personal  advantage.  In  all  cases  there 
must  be  personal  adrantage  from  the  contract  derived  to  the 
infuit  himself  "(a). 

While  the  section  clearly  makes  the  infant's  or  lunatic's  pro- 
perty liable  under  certain  circumstances,  it  is  silent  as  to  the 
personal  liability  of  the  infant  or  lunatic  himself.  That  he  is  so 
liable  in  English  law  is  clear,  but  he  would,  apparently,  not  be 
80  under  the  present  Act      See  Section  11. 

The  section  with  the  second  illustration  assumes  that  a  parent 
is  civilly  liable  to  support  his  children, — an  assumption  which  at 
least  is  not  warranted  by  the  English  authorities.  The  obliga- 
tion of  a  parent  to  support  his  children  according  to  his  ability, 
except  so  far  as  it  may  be  enforced  by  criminal  proceedings 
onder  Statute,  is  merely  a  moral  obligation,  and  therefore  he  comes 
nnder  no  legal  obligation  to  supply  them  with  necessaries.  ''A 
father  who  gives  no  authority,  and  enters  into  no  contract,  is  no 
more  liable  for  goods  supplied  to  his  son,  than  a  brother  or  an 
uncle,  or  a  mere  stranger,  would  be"  (b).  In  the  same  way,  on  the 
ground  of  agency  only  is  a  husband  liable  for  things  supplied  to 
his  wife.  Whilst  they  are  living  together,  there  is  a  presumption 
of  the  husband's  assent  to  contracts  made  by  the  wife  for 
necessaries  suitable  to  his  degree  and  estate.   Where  husband  and 


(a)   Chappie  o.  Cooper,  13  H.  &  W.,  252. 

lb)   Mortimore  v.  Wright,  6  M.  &  W.,  482,  cited  in  1  Smith's  L.  C,  J50. 

26 


PAYMENTS  MADE  FOR  ANOTHBR.  [CH.  V. 

wife  lire  separate,  the  former's  liability  depends  on  the  circnm- 
stances  attending  the  separation.  If  these  are  snoh  that  he 
conld  be  judicially  compelled  to  give  her  alimony,  then  he  is 
also  liable  to  those  who  hare  supplied  her  with  necessaries  ;  bat 
if  the  separation  is  caused  by  her  misconduct,  or  sufficient 
allowance  has  actually  been  paid  to  her  by  the  husband,  then  he 
is  not  responsible  to  those  who  have  given  her  credit  (a).  In- 
Madras,  a  Hindu  wife  who  has  left  her  husband  on  aocount  of 
his  marriage  to  a  second  wife  has  been  held  not  entitled  to 
maintenance,  and  to  have  no  implied  authority  to  borrow  money 
for  her  support  (h).  She  is  liable  for  her  own  debts,  but  to  the 
extent  of  her  atridhan  only  (o).] 

69.     A    person   who  is  interested 

Reimbnrsement      *     ^^  .     n  i  •  i_ 

of  person  paying    m  the  payment  01  money  which  anot 
a^er,  inV^     ther  is  bound  by  law  to  pay,  and  who 
h^^hfter^^"!    therefore   pays  it,   is  entitled  to   be 
reiinbursed  by  the  other. 

JllustrcUiou. 

B  holds  land  in  Bengal,  on  a  lease  granted  by  A,  the  zamfnd&r.  Tbe 
revenue  payable  by  A  to  the  Government  being  in  arrear,  his  land  is 
advertised  for  sale  by  the  Government.  Under  tbe  revenue«law,  the 
consequence  of  such  ^le  will  be  the  annulment  of  B*8  lease.  B,  to 
prevent  tbe  sale  and  the  consequent  annulment  of  his  own  lease,  ptys 
to  the  Government  the  suo^  due  from  A.  A  is  bound  to  make  good  to 
B  the  amount  so  paid. 

[This  section  lays  down  a  rule,  which,  though  differing  in 
its  terms,  seems  substantially  to  correspond  to  the  rule  of  Eng- 
lish law,  according  to  which  the  action  ''  for  money  paid  to  the 
use "  of  the  defendant  lies  where  the  plaintiff  has  been  compel- 
led by  law  to  pay,  or,  being  compellable  by  law,  has  paid  money, 
which  the  defendant  was  ultimately  liable  to  pay.  The  English 
cases  for  the  most  part  fall  under  this  rule.    Thus  {d),  where  an 

(a)  Manby  v.  Scott,  2  Smith's  L.  C,  429. 

(ft)  Vlrasv&mi  v,  Appasvimi,  1  Mad.  H.  0.,  376. 

lo)  Nathubhii  Bh41l4l  v.  Javher  R4iji,  I.  L.  B.,  1  Bomb.,  121. 

(rf)  Foster  v.  Ley,  2  Bing.,  N.  0.,  269;  ^rittaln  v.  Lloyd,  U  M.  &  W., 
762. 
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executor  was  compelled  to  pay  legacj-datj,  or  where  an  auc- 
tioneer was  compelled  to  pay  anction-duty,  they  were  held  to  be 
respectirely  entitled  to  recover  the  amount  from  the  persons 
upon  whose  behalf  the  money  was  paid.  But  where  plaintiff^ 
icting  under  a  bill  of  sale,  seized  the  defendant's  goods  on  his 
premises,  and  left  them  there  till,  to  his  knowledge,  rent  became 
doe  from  the  defendant  to  his  landlord,  and  the  latter  hating 
distrained  them,  plaintiff  paid  the  amount,  it  was  held  that  the' 
payment  was  not  a  compulsory  payment  made  for  the  benefit  and 
at  the  request  of  the  defendant,  and  that  therefore  the  money 
was  not  recorerable.  It  was  considered  that  the  goods  re- 
mained on  the  defeudant's  premises,  not  for  his  benefit,  but  for  the 
plamtifTs  conrenience,  and  that. he  might  hare  removed  them  (a). 
Iq  a  more  recent  case  (6),  the  plaintiffs,  being  mortgagees  of  a  ship, 
who  had  taken  possession  of  her,  paid  ofiT  the  wages  due  to  the 
crew  from  the  defendants,  for  the  purpose  of  liberating  her  from 
the  proceedings  taken  against  her  in  the  Oourt  of  Admiralty.  It 
was  held  that  this  was  a  case  in  which  a  person  in  possession  of 
property  in  respect  of  which  there  was  a  claim,  which  ought  to 
have  been  discharged  by  another,  being  compelled  to  pay,  was 
entitled  to  reimbursement.  If  the  compulsion  to  pay  arises  from 
a  person's  own  wrongful  act  he  cannot,  according  to  English 
aothorities,  recorer  it.  Thus,  where  an  officer  in  charge  of  a 
prisoner  arrested  for  debt,  suffered  the  prisoner  to  escape, 
and  was,  therefore,  obliged  to  pay  the  creditor  himself,  it 
was  held  that  he  could  not  recoyer  the  money  from  the  debtor  (c). 
If,  sobsequently  to  the  payment,  a  promise  is  made  by  the  other 
party  to  compensate  the  payer,  the  circumstances  of  the  payment 
will  not  be  material,  for  the  latter  can  recoyer  under  Section 
25  (2).  For  contribution  between  joint  promisors  and  co-sureties, 
see  Sections  43  and  146. 

In  order  to  entitle  the  person  making  the  payment  to  be  reim- 
bursed under  this  section,  it  is  necessary  that  he  should  be 
'interested  in  the  payment:'  the  Illustration  indicates  the  sort 


(a)   England  v.  Marsden,  L.  B.,  1  C.  P.,  529,  distinguished  from  ExaU 
•.Partridge,  cited  in  1  Smithes  L.  C.  164. 
(h)   Johnson  v,  Boyal  Mail  Co.,  L.  B.,  3  C.  P.,  38. 
(c)  Pitoher  v.  Bailey,  8  East,  171. 
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of  interest  to  which  the  section  refers :  payment  bj  a  persoa 
having  any  interest  in  property  with  a  view  to  prevent  the  en- 
forcement of  legal  process  against  the  property  ;  payment  by  a 
tenant  in  order  to  prevent  the  exercise  of  a  mortgagee's  right  of 
sale  against  the  landlord  y  payment  of  legal  dues  in  order  to 
free  property  from  legal  detainer  in  respect  of  such  dues, — ^wonld 
all  be  payments  within  the  scope  of  the  section.  A  case  corre- 
sponding to  the  Illustration  is  shown  in  Act  II  of  1864  (M), 
Section  35. 

The  existence  of  an  interest  in  the  payment  is,  however,  of 
less  importance,  because,  even  if  an  interest  were  not  shown  to 
exist,  payments  on  account  of  another  would  generally  be  provid- 
ed for  by  Section  70.     See  also  Section  25,  note  (3).] 

70.  Where  a  person  lawfully  does  anything  for 
obUgati<m  of  another  person,  or  delivers  anything 
D  o?Ton?  to  him,  not  intending  to  do  so  gratui- 
gratuitoufl  act.  tously,  and  such  other  person  enjoys 
the  benefit  thereof,  the  latter  is  bound  to  make 
compensation  to  the  former  in  respect  of,  or  to  re- 
store, the  thing  so  done  or  delivered. 

lUustrcUions. 

(a.)  A,  a  tradesman,  leaves  goods  at  B*8  house  by  mistake.  B  tretta 
the  goods  as  his  own.     He  is  bound  to  pay  A  for  them. 

{b.)  A  saves  B*8  property  from  fire.  A  is  not  entitled  to  compeo- 
sation  from  B,  if  the  circumsttinces  show  that  he  intended  to  set 
gratuitously. 

[The  English  law  on  this  subject,  being  based  on  the  fiction  of 
a  previous  request  by  the  person  benefited,  requires  that  there 
should  be  a  recognition  and  acceptance  of  the  act  by  him,  and 
that,  accordingly,  he  should  have  the  option  of  declining  it.  In 
BoultOH  y.  Jones  (a),  this  doctrine  was  carried  to  a  great  lengths 
There,  the  defendant  had  ordered  goods  of  one  tradesman,  and 
the  plaintiff,  another  tradesman,  sent  the  goods,  and  the  defend- 
ant consumed   them   without  notice  of  their  being  sent  by  tiie 

(a)  27L.J.,E3^117. 
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plaintiff.  It  was  held  that  the  defendant  was  not  liable  for  the 
price,  because  he  had  never  contracted  with  the  plaintiff,  and  had 
bad  no  option  of  returning  the  goods  upon  discovering  that  the 
plaintiff  had  supplied  them.  So,  where  the  plaintiff  contracted 
to  command  a  ship,  but  abandoned  the  command  during  the  voy- 
age, and  rendered  services  in  assisting  to  navigate  the  ship,  it 
was  held  that  he  could  not  claim  compensation  in  respect  of  such 
serrices,  because,  as  the  defendant  had  known  nothing  about 
them  till  the  end  of  the  voyage,  and  had  never  had  the  opportu- 
nity of  accepting  or  declining  them,  a  promise  to  pay  for  them 
eoold  not  be  implied  (a). 

Bat  where  a  person  has  free  option  to  accept  or  refuse  the  ten- 
dered service,  a  promise  to  pay  for  it  is  implied.  Thus,  where, 
cargo  having  been  landed  at  a  port  of  distress,  the  owner  ac* 
eepted  it  there  and  dispensed  with  its  further  carriage  to  its  port 
of  destination,  it  was  held  that  he  was  bound  to  pay  a  propor- 
tionate part  of  the  freight ;  whereas  if  no  alternative  had  been 
given  him  but  to  accept  the  goods,  the  ship-owner  could  have 
reeovered  nothing  against  him  in  respect  of  freight  (&). 

This  section  seems  to  adopt  a  broader  principle  and  one  more 
in  accordance  with  the  doctrine  of  Roman  law.  According  to 
that  system,  the  '^  negotiorum  gestor  "  was  a  person  who,  without 
any  commission,  undertook  the  business  of  a  stranger  with  the 
mtention  of  holding  him  responsible,  and  not  from  motives  of 
m^e  generosity.  Provided  the  business  was  such  that  the 
s^anger,  had  he  known  the  circumstances,  would  himself  have 
done  it  or  approved  of  its  being  done,  the  negotiorum  gestor 
acquired  a  right  of  demand  against  him  for  all  outlay  necessarily 
incorred,  and  it  mattered  not  that  the  undertaking  proved  in  the 
end  unsuccessful.  At  the  same  time  it  was  incumbent  upon 
the  negotiorum  gestor  to  exercise  ordinary  care  in  performing 
his  self-imposed  task.  The  English  Courts  have  gone  some 
way  towards  the  adoption  of  this  doctrine  in  those  oases  where 
a  bailment  of  goods  has  been  continued  under  circumstances 
different  from  those  which  were  originally  contemplated  by  the 
parties.    Thus,   in  a  recent   case,   where   the   defendant  failed 

(a)  Taylor  v.  Laird,  25  L.  J.,  Ex.,  329. 

{b)  Ylierboom  v.  Chapman,  13  M.  &  W.,  230. 
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to  take  inmiediately  a  horse  which  had  arrived  by  the  plamt^s' 
railway,  and  the  plaintiffs  incurred  the  expense  of  keeping  the 
horse  at  a  livery  stable,  it  was  held  that  they  were  entitled  to 
recover  snch  expense,  because  they  were  niorally,  if  not  legally, 
bound  to  take  reasonable  care  of  the  horse  (a).  Under  similar 
circumstances,  carriers  have  been  held  bound  to  tako  reasonaUe 
care  of  goods  which  have  remained  in  their  hands  after  the 
original  purpose  of  the  bailment  has  been  accomplished  (b). 

It  is  to  be  observed  that  the  section  lays  down  three  oiroom- 
stances  as  necessary  to  found  the  right  of  demand,  vis.,  that  the 
act  should  be  lawfully  done,  that  it  should  not  be  the  doerV 
intention  to  do  it  gratuitously,  and  that  the  other  party  should 
enjoy  the  benefit  of  it.  There  is  not^  therefor^  a  strict 
correspondence  between  the  right  conferred  in  the  section  and 
the  right  of  the  '*  negotiorum  gestarJ'  Under  the  section,  the 
plaintiff  need  not  show  that  the  act  in  respect  of  which  he 
claims  is  one  which  the  defendant  would  himself  hare  done,  had  he 
been  able.  On  the  other  hand,  he  has  no  right  of  demand,  unless 
the  defendant  has  derived  some  benefit  from  the  act ;  so  that  a 
person  who  doctors  another  man's  sick  cattle,  or  employs  coolies  to 
rescue  another's  property  from  some  imminent  destruction,  would 
not  be  entitled  to  recover  for  his  trouble  or  his  disburse- 
ments, if,  notwithstanding  his  efforts,  the  cattle  or  the  pro- 
perty perished. 

And  so,  when  there  has  been  a  special  contract  for  the  payment 
of  a  given  sum  on  the  performance  of  a  certain  work  and  the 
work  is  not  completed,  no  right  to  be  remunerated  for  the  work 
actually  done  arises  in  favour  of  the  one  party,  unless  the  other  parly 
has  accepted  some  benefit  from  the  partial  performance,  or  unless 
some  fresh  contract  has  been  made.  A  person  who  is  employed  to  sell 
on  the  terms  of  receiving  remuneration  on  the  sale  is  not  entitled 
to  be  remunerated  for  work  done  in  the  mere  attempt  to  sell. 
If,  however,  the  authority  to  sell  be  wrongfully  revoked,  he  nwiy 
have  an  action  against  his  employer  (c). 


(a)  O.  N.  Railway  Co.  v,  Swaffield,  L.  B.,  9  Ex.,  132. 
(6)  Heugh  V,  L   &  N.  W.  BaUway  Co.,  L.  B.,  5  Ex.,  51 ;  Notara  «.  Hen- 
derson,  L.  B.,  7  Q.  B.,  226;  Gaudet  v.  Brown,  L.  B.,  6  P.  C,  134. 
ic)  Cutter  r.  Pdwell,  2  Smith's  L.  0.,  24. 
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In  Melkado  r.  Porto  Alegre,  ^c,  Railway  Company  (a),  it 
was  held  that  the  plaintiffs,  promoters  of  a  Company,  could 
Bot  recover  from  a  Joint-Stock  Company  preliminary  expenses 
incurred  by  the  plaintiffs  in  promoting  the  Company,  on  the 
ground  that  there  was  no  contract  between  the  plaintiffs  and 
ihe  Company.  Such  a  suit  might,  it  would  seem,  be  maintained 
under  the  present  section.] 

7J.    A   person    who   finds  goods   belonging  to 
..^.^    another,    and    takes   them  into   his 

Bttponmbility 

of  finder  ot    custodj,  is  subject  to  the  same  respon- 
^^^^^^  sibility  as  a  bailee. 

[As  to  the  general  duty  of  bailees,  see  post^  Chapter  IX, 
6€Gtionsl51,  15^. 

As  to  the  rights  and  duties  of  the  finder  of  hidden 
Treasure,  see  Act  VI  of  1878.] 

loAbiuty     of  72.     A  person  to  whom  money  has 

^^^7r  ^^^^  P^^^»  ^^  anything  deUvered,  by 

^iktelTOT  ^^stake  (1)    or    under    coercion(2), 

udereoercion.  must  repay  or  return  it. 

lllusiraiions, 

(a.)  A  and  B  jointly  owe  100  rupees  to  C.  A  alone  pays  the 
•moont  to  C,  and  B,  not  knowing  this  fact,  pays  100  rupees  over  again 
to  C.  C  is  bound  to  repay  the  amount  to  B. 

(&.)  A  EUilway  Company  refuses  to  deliver  up  certain  goods  to  the 
consignee,  except  upon  the  payment  of  an  illegal  charge  for  carriage. 
The  consignee  pays  the  sum  charged  in  order  to  obtain  the  goods.  He 
ii  entitled  to  recover  so  much  of  the  charge  as  was  illegally  excessive. 

[(l)The  rights  of  demand  provided  for  in  this  section  belong 
to  that  class  which  in  English  law  can  be  enforced  by  the 
action  *  for  money  had  and  received.'  They  cannot  be  said  to 
arise  out  of  contract,  for  the  payment  which  they  pre-snp- 
pose  is  made  rather  with  a  view  of  dissolving  than  of  creat- 
ing an  obligation.  The  equivalent  Roman  actions  were 
eondictio    indebiiiy     and     condictto     oh    causam.     In    order    to 

(a)  L.  B.,  9  0.  P.,  305. 
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found  the  former  action,  there  must  be  a  payment  made  in  the 
absence  of  an  obligation  and  under  the  mistaken  supposition  of 
its  existence,  so  as  to  make  it  inequitable  and  unconscientious  of 
the  person  who  has  received  the  money  to  retain  it,  Monej, 
therefore,  which  is  paid  in  fulfilment  of  a  natural  obligation  is  not 
recoTerable,  as,  for  instance,  where  a  person  pays  a  debt  whicli 
the  creditor  would  have  been  barred  by  the  Act  of  Limitation 
from  recoTering,  or  where  one  pays  a  debt  to  which  he  could  hare 
pleaded  infancy ;  because  the  payee  may  retain  it  with  a  safe 
conscience,  though  he  was  barred  from  recovering  it  by  a  rale  of 
positive  law.  The  mistake  must  be  as  to  the  existence  of  the 
obligation,  and  not  merely  in  some  collateral  matter  whicb 
may  form  a  motive  for  the  payment.  Thus,  where  a  banker 
paid  a  customer's  cheque  under  the  mistaken  impression 
that  he  had  assets  of  the  customer  in  his  hands,  he  was  held 
not  entitled  to  recover  the  money  so  paid  (a).  In  Balfour  v.  Sea^ 
Firey  and  Life  Assurance  Company  (6),  the  defendants,  thmking 
that  cortain  proceedings  had  been  effectual  to  amalgamate  their 
Company  with  another  Company  which  was  indebted  to  l^e 
plaintiff,  gave  him  a  bill  of  exchange  in  payment  of  the  debt. 
It  turned  out  that  the  proceedings  were  ineffectual  for  the  in- 
tended purpose,  but  it  was  held  that  the  mistake  of  the  defend- 
ants was  no  defence  to  an  action  on  the  bill,  it  being  a  mistake 
merely  in  motive. 

There  must  have  been  bond  fide  ignorance  or  forgetfulness  on 
the  plaintiff's  part  of  facts  which  disentitled  the  defendant  to 
receive  the  money  (c),  but  it  seems  that  money  paid  under  such 
mistake  may  be  recovered,  although  the  plaintiff  "  at  the  time 
of  the  payment  had  means  of  knowledge  of  which  he  neglected 
to  avail  himself."  Actual  knowledge  will,  however,  of  course, 
be  readily  presumed  from  the  existence  of  means  of  knowledge  {d). 
Further,  the  mistake  must,  according  to  English  law,  be  one  of 
fact  and  not  of  law,  and,  therefore,  if  a  person  pay  money  in  fall 
knowledge  of  the  facts,  but  in  ignorance  of  the  law  applicable 


(a)  Chambers  r.  Miller,  32  L.  J.,  C.  P.,  30. 

(6)  27L.J.,C.  P.,  17. 

(c)  Kelly  i;.  Solari,  9  M.  &  W.,  54. 

(<0  Townsend  v.  Crowdy,  8  0.  B.,  N  S.,  493. 
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io  them,  the  action  does  not  lie.  Thas,  where  an  underwriter^ 
baying  paid  a  loss,  sought  to  recoyer  back  the  money  on  the 
ground  that  a  material  letter  had  been  concealed,  as  it  appeared 
that  he  knew  of  the  concealment  at  the  time  of  the  adjustment, 
be  could  not  recorer  (a).  It  will  however  be  observed  that  the 
present  section  is  so  worded  as  to  include  money  paid  by  a  mis- 
tike  of  law  as  well  as  by  mistake  of  fact. 

In  Freeman  v.  Jeffries  {b)y  it  was  held  that  the  action  would 
Bot  lie,  unless  notice  of  the  mistake  were  given  by  the  plaintiff  to 
the  defendant  and  a  demand  made.  This  was  a  case  in  which 
aa  mcoming  tenant  had  paid  to  the  out-going  tenant  a  sum  fixed 
by  valuers,  and  sought  to  recover  a  part  of  it,  which  was  said 
to  have  been  paid  in  excess  owing  to  a  mistake  of  the  valuers.  . 
The  judgment  was  also  put  upon  the  ground  that  the  gUfendaatr  K^fl- 
bad  by  his  conduct  made  it  impossible  to  restore  the  parties  to 
their  original  condition. 

The  action  does  not  lie  where  the  defendant  has  received  the 
money  as  agent  and  innocently  paid  it  over  to  his  principal. 
See  note  to  Section  283. 

The  mistake  may  or  may  not  be  common  to  both  parties ;  but 
if  the  receiver  is  aware  of  the  real  facts,  it  is  still  more  inequit- 
able that  he  should  retain  the  money.  In  Martin  v.  Morgan  (c), 
the  phuntiff  was  held  entitled  to  recover  money  paid  under  a 
mistake  as  to  matters  which  constituted  motive  for  the  payment, 
the  defendant  having  known  and  concealed  from  him  the  real 
state  of  facts.  And  again,  where  a  party  neglecting  no  reasonable 
precaation,  but  under  the  imposition  of  gross  fraud,  paid  money 
to  the  defendant,  who  was  the  innocent  agent  of  the  person  who 
eontrived  the  fraud,  it  was  held  that  the  defendant  was  bound  to 
repay  the  money  received  by  him,  and  that  he  could  not  defend 
himself  by  the  plea  that  he  had  paid  it  to  his  principal  (d). 

If  there  are  doubtful  questions  of  law  or  fact,  and  parties  choose 
to  come  to  a  compromise,  a  contract  made  upon  that  footing  is 
valid,  and  money  paid  in  pursuance  of  it  would  not  be  recoverable 


(a)  BObie  v.  Lmnley,  2  East,  469. 
(6)  L.  R.,  4  Ex.,  189. 
(c)  1  Br.  &  Bing.,  289. 

(<0  Shugan  Chand  v.  Govt.,  N.  W.  P.,  I.  L.  E.,  1  AH.,  79. 
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on  the  gronnd  of  mistake  (a),  for  a  compromise  m  its  very  nature 
implies  that  there  is  some  matter  open  to  question  (b), 

(2)  Coercion  has  been  defined  in  Section  15,  and  the  definition 
is  wide  enough  to  comprehend  what  is  known  in  English  law 
as  dnress  of  goods.  The  action  ''for  money  had  and  received" 
lies  for  the  recovery  of  money  paid  in  order  to  release  goods  un- 
lawfully detained  (c). 

The  act  charged  as  coercion  mnst  be  unlawful,  and  therefore 
money  obtained  by  the  enforcement  of  legal  process  is  not  re- 
coverable, and  the  fact  that  the  money  was  not  really  owing  is 
immaterial  (d) ;  but  where  the  defendant  got  a  decree  for  enhance- 
ment of  rent,  which  was  reversed  by  the  Privy  Council,  but  before 
such  reversal  he  had  obtained  several  other  similar  decrees,  and 
where  the  plaintiff,  who  had  paid  such  enhanced  rents,  brought  a 
suit  to  recover  the  difiference  between  the  amount  of  enhanced 
rent  recovered  and  the  fixed  rent  he  was  bound  to  pay,  it  was 
held  by  the  majority  of  a  Full  Bench  that  this  principle  did  not 
apply,  and  that  the  suit  would  lie  (e).  There  must,  however,  be  a 
bond  fide  claim  ;  for  money  extorted  by  abuse  of  the  process  of  the 
Court,  or  by  fraud,  is  recoverable.  The  question  has  arisen  whether 
money  paid  by  a  judgmentrdebtor  out  of  Court  to  his  judgment- 
creditor  can  be  recovered  when  the  creditor  has  fraudulently  levied 
the  sum  a  second  time  through  the  process  of  the  Court,  which,  by 
Section  206  of  the  Civil  Procedure  Code,  is  forbidden  to  recognize 
payment  not  made  through  the  Court  itself.  The  question  was 
answered  in  the  negative  by  a  majority  of  the  High  Court  of 
Madras  (/).  But  in  a  later  case,  the  Full  Bench  of  the  High  Comi 
of  Bengal  held  that  the  money  was  recoverable  (g).  According  to 
the  doctrine  of  the  former  Court,   a  debtor  who  has  paid  the 

(a)  LoQgjidge  v.  Dorvllle,  6  B.  &  Aid.,  117  ;  Stapilton  v.  Stapiltoo, 
2  W.  &  T.  L.  C,  836. 

(jb)  B.  Venkatar&manna  v,  Ghavela  Atchijamma,  6  Mad.  H.  C,  127. 

{c)  Atlee  V,  Backhouse,  3  M.  &  W.,  633  ;  Duke  de  Gadaval  v,  Gdlins, 
4  A.  &  E.,  858  ;  Atkinson  v.  Denbj,  30  L.  J.,  Ex.,  361. 

(d)  Marriott  v,  Hampton,  2  Sm.  L.  C,  405. 

le)  Jogesh  Ghunder  Dntt  v.  Kali  Chum  Dntt,  I.  L.  B.,  3  Cal.,  30;  see 
also  Shama  Pursbad  Boy  Ghowdery  v.  Horro  Purshad  Boy  Ghowdery,  10 
M.  I.  A.,  203. 

(/)  Am£chella  Pillai  v,  Appira  PiUai,  3  Mad.  H.  G.,  188. 

(g}  Gnnamani  Dasi  v.  Prankishori  Dasi,  6  B.  L.  B.,  223. 
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debt  oat  of  Court  is  not  without  means  of  protecting  himself 
against  subsequent  proceedings  in  execution  for  the  same  debt, 
for  it  has  been  held,  that  where  a  claim  has  been  yalidlj  com- 
promised out  of  Court,  and  the  plaintiff  notwithstanding  seeks 
to  enforce  the  decree  for  the  whole  amount,  the  Court  may  set 
aside  the  process  of  execution  and  restore  the  parties  to  the  con- 
dition which  had  been  disturbed  by  it,  or  the  party  might  obtain 
relief  by  injunction  against  execution  of  the  decree  (a). 

No  express  provision  is  made  in  the  Act  for  the  cases  where 
mere  fraud  has  induced  the  payment  of  money,  nor  for  the  cases 
where  money  is  got  "  through  extortion  or  oppression  or  undue 
advantage  taken  of  the  plaintiflF's  situation,"  as  where  a  payment 
is  made  to  a  creditor  who  is  in  a  position  to  oppress  his  debtor.] 


CHAPTER  VI. 

Op  the  Consequences  op  Breach  op  Contract. 
73.  When  a  contract  has  been  broken,  the 
Compensation    P^^*7  ^^^  ^^^^^^  bj  such  breach  is 

forioBsor  dam-    entitled  to  receivc,  from    the    party 

«g©   caused    by  '  r        •/ 

breachofoon-  who  has  broken  the  contract,  com- 
pensation for  any  loss  or  damage 
caused  to  him  thereby,  which  naturally  arose  in  the 
tisual  course  of  things  from  such  breach,  or  which 
the  parties  knew,  when  they  made  the  contract,  to 
be  likely  to  result  from  the  breach  of  it. 

Such  compensation  is  not  to  be  given  for  any  re- 
mote and  indirect  loss  or  damage  sustained  by  rea- 
son of  the  breach  (1). 
When  an  obligation  resembling  those  created  by 
CompenBation    coutract  has  been  incurred  and  has 
cha^'^^oWiga^    uot  bccu   discharged,  any  person  in- 

^^^^bf    J*^^^^  V  *^®  *'^i^^r^  t^  discharge  it 
contract  ig  entitled  to  receive  the  same  com- 

(a)  K.  EesATa  Pandit  v.  Subbaraya  Takker,  7  Mad.  H.  0.,  387. 
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pensation  from  the  party  in  default,  as  if  such  per- 
son had  contracted  to  discharge  it  and  had  broken 
his  contract  (2). 

Explanation. — In  estimating  the  loss  or  damage 
arising  from  a  breach  of  contract,  the  means  which 
existed  of  remedying  the  inconvenience  (3)  caused 
by  the  non-performance  of  the  contract  must  be 
taken  into  account. 

lUustratitmB, 

(a.)  A  contracts  to  seU  and  deliver  50  maunds  of  saltpetre  to  B, 
at  a  certain  price  to  be  paid  on  delivery.  A  breaks  his  promise.  B 
is  entitled  to  receive  from  A,  by  way  of  compensation,  the  Bum,  if 
any,  by  which  the  contract-price  falls  short  of  the  price  for  which  B 
might  have  obtained  50  maairds  of  saltpetre  of  like  quality  at  the 
time  when  the  saltpetre  ought  to  have  been  delivered. 

(6,)  A  hires  B's  ship  to  go  to  Bombay,  and  there  take  on  board,  on 
the  first  of  January,  a  cargo,  which  A  is  to  provide,  and  to  bring  it 
to  Calcutta,  the  freight  to  be  paid  when  earned.  B*s  ship  does  not 
go  to  Bombay,  but  A  has  opportunities  of  procuring  suitable  convej- 
ance  for  the  cargo  upon  terms  as  advantageous  as  those  on  which  he 
had  chartered  the  ship.  A  avails  himself  of  those  opportuaitiei,  but 
is  put  to  trouble  and  expense  in  doing  so.  A  is  entitled  to  receire 
compensation  from  B  in  respect  of  such  trouble  and  expense. 

(c.y  A  contracts  to  buy  of  B,  at  a  stated  price,  50  maunds  of  rice, 
no  time  being  fixed  for  delivery.  A  af\;erwards  informs  B  that  he 
will  not  accept  tlie  rice  if  tendered  to  him.  B  is  entitled  to  receife 
from  A,  by  way  of  compensation,  the  amount,  if  any,  by  which  the 
con  tract- price  exceeds  that  which  B  can  obtain  for  the  rice  at  the 
time  when  A  informs  B  that  he  will  not  accept  it. 

(d,)  A  contracts  to  buy  B*s  ship  for  60,000  rupees,  but  breaks  hii 
promise.  A  must  pay  to  B,  by  way  of  compensation,  the  excess,  if 
any,  of  the  contract-price  over  the  price  which  B  can  obtain  for  the 
ship  at  the  time  of  the  breach  of  promise. 

(e.)  A,  the  owner  of  a  boat,  contracts  with  B  to  take  a  cargo  of 
jute  to  Mirzapiir,  for  sale  at  that  place,  starting  on  a  specified  day. 
The  boat,  owing  to  some  avoidable  cause,  does  not  start  at  the  time 
appointed,  whereby  the  arrival  of  the  cargo  at  Mirzapur  is  delsjed 
beyond  the  time  when  it  would  have  arrived  if  the  boat  had  sailed 
according  to  the  contract.  After  that  date,  and  before  the  arrivtl 
of  the.  cargo,  the  price  of  jute  falls.    The  measure  of  the  compensa- 
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tioa  paynble  to  B  b j  A  is  the.  difference  between  tbe  price  wkich  B 
coaki  have  obtained  for  the  cargo  at  Mirzaptir  at  the  time  when  it 
would  have  arrived  if  forwarded  in  dae  course,  and  its  market-price 
at  tbe  time  when  it  actually  arrived. 

(/.)  A  coatracts  to  repair  B*8  house  in  a  certain  manner,  and  re- 
eeives  payment  in  advanee.  A  repairs  the  house,  but  not  according 
to  contract.  B  is  entitled  to  recover  from  A  ^e  cost  of  making  the 
rqMiirs  coo^rm  to  the  contract. 

ig.)  A  contracts  to  let  his  ship  to  B  for  a  year,  from  the  first  of 
Jsnaary,  for  a  certain  price.  Freights  rise,  and,  on  the  first  of  Janu« 
try,  the  hure  obtainable  for  the  ship  is  higher  than  the  contract-price. 
A  breaks  his  promise.  He  must  pay  to  B,  by  way  of  compensation, 
a  sum  equal  to  the  Uiderence  between  tbe  contract-price  and  the  price 
tot  wbich  B  could  hire  a  similar  ship  for  a  year  on  and  firom  the  first 
of  January. 

(h.)  A  contracts  to  supply  B  with  a  certain  quantity  of  iron  at  a 
fixed  price,  being  a  higher  price  than  that  for  which  A  could  procure 
and  deliver  the  iron.  B  wrongfully  refuses  to  receive  the  iron.  B 
Bost  pay  to  A,  by  way  of  compensation,  the  difference  between  the 
eontract-price  of  the  iron  and  the  sum  for  which  A  could  have  ob- 
tained and  delivered  it. 

.  (t.)  A  delivers  to  B,  a  common  carrier,  a  machine,  to  be  conveyed, 
without  delay,  to  A*3  mill,  informing  B  that  his  mill  is  stopped  for 
want  of  the  machine.  B  unreasonably  delays  the  delivery  of  the 
machine,  and  A,  in  consequence,  loses  a  profitable  contract  with  the 
Goreminent.  A  is  entitled  to  receive  from  B,  by  way  of  compensa- 
tion, the  average  umount  of  profit  which  would  have  been  m4de  by 
tbe  working  of  the  mill  during  tbe  time  that  delivery  of  it  was  de- 
layed, but  not  the  loss  sustained  through  the  loss  of  the  Government 
contract. 

(/.)  A,  having  contracted  with  B  to  supply  B  with  1,000  tons  of 
icon  at  100  rupees  a  ton,  to  be  delivered  at  a  stated  time,  contracts 
with  0  fur  the  purchase  of  1,000  tons  of  iron  at  80  rupees  a  ton,  tell- 
ing C  that  he  does  so  for  the  purpose  of  performing  his  contract 
with  B.  G  fiiils  to  perform  his  contract  with  A,  who  cannot  procure 
other  iron,  and  B,  in  consequence,  rescinds  the  contract.  0  must  pay 
to  A  20,000  rupees,  being  the  profit  which  A  would  have  made  by 
the  perfomiAitce  of  hts  contract  with  B. 

(1)  A  contracts  with  B  to  make  and  deliver  to  B,  by  a  fixed  day^ 
for  a  specified  price,  a  certain  piece  of  machinery.  A  does  not  deli- 
rer  the  piece  of  machinery  at  the  time  specified,  and,  in  consequence 
of  this,  B  is  obliged  to  procure  another  at  a  higher  price  than  that 
which  he  was  to  have  paid  to  A,  and  is  prevented  from  performing  a 
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contract  which  B  had  made  with  a  thii'd  person  at  the  time  of  his 
contract  with  A  (but  which  had  not  been  then  communicated  to  A), 
and  is  compelled  to  make  compensation  for  breach  of  that  contract. 
A  must  paj  to  B,  by  way  of  compensation,  the  difierence  between  the 
contract-price  of  the  piece  of  machinery  and  the  sum  paid  by  B  for 
another,  but  not  the  sum  paid  by  B  to  the  third  person  by  way  of 
compensation. 

(Z.)  A,  a  builder,  contracts  to  erect  and  finish  a  house  by  the  first 
of  January,  in  order  that  B  may  give  possession  of  it  at  that  time  to 
C,  to  whom  B  has  contracted  to  let  it.  A  is  informed  of  the  contract 
between  B  and  C.  A  builds  the  house  so  badly  that,  before  the  first 
of  January,  it  fails  down  and  has  to  be  re-built  by  B,  who,  in  con- 
sequence, loses  the  rent  which  he  was  to  have  received  from  C,  and 
is  obliged  to  make  compensation  to  C  for  the  breach  of  his  contract. 
A  must  make  compensation  to  B  for  the  cost  of  re-building  the  house, 
for  the  rent  lost,  and  for  the  compensation  made  to  0. 

(m.)  A  sells  certain  merchandise  to  B,  warranting  it  to  be  of  a 
particular  quality,  and  B,  in  reliance  upon  this  warranty,  sells  it  to 
G  with  a  similar  warranty.  The  goods  prove  to  be  not  according  to 
the  warranty,  and  B  becomes  liable  to  pay  0  a  sum  of  money  by  way 
of  compensation.     B  is  entitled  to  be  reimbursed  this  sum  by  A. 

(n.)  A  contracts  to  pay  a  sum  of  money  to  B  on  a  day  specified. 
A  does  not  pay  the  money  on  that  day,  B,  in  consequence  of  not 
receiving  the  money  on  that  day,  is  unable  to  pay  his  debts,  and  is 
totally  ruined.  A  is  not  liable  to  make  good  to  B  anything  except 
the  principal  sum  he  contracted  to  pay,  together  with  interest  up  to 
the  day  of  payment. 

(o.)  A  contracts  to  deliver  50  maunds  of  saltpetre  to  B  on  the  first 
of  January,  at  a  certain  price.  B,  afterwards,  before  the  first  of 
January,  contracts  to  sell  the  saltpetre  to  G  at  a  price  higher  than  the 
market-price  of  the  first  of  January.  A  breaks  his  promise.  In 
estimating  the  compensation  payable  by  A  to  B,  the  market-price  of 
the  1st  of  January,  and  not  the  profit  which  would  have  arisen  to  B 
from  the  sale  to  G,  is  to  be  taken  into  account. 

(p.)  A  contracts  to  sell  and  deliver  600  bales  of  cotton  to  B  on  a 
fixed  day.  A  knows  nothing  of  B*s  mode  of  conducting  his  business, 
A  breaks  his  promise,  and  B,  having  no  cotton,  is  obliged  to  close  his 
mill.  A  is  not  responsible  to  B  for  the  loss  caused  to  B  by  the  closing 
of  the  mill. 

(q.)  A  contracts  to  sell  and  deliver  to  B,  on  the  1st  of  January, 
certain  cloth  which  B  intends  to  manufacture  into  caps  of  a  partica* 
lar  kind,  for  which  there  is  no  demand,  except  at  that  season.*  The 
cloth  is  not  delivered  till  after  the  appointed  time,  and  too  late  to  be 
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used  that  jear  in  making  caps.  B  is  entitled  to  receive  from  A,  by 
way  of  compensation,  the  difference  between  the  contract-price  of  the 
cloth  and  its  market-price  at  the  time  of  delivery,  but  not  the  profits 
which  he  expected  to  obtain  by  making  caps,  nor  the  expenses  which 
he  has  been  put  to  in  making  preparation  for  the  manufacture. 

(r.)  A,  a  ship-owner,  contracts  with  B  to  convey  him  from  Cal- 
cutta to  Sydney  in  A*s  ship,  sailing  on  the  first  of  January,  and  B 
pays  to  A,  by  way  of  deposit,  one-half  of  his  passage-money.  The 
ship  does  not  sail  on  the  first  of  January,  and  B,  after  being,  in  con- 
sequence, detained  in  Calcutta  for  some  time,  and  thereby  put  to 
some  expense,  proceeds  to  Sydney  in  another  vessel,  and,  in  conse- 
quence, arriving  too  late  in  Sydney,  loses  a  sum  of  money.  A  is  lia« 
ble  to  repay  to  B  his  deposit,  with  interest,  and  the  expense  to  which 
he  is  put  by  his  detention  in  Calcutta,  and  the  excess,  if  any,  of  the 
passage-money  paid  for  the  second  ship  over  that  agreed  upon  for  the 
first,  but  not  the  sum  of  money  which  B  lost  by  arriving  in  Sydney 
too  late. 

[(1)  The  loss  or  damage  for  which  compensation  is  recoyer- 
able  in  case  of  breach  must  be,  either  (1)  such  as  arises  natur- 
ally in  the  usual  course  of  things  from  the  breach,  or  (2)  such 
as  the  parties  knew  at  the  time  of  the  contract  to  be  likely  to 
result  from  tke  breach :  but  in  neither  case  must  it  be  remote 
or  indirect;  and  in  both  cases  the  means  which  existed  for 
remedying  the  inconvenience  occasioned  by  the  breach  must 
be  taken  into  account. 

The  simplest  case  is  where  there  is  a  contract  to  deliver 
goods,  and  a  breach :  the  loss  naturally  arising  from  the 
breach  in  this  case  is,  obviously,  the  difference  between  the 
contract-price  of  the  goods  and  their  market-price  on  the  day 
when  they  ought  to  have  been  delivered ;  or,  if  the  contract  be  for 
work  and  labor,  as  for  the  repair  of  a  house  in  a  certain  way,  the 
party  who  has  engaged  to  do  the  work,  but  in  fact  does  not 
perform  it  so  as  to  correspond  with  the  specification,  is  liable  in 
damages  to  such  an  amount  as  will  make  the  work  correspond 
with  the  specification.  In  Illustration  (f),  which  states  this  case  (a), 
it  is  supposed  that  the  builder  has  received  payment  in  advance* 
It  is  conceived  that  this  circumstance  is  immaterial.  If  the 
payment  has  been  made,  the  only  remedy  which  the  other  party  has 


(a)  Cutter  v.  Powell,  2  Sm.  L.  C,  l 
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is  by  action  for  damages.  If  tbe  payment  has  not  been  made,  the 
other  party  may  either  bring  this  action,  or,  being  sued  by  the 
defaulting  builder  for  the  contract-price,  use  the  breach  in  reduc- 
tion of  the  claim  (a).  Illustration  (b)  shows  that,  though  the 
price  of  the  goods  may  be  the  same,  and  so  no  loss  on  this  score 
be  inflicted  on  the  plaintiff,  yet  he  may  sue  for  trouble  and  expense 
incidental  to  replacing  the  goods  which  ought  to  hare  been 
deliTered.  Illustration  (o)  shows  that,  where  the  breach  consists 
in  non-delivery  of  goods,  the  measure  of  damages  is  the  difference 
between  the  contract-price  and  the  market-price  on  the  day  on 
which  delivery  should  have  taken  place  (6),  not  the  profit  which  the 
plaintiff  might  have  earned  on  a  sale  of  the  goods  previously  to 
the  day  on  which  delivery  should  have  taken  place.  The  market- 
price  on  the  day  on  which  delivery  should  be  made  is  not,  however, 
invariably  the  standard  by  which  damages  in  such  cased  are 
assessed.  Where,  for  instance,  it  appeared  that  the  plaintiff  had, 
at  the  defendant's  request,  forborne  from  pressing  the  claim  for 
damages  which  arose  upon  the  latter's  breach  of  contract  to  driver 
within  the  specified  time,  and  had  acquiesced  in  the  delay,  it  was 
held  that  the  plaintiff  was,  upon  bringing  his  action,  entitled  to 
a  sum  equal  to  the  difference  then  existing  between  the  contract- 
price  and  the  market-price,  which  difference  was  much  larger  than 
that  which  had  existed  at  the  time  when  the  breach  took 
place  (c). 

In  a  recent  case  (cT),  A  had  contracted  to  make  certain 
deliveries  of  iron  to  B,  and  bad  failed  to  do  so.  B  sued  and 
claimed  as  damages,  not  merely  the  difference  between  the 
contract-price  and  the  market-price  on  the  days  on  which  the 
deliveries  became  due,  but  further  in  respect  of  a  subsequent  rise 
in  prices  occurring  during  a  period  of  delay  which  he  alleged  to 
have  been  ''for  the  convenience  and  advantage  of  the  defendant." 
It  was  held  that  the  delay  had  not  been  at  the  defendant's  request 
so  as  to  bring  the  case  within  the  principle  laid  down  in  Ogle  v. 
Earl  Vane  (e). 

(a)  Cutter  «.  Powell,  2  Sm.  L.  C,  32. 

lb)  Cohen  v.  Cassim  Nana,  I.  L.  R.,  1  CaL,  264. 

(o)  Ogle  V,  Vane,  L.  B.,  3  Q.  B.,  272. 

IdTj  Ex  parte  LhmBamlet  Tin  Plate  Co.,  L.  B.,  16  Eq.,  168. 

(0  L.  B.,  2  Q.  B.,  276. 
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In  that  case  Baron  Martin  said  :-^''  When  the  time  oomes  to 
complete  a  contract  to  supply  goods,  and  the  vendor  says,  ^  I  can- 
not deliver/  the  damages  are  the  difference  between  the  market- 
price  when  the  contract  is  broken  and  the  contract-price.  But  if 
the  vendor  holds  out  that  he  will  be  able  to  deliver  at  some  future 
time,  and  the  vendee  waits  accordingly,  there  is  no  fresh  contract^ 
but  the  circumstance  may  be  taken  into  consideration  in  ascer- 
taining the  damages,  when  the  vendee  goes  into  the  market  on 
the  vendor  turning  out  unable  after  all  to  deliver  the  goods." 
"  That  was  left  to  the  jury,  and  the  jury  found  a  verdict  for  the 
larger  amount,  for  more  than  the  market-price  at  the  time  when 
the  contract  was  broken''  (a). 

When  the  day  for  performance  and  the  day  of  breach  are  not  the 
same  by  reason  of  the  promisee  refusing  before-hand  to  perform  a 
contract,  the  performance  of  which  is  to  extend  over  a  period  of 
time,  then  the  rule  is,  that  the  difference  between  the  contract- 
price  and  the  market-price  at  the  respective  dates  when  perform- 
ance is  due  should  determine  the  damages.  Thus,  where 
defendant,  having  undertaken  to  deliver  5C0  tons  of  iron  in  equal 
portions  during  the  months  of  September,  October  and  Novemberj 
gave  notice  that  he  did  not  intend  to  deliver  any  at  all,  the 
plaintiff  was  held  entitled  to  damages  equal  to  the  aggregate  of 
the  differences  between  the  market  and  contract-price  at  the  end 
of  the  three  months  respectively  (b ).  In  another  case  (e),  where 
the  contract  was  of  the  same  nature,  and  the  defendants  refused 
to  perform  their  part  by  making  delivery,  an  action  was  imme- 
diately brought  by  the  plaintiff,  and  the  trial  took  place  before  the 
last  month  fixed  for  delivery  had  expired — the  Court  nevertheless 
followed  the  rule  laid  down  in  the  last-cited  case. 

Brett,  J.,  also  relied  on  the  judgment  in  Fro8t  v.  Knight^ 
observing  that  "  it  involves  the  very  distinction  which  I  am 
endeavouring  to  lay  down,  viz.,  that  the  election  to  take  advantage 
of  the  repudiation  of  the  contract  goes  only  to  the  question  of 
breach,  and  not  to  the  question  of  damages ;  and  that,  when  you 
come  to   estimate  the  damages,  it  must  be  by  the    difference 


(a)  L.  R.,  16  Eq.,  158—9. 
(J)  Brown  v,  MnUer,  L.  R.,  7  Ex.,  319. 

Co)  Roper  v,  Johnson,  L.  B.,  8  C.  P.,  167,  cited  in  note  to  Sec.  39. 
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between  the  contract-price  and  the  market-price  at  the  day  or 
days  appointed  for  performance,  and  not  at  the  time  of  breach." 

Illustration  (j)  shows  the  full  length  to  which  knowledge  of  the 
results  of  a  breach  will  render  the  party  committing  it 
liable  for  compensation.  The  converse  of  this  case  is 
shown  in  Illustration  (k).  A  loss  arising  out  of  inability  to 
perform  a  contract,  tho:igh  the  inability  be  occasioned  by  another 
person's  breach  of  his  contract,  is  no  ground  for  compensation 
against  that  other  person,  unless  he  was  aware  of  the  other 
contract  and  of  the  necessary  results  of  a  breach  of  his  own 
contract  Thus,  where  a  manufacturer,  in  consequence  of  non- 
deliTery  of  some  article,  has  to  suspend  work,  unless  the  default- 
ing party  knew,  when  he  made  the  contract,  that  this  would  be 
the  result  of  his  default,  he  is  not  liable  for  the  special  loss  occa- 
sioned by  the  manufacturer's  suspension  of  work.  Illustration  (p). 
It  is  otherwise,  however,  if  he  knows  that  the  suspension  of  work 
will  result  from  non-delivery.  Illustration  (i ). 

On  this  point  the  provisions  of  the  section  correspond  generally 
with  the  English  law  as  laid  down  in  Hadley  v.  Baxendale  (a) ; 
but  it  appears  to  go  further  than  any  of  the  subsequent  English 
decisions  in  the  effect  which  it  gives  to  mere  knowledge  of  the 
results  of  a  breach,  apart  from  an  undertaking  to  be  responsible 
for  those  results,  as  entitling  the  party  injured  by  the  breach  to 
recover  exceptional  damages.  In  a  recent  case.  Home  v.  Mid- 
land Railway  Company  (6),  in  the  Exchequer  Chamber,  the 
subject  was  discussed  at  great  length,  and  Blackburn,  J.,  advert- 
ing to  Hadley  v.  Baxendale,  observed  :  "  This  doctrine  has  been 
^'  adverted  to  in  several  subsequent  decisions  with  more  or  less  as- 
"  sent ;  but  they  appear  to  have  all  been  cases  in  which  it  was  held 
''  that  the  doctrine  did  not  apply,  because  there  was  no  special 
*\  notice.  It  does  not  appear  that  there  has  been  any  case  in 
*^  which  it  has  been  affirmatively  held  that,  in  consequence  of 
*^  such  a  notice,  the  plaintiff  could  recover  exceptional  damages, 
**  The  counsel  for  the  plaintiffs  could  not  refer  to  any  such  casd, 
"  and  I  know  of  none.  If  it  were  necessary  to  decide  the  point, 
"  I  should  be  much  disposed  to  agree  with  what  my  brother 

(a)  23  L.  J.,  Ex.,  179 ;  see  also  Sanders  r.  Stuart,  1  C.  P.  D.,  326. 
(6)  L.  B.,  8  C.  P.,  131. 
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**  Martin  has  suggested,  viz,,  that  in  order  that  the  notice  may 
"  have  any  effect,  it  must  he  given  under  such  circumstances,  as 
'^  that  an  actual  contract  arises  on  the  part  of  the  defendant  to 
"  bear  the  exceptional  loss,"  i 

The  same  view  was  taken  by  Lush,  J.,  who  said  :  "  I  agree 
with  the  suggestion  that  the  notice  in  such  cases  (t.  e,,  such  as 
HadUy  v.  Baxendale)  can  have  no  effect  except  so  far  as  it  leads 
to  the  inference  that  a  term  has  been  imported  into  the  contract 
making  the  defendant  liable  for  the  extraordinary  damages  ;"  and 
he  quoted  an  observation  of  Willes,  J.,  in  British  Columbia  Saw 
Mills  Company  v.  Nettleship  (a),  that  "  the  knowledge  must  be 
brought  home  to  the  party  sought  to  be  charged  under  such 
circumstances  that  he  must  know  that  the  person  he  contracts 
with  reasonably  believes  that  he  accepts  the  contract  with  the 
special  condition  attached  to  it.'*  See  also  Die  Elhinger  Actien- 
Gesellschaffl  v.  Armstrong  (b ),  where  the  damages  arising  from  a 
delay  in  delivery  were  discussed. 

Under  the  present  section,  the  qualification  suggested  by 
Blackburn  and  Lush,  JJ.,  is  not  preserved  ;  mere  knowledge,  at 
the  time  of  making  the  contract,  that  a  special  loss  is  likely  to 
result  from  the  breach,  appears  to  be  sufficient  to  render  the 
person  committing  the  breach  liable,  provided  the  loss  be  not 
indirect  or  remote. 

Again,  in  a  recent  case,  the  plaintiff,  a  manufacturer,  who 
was  in  the  habit  of  attending  at  agricultural  shows  to  exhibit 
samples  of  his  goods,  and  made  a  profit  by  the  practise,  delivered 
them  upon  a  show-ground,  where  he  had  been  exhibiting  them, 
to  the  receiving  agent  of  the  defendants,  a  railway  company, 
to  be  carried  by  a  particular  day  to  a  show-ground  at  another 
place,  when  and  where  a  similar  show,  at  which  he  intended  to 
exhibit,  was  to  be  held,  but  nothing  was  expressly  said  about 
this  intention  of  the  plaintiff.  The  samples  did  not  arrive 
till  after  the  day  stipulated  and  when  the  show  was  over.  In 
an  action  for  breach  of  contract  the  Court  held  that  the  plaintiff 
was  entitled  to  damages.  "  The  law,  as  it  is  to  be  found  in  the 
''  reported  cases,  has  fluctuated  ;  but  the  principle  is  now  settled 
"  that,  whenever   either  the   object  of    the  sender  is  specially 

(a)  L.  E.,  3  0.  P.,  499.  (*)  L.  B.,  9  Q.  B.,  473. 
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^'  bronght  to  the  notice  of  the  carrier,  or  circumstances  are 
"  known  to  the  carrier  from  which  the  object  ought  in  reason 
"  to  be  inferred,  so  that  the  object  may  be  taken  to  have  been 
^'  within  the  contemplation  of  both  parties,  damages  may  be 
*^  recovered  for  the  natural  consequences  of  the  failure  of  that 
«  object "  (a). 

With  regard  to  the  question  of  remoteness  and  indirectness, 
Illustration  (n)  gives  a  case  of  damage,  so  remote  and  indirect 
that  no  compensation  in  respect  of  it  can  be  claimed.  A  contracts 
to  pay  a  sum  of  money  to  6  on  a  certain  day  ;  he  fails  to  do  so, 
and,  in  consequence  of  this  failure,  B  is  unable  to  pay  his  debts, 
and  is  totally  ruined.  Here,  ordinarily,  even  if  the  parties  knew 
at  the  time  of  the  contract  that  the  consequence  of  the  non-pay-' 
ment  by  A  of  the  sum  on  the  day  agreed  would  be  £'s  bankrupt- 
cy, A  is  liable  only  for  the  money  and  the  interest  due  upon  if^ 
because  the  bankruptcy,  though  in  one  way  occasioned  by  the 
non-payment,  is  a  remote  and  indirect  result  of  it :  coupled  with 
various  special  circumstances,  the  non-payment  produced  a  special 
result :  but  the  law  can  look  only  to  the  natural  and  direct 
consequences  of  an  act. 

In  Featheraton  v.  Wiikinson  (6),  "  the  defendants,  by  charter- 
party,  agreed  with  the  plaintiff  that  their  ship  should,  at  a  specified 
time,  load  1,300  tons  of  coal  in  the  river  Tyne,  to  be  carried  to 
Havre  for  the  plaintiff.  They  broke  their  contract,  and  the 
plaintiff  had,  in  consequence,  first  to  hire  other  vessels  at  an 
advanced  freight,  and,  secondly,  to  buy  1,300  tons  of  coal  at  an 
enhanced  price.  He  was  unable,  according  to  the  custom  of  the 
colliery-trade  in  the  Tyne,  to  secure  a  cargo  until  he  had  chartered 
vessels  to  carry  it.  The  plaintiff  having  sued  the  defendants  in  re- 
spect of  both  these  heads  of  damage,  the  defendants  admitted  their 
liability  to  pay  the  advanced  freight,  but  denied  that  they  were 
liable  for  the  enhanced  price  of  the  coal.  At  the  trial  the  rise  in 
price  at  the  pit's  mouth  was  not  disputed  ;  but  it  was  not  directly 
proved  that  there  had  been  an  equivalent  rise  at  Havre."  It  was 
held,  ^'  that  the  fact  of  the  plaintiff  having  paid  the  additional 
price  was  prknd  faoie  evidence  of  damage  to  that  extent,  and 


(a)  Simpson  v.  L.  &  N.  W.  Ry.,  1  Q.  B.  D.,  274. 
{b)  L.  R.,  9  Ex.,  122. 
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entitled  him,  in  the  absence  of  eyidence  to  the  contrary,  to  re- 
cover." 

ninstration  (1)  indicates  the  kind  of  consequences  of  a  breach 
for  which,  when  the  party  committing  the  breach  is  aware  of  the 
facts  of  the  case,  he  may  be  called  npon  for  compensation.  The 
cost  of  re*building  the  fallen  house  is,  of  coarse,  a  loss  arising 
naturally  and  directly  out  of  the  breach,  but  the  loss  of  G's  rent 
and  the  compensation  to  C  for  not  letting  him  into  possession, 
are  grounds  of  compensation  only  if  the  party  knew  the  facts  of 
the  case. 

In  the  absence  of  notice  of  the  consequences  which  will  ensue 
from  a  part  of  the  goods  shipped  being  lost,  and  of  any  contact, 
express  or  implied,  to  be  answerable  for  such  consequences,  the 
shipper  of  such  goods,  on  a  part  being  lost,  is  entitled,  over  and 
beyond  the  sum  necessary  to  replace  the  lost  part,  only  to  receive 
interest  on  the  said  sum  till  payment,  even  though  the  rest  of 
the  goods  have  been  rendered  useless,  till  the  portion  lost  is 
replaced  (a). 

A  common  carrier,  who  accepts  goods  without  inquiring  as  to 
their  nature,  is  responsible  to  the  full  extent  of  the  value  in  case 
of  loss,  and  cannot  complain  that  he  was  not  informed  of  it.  But 
see  Act  III  of  1865,  Section  3,  as  to  liability  of  common  carriers 
for  loss  in  case  of  certain  goods ;  and  Act  XVIII  of  1854,  Sec^ 
tion  10,  as  to  the  liability  of  Eailway  Companies. 

In  sales  of  immoveable  property  the  English  authorities  (b)  laid 
down  the  rule  that  contracts  for  the  sale  of  real  property  are  on 
condition  that  the  vendor  has  a  good  title,  and  that,,  if  the  vendor 
fails  to  make  out  a  good  title,  the  purchaser  can  only  get  back 
his  deposit  and  costs,  and  is  not  entitled  to  damages  for  the  loss 
of  his  bargain.  The  soundness  of  the  doctrine  affirmed  in  Flureau 
V,  Thomhill  was,  however,  questioned  by  Lord  Tenterden  in 
Hopkins  v.  Qrazebrook (c),  and  by  Cockburn,  C.  J.,  in  Engell  v. 
Fitch  {d).     In  Hopkins  v.  Grazebrook  it  was  held  that,  where  the 


(a)  British  Columbia  Saw-Mill  Company  v.  Nettleship,  L.  B.,  3  C  P. 
499. 

(*)  Flnrean  v,  ThomMU,  2  W.  BL,  1078. 

(o)  6B.&C.,  31. 

(d)  37  L.  J.,  Q.  B.,  146. 
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yendor  sold  without  any  title  at  all,  as  e,  g,^  where  he  had  merely 
contracted  for  the  purchase  of  the  property  which  he  purported 
to  sell,  he  was  liable  for  damages  in  respect  of  the  yendee's  loss 
of  his  bargain  (a):  so  also  where  he  had  merely  an  equitable 
claim  on  the  rents  and  not  the  legal  estate.  On  the  other  hand,  a 
yendor,  having  a  mere  equitable  title,  but  believing  that  he  had  a 
good  title,  has  been  held  to  fall  within  the  protection  which  the 
doctrine  affirmed  in  Flureau  y.  Thomhill  affords  (&). 

The  subject  has  been  recently  discussed  in  the  House  of 
Lords  (c),  and  the  following  proposition,  after  taking  the  opinions 
of  the  Judges,  was  affirmed, — "  that,  upon  a  contract  for  the  sale 
of  real  estate,  where  the  vendor,  without  his  default,  is  unable  to 
make  a  good  title,  the  purchaser  is  not  by  law  entitled  to 
recover  damages  for  the  loss  of  his  bargain,"  but  merely  expenses 
actually  incurred.  Anything  beyond  expenses  actually  incurred 
must,  said  Lord  Chelmsford,  on  the  authority  of  Flureau  v. 
Thomhill  {d)f  be  recovered  in  an  action  for  deceit.  The  contrary 
had  been  held  in  Hopkins  y.  Grazebrook  (e),  but  this  case  is  now 
overruled.  In  Bain  v.  Fothergill,  Lord  Hatherly  drew  a  distinc- 
tion between  a  sale  of  immoveable  property  and  a  sale  of  a  chat* 
tel.  "  In  the  former,  the  purchaser  knows  that  there  must,  with 
all  the  complications  of  our  law,  be  an  uncertainty  as  to  making 
out  a  good  title  :  in  the  latter  the  vendor  must  know  what  his 
right  to  the  chattel  is." 

This  rule,  however,  has  no  application  to  a  case  where  the  failure 
either  to  make  out  a  title  or  to  give  possession  arises,  not  from 
the  inability  of  the  vendor,  but  from  his  unwillingness  either  to 
remedy  a  defect  in  the  title,  or  to  obtain  possession  on  the  soore 
of  expense.  Where,  therefore,  the  vendors,  as  mortgagees  of  the 
property,  were  fully  entitled  to  convey  it,  but  failed  to  give 
possession  because  of  their  unwillingness  to  incur  the  expenses 
of  an  ejectment  against  the  mortgagor,  who  refused  to  quit  the 
premises,  it  was  held,  that  the  special  rule  limiting  the  damages 

(a)  Robinson  v.  Harman,  18  L.  J.,  Ex.,  202. 

\h)  Pounsett  v.  Fuller,  26  L.  J.,  C.  P.,  146  ;  Sikes  v.  Wild,  32  L.  J., 
Q.  B.,  876. 

(<?)  Bain  r.  FotbergiU,  L.  R.,  7  H.  L ,  158. 
{d)  2  W.  BL,  1078. 
(5)  6  B.  &  C,  31. 
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did  not  apply,  and  that  the  purchaser  could  recover,  not  only  the 
amount  of  the  deposit  and  the  expenses  of  examining  the  title, 
but  the  profit  on  a  rensale  of  the  premises,  and  the  cost  of  the 
conveyance  to  the  sub- vendee  (a). 

Where  a  parchaser  is  entitled  to  special  damages,  the  price  at 
which  the  vendor  has  re-sold  the  property  has  been  considered 
primd  facte  proof  of  its  market- value  {b).  For  a  case  in  which 
the  doctrine  laid  down  in  Flureau  v.  Thomhill  was  held  not 
to  apply,  see  Wall  v.  City  of  London  Real  Property  Company  (c), 
where,  in  an  action  for  not  granting  an  entrance  which  defendant 
had  conveyed  to  plaintiff,  the  plaintiff  was.  held  entitled  to  such 
damages  as  would  amount  to  the  difference  between  the  present 
state  of  things  and  what  it  would  have  been  if  the  contract  had 
been  performed. 

Except  in  the  instance  of  special  damages,  the  person  injured 
may  use  his  claim  as  well  by  way  of  ground  for  an  action  as  in 
reduction  of  the  claim  made  against  him  by  the  other  party.  When 
a  person  engages  to  do  a  specified  work  in  a  specified  manner  or 
on  certain  terms,  but  in  fact  does  not  do  the  work  so  that  it 
corresponds  with  the  specification,  he  is  not  entitled  to  recover 
the  whole  price  agreed  upon.  He  is  only  entitled  to  recover  that 
price  subject  to  a  deduction,  and  the  measure  of  that  deduction 
is  the  sum  it  would  take  to  alter  his  work  so  as  to  make  it 
correspond  with  the  specification.  See  Illustration  (b)  and 
note  to  Section  118.  The  person,  however,  who  complains  of  a 
breach  is  not  bound  to  use  the  matter  in  reduction  of  the  damages 
claimed  aganist  him  ;  his  failure  to  do  so  does  not  disentitle  him  to 
bring  a  separate  action,  by  which  means  alone  he  can  recover 
special  damages  (d). 

(2)  This  paragraph  refers  to  cases  referred  to  in  Chapter  Y; 
its  effect  is  to  place  the  relations  there  mentioned,  so  far  as  a 
right  to  damages  is  concerned,  on  exactly  the  same  footing  as 
contracts. 


(a)  EngeU  v.  Fitch,  L.  R.,  4  Q.  B.,  669. 
(h)  Godwin  v.  Francis,  39  L.  J.,  C.  P ,  121. 
id)  L.  R.,  9  Q.  B.,  249. 
(ji)  Davis  v.  Hedges,  L.  B.,  6  Q.  B.,  687. 
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(3)  "  Remedying  the  inconvenience,"  u  e.,  *'  obviating  or  lessen- 
ing the  loss  or  damage  ;"  see  Illustration  (6),  where  all  the  loss 
occasioned  by  the  breach  was  obviated  except  A's  trouble  and 
expense  in  getting  another  ship.  So,  also,  an  agent  or  servant 
wrongfully  discharged  from  employment  is  bound,  if  possible,  to 
obtain  fresh  employment,  and  the  wages  which  have  been  or 
might  have  been  gained  by  such  employment  are  deducted  from 
the  sum  to  which  he  is  entitled  in  respect  of  damages  (a). 

In  the  cases  where  one  party  declares  beforehand  his  intention 
not  to  perform  the  contract  and  the  other  elects  to  treat  this 
repudiation  as  a  breach,  the  Court  will,  in  estimating  the  dama- 
ges, take  into  account  whatever  the  plaintiff  has  done  or  has  had 
the  means  of  doing,  and  as  a  prudent  man  ought  in  reason  to 
have  done,  whereby  his  loss  has  been,  or  would  have  been,  dimin- 
ished {b).  But  the  plaintiff  is  not  bound  to  go  into  the  market 
and  obtain  a  forward  contract  similar  to  the  one  which  has  been 
broken,  which  might  be  either  to  his  advantage  or  detriment,  as 
the  market  might  fall  or  rise  (c). 

The  occurrence  of  abnormal  circumstances  does  not  enhance  or 
reduce  the  Amount  of  damages  claimable.  So,  where  some  of  the 
plaintiffs,  who  were  shipowners,  made  extraordinary  profits  in 
consequence  of  the  defendant's  breach  of  a  contract,  it  was 
held  that  such  accidental  benefits  could  not  be  used  to  reduce 
the  damages  claimed  by  the  plaintiffs  (d).  Nor  are  the 
damages  which  a  person  suing  a  Railway  Company  for  neg- 
ligence can  claim  affected  by  the  circumstance  of  his  having 
received  a  certain  amount  on  an  accident-policy  («). 

By  Section  192  of  Act  VIII  of  1859,  it  was  provided  that, where 
a  suit  was  for  damages  for  breach  of  contract,  if  it  appeared  that  the 
defendant  was  able  to  perform  the  contract,  the  Court  might,  with 
the  consent  of  the  plaintiff,  decree  specific  performance,  and  in 
such  case  should  award  an  amount  of  damages  to  be  paid  as  an 
alternative  if  the  contract  is  not  performed.     The  ascertainment 


(a)  HoebBter  o.  De  La  Tour,  22  L«  J.,  Q.  B.,  458. 

(J)  Frost  V,  Knight,  L.  R.,  7  Ex.,  111. 

(c)  Brown  v,  MuUer,  L.  R.,  7  Ex.,  at  p.  322. 

{d)  Jebsen  v.  East  and  West  India  Dock  Oa,  L.  R.,  10  0.  P.,  300. 

(<?)  Bradbum  ».  a.  W.  By.  Co ,  L.  R.,  10  Ex.,  1. 
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of  the  amotint  of  damages  has  been  held  to  be  a  necessary  prelimi- 
nary to  a  decree  for  specific  performance  and  alternative  damages 
under  this  section  (a).  Act  YIII  of  1859  has  been  repealed  by 
the  Civil  Procedure  Code  (Act  X  of  1877),  and  as  to  what  con- 
tracts may  be  specifically  performed,  see  Section  12  of  the  Specific 
Relief  Act  (I  of  1877). 

As  to  facts  which  are  relevant  as  enabling  the  Court  to  calcu- 
late the  amount  of  damages,  see  Evidence  Act,  1872,  Section  12.] 

74.  When  a  contract  has  been  broken,  if  a  sum 
is  named  in  the  contract  as  the  amount 
pensation  for  to  be  paid  in  case  of  such  breach,  the 
to^in  whicha  party  complaining  of  the  breach  is  en- 
^aWeT"^  titled,  whether  or  not  actual  damage 
of  breach.  ^j,  j^gg  jg  provcd  to  havo  been  caused 

thereby,  to  receive  from  the  party  who  has  broken 
the  contract  reasonable  compensation  not  exceeding 
the  amount  so  named. 

Exception. — When  any  person  enters  into  any 
bail-bond,  recognizance  or  other  instrument  of  the 
same  nature,  or,  under  the  provisions  of  any  law,  or 
under  the  orders  of  the  Government  of  India  or  of 
any  Local  Government,  gives  any  bond  for  the  per- 
formance of  any  public  duty  or  act  in  which  the 
public  are  interested,  he  shall  be  liable,  upon  breach 
of  the  condition  of  any  such  instrument,  to  pay  the 
whole  sum  mentioned  therein. 

Explanation. — A  person  who  enters  into  a  con- 
tract with  Government  does  not  necessarily  thereby 
undertake  any  public  duty,  or  promise  to  do  an  act 
in  which  the  public  are  interested. 

Illustrations. 
(a.)    A  contracts  with  B  to  pay  B  Rs.  1,000,  if  he  fails  to  pay  B 
Rs.  500  on  a  given  day.     A  fails  to  pay  B  Rs.  500  on  that  day.    B  is 

(a)  Virdfichala  N&tt&n  v.  R&masv4mi  Nayakan,  1  Mad.  H.  C,  341, 

29 
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entitled  to  recover  from  A  sach  compensation,  not  exceeding  Rs.  1,00Q, 
as  the  Court  considers  reasonable. 

(6.)  A  contracts  with  B  that,  if  A  practises  afr  a  Surgeon  within 
Calcutta,  he  will  pay  B  Us.  5,000.  A  practises  as  a  Surgeon  in  Cal- 
cutta. B  is  entitled  to  such  compensation,  not  exceeding  Us.  5,000, 
as  the  Court  considers  reasonable. 

(c.)  A  gives  a  recognizance  binding  him  in  a  penalty  of  Rs.  500  to 
appear  in  Court  on  a  certain  day.  He  forfeits  his  recognizance.  He  is 
liable  to  pay  the  whole  penalty. 

[This  section  ignores  the  distinction  drawn  iu  English  Courts 
between  money  recoverable  by  way  of  penalty  and  money  recover- 
able as  liquidated  damages.  In  the  latter  case,  according  to 
English  law,  the  whole  sum  is  recoverable ;  in  the  former,  the 
penalty  is  regarded  merely  as  a  security  for  the  damages  actually 
sustained.  It  is  often,  of  course,  extremely  difficult  to  say  from 
the  language  of  an  instrument  to  which  of  the  two  classes  money 
recoverable  under  it  is  to  be  referred,  and  much  ingenuity  has 
from  time  to  time  been  expended  in  the  controversies  to  which  this 
obscure  and  difficult  chapter  of  law  gave  rise.  The  present  section, 
while  it  places  a  power  somewhat  dangerously  wide  in  the  hands 
of  the  Court,  lays  down  at  any  rate  an  intelligible  rule  as  to  the 
principle  on  which  that  power  is  to  be  exercised.  Whenever,  in  a 
contract,  a  sum  is  named  as  the  amount  to  be  paid  in  case  of  breach, 
the  Court  is  not  bound  to  decide  whether  the  sum  so  named  is  a 
penalty  or  liquidated  damages  ;  but  may,  whether  actual  damage 
is  proved  or  not,  award  what  it  considers  reasonable  compensation 
up  to  the  amount  named  in  the  contract. 

The  reasons  which  necessitate  this  latitude  are  obvious.  On 
the  one  hand,  it  is  impossible  to  leave  parties  to  exact  from  each 
other  the  full  amount  of  the  sums  named  in.  their  contract,  sums 
generally  unadvisedly  mentioned,  and  often  totally  out  of  propor- 
tion to  the  amount  of  real  damage  inflicted.  In  a  country  like 
India,  where. millions  of  contracts  are  entered  into  by  persons  of 
the  most  ignorant,  improvident,  and  helpless  classes  in  society, 
such  a  state  of  the  law  would  produce  disastrous  results.  On  the 
other  hand,  there  are  cases  in  which  it  is  expedient  to  allow  one 
man  to  recover  compensation  from  another  without  putting  him  to 
the  proof  of  loss,  and  where  it  is  reasonable  that  he  should  have 
compensation,  although  no  actual  loss  has  been  sustained.  Under 
which  of  these  classes  a  contract  ought  to  be  placed  is  a  point 
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which  must  be  decided  with  reference  to  all  the  facts  of  each 
particular  case,  the  relative  position  of  the  parties,  the  nature  of 
the  bargain,  the  circumstances  attending  execution,  and  the  real 
inteution  of  the  parties.  Weighing  all  those  together,  the  Court 
is  to  decide  what  it  is  '^  reasonable "  that  the  promisee  should 
recover  in  respect  of  the  breach.  The  Court  is  not  bound,  as  under 
the  English  law,  to  look  solely  to  the  intention  of  the  parties  as 
expressed  in  the  document,  though,  of  course,  the  intention  would 
be  a  main  consideration.  Under  the  law  as  it  now  stands,  per- 
sons who  sign  contracts  of  this  description  will  know  the  precise 
amount  of  risk  ^hich  they  incur  in  case  of  breach.  They  are 
liable,  whether  or  no  any  actual  loss  has  been  sustained,  to  pay 
the  entire  amount  agreed,  should  the  Court  consider  it  '^  reasonable  " 
for  them  to  do  so.  On  the  other  hand,  it  will  not  be  possible  to 
evade  the  section  by  using  the  expression  ^'  liquidated  damages," 
or  by  providing  that  the  sum  named  to  be  paid  in  case  of  breach 
shall  be  regarded,  not  as  a  penalty,  but  as  the  measure  of  damage 
incurred.  Notwithstanding  such  a  provision,  the  Court  will  be 
bound  to  award  only  that  which,  under  the  circumstances,  it 
regards  as  reasonable. 

The  Exception  is  for  the  purpose. of  exempting  bail-bonds, 
recognizances,  and  other  instruments  of  a  like  nature  from  the 
operation  of  the  section,  and  of  making  the  whole  amount  men- 
tioned in  them  in  every  instance  recoverable.  Ordinary  contracts 
with  Government,  however,  are  governed  by  the  general  provisions 
of  the  section. 

As  to  the  English  rule  on  this  subject,  see  Dimech  v.  Corlett  {a) 
and  Magee  v.  Lavell  {h)  and  Adankj/  Edmachandra  now  v.  Indu^ 
kuri  Appalardju  Gdru  (c),  where  Holloway,  J.,  contrasts  the 
Roman  and  English  systems  in  this  respect. 

In  Bichook  Nath  Panday  v.  Ram  Lochun  Singh  (d),  an  agree- 
ment for  interest  at  eight  annas  per  month,  with  a  provision  that 
in  default  of  payment  of  principal  and  interest  as  specified,  the 
rate  of  interest  should  be  raised  to  four  per  cent,  per  month,  was 
regarded  as  a  penalty,  and  the  interest  was  reduced  to  one  per  cent. 


(«)  12  Moo.  P.  C.  C,  199.  (J)  L.  R.,  9  C.  P.,  107. 

(<?)  2  Mad.  H.  C,  461.  W  11  B.  L.  B.,  135. 
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In  re  Dagenham  Dock  Company  (a),  there  was  an  agreement  bj 
the  Company  to  purchase  land  for  £4^000,  £2,000  to  be  paid  at 
once,  £2,000  on  a  futnre  day,  with  a  provision  that,  if  the  whole 
of  the  £2,000  and  interest  was  not  so  paid,  the  vendor  might 
re-enter  withont  any  obligation  to  repay  the  £2,000.  This  was 
held  to  be  a  penalty,  and  the  purchaser  was  entitled  to  relief  on 
payment  of  the  balance  of  the  purchase-money  and  interest. 

The  cases  in  which  there  is  a  stipulation  that  the  debtor  shall, 
on  default  of  paying  up  the  principal  at  a  certain  time,  pay  interest 
at  a  given  rate,  have  been  held  not  to  come  within  this  section. 
They  are  not  oases  in  which  a  sum  is  agreed  to  be  paid  in  case  of 
breach  of  a  contract.  Such  a  stipulation,  therefore,  must  be  en- 
forced unless  there  is  evidence  of  fiduciary  relation  between 
the  parties,  of  imposition  or  of  misrepresentation  practised  by 
the  creditor  on  the  debtor.  In  an  action  on  a  note  given  to  the 
plaintiff  for  Rs.  400,  where  it  appeared  that  the  real  considera- 
tion amounted  to  Rs.  275  only,  and  that  the  defaulting  rate  of 
interest  was  ten  per  cent,  per  mensem,  judgment  was  entered  for 
plaintiff  for  the  amount  of  the  note  with  interest  at  twelve  per  cent, 
per  annum  only,  the  Court  holding  that  the  stipulation  for  tiie 
higher  rate  of  interest  ought  not  to  be  enforced,  because  there  was 
nothing  to  show  that  the  defendant  understood  the  real  nature  of 
the  transaction ;  the  note  did  not  state  truly  the  transactioa 
between  the  parties,  and  the  rate  of  interest  was  exorbitant  (b). 

The  case  of  a  stipulation  to  pay  a  sum  named  in  the  event  of 
a  breach  of  a  contract  must  be  distinguished  from  that  of  an 
agreement  to  pay  a  certain  sum  as  the  price  of  doing  or  refraining 
from  doing  a  certain  act.  In  the  one  case,  the  stipulation  is  intend- 
ed to  secure  the  performance  of  the  contract,  and  the  party  is  not 
permitted  to  resist  specific  performance  of  it  by  electing  to  pay  the 
money  ;  in  the  other,  the  agreement  is,  that  the  party  may,  if  he 
chooses,  do  certain  acts  upon  payment  of  a  sum  which  is  agreed 
upon  as  an  equivalent.  Thus,  '<  if  a  man  let  meadow-land  for 
two  guineas  an  acre,  and  the  contract  is,  that  if  the  tenant  choose 


ia)  L.  R.,8Ch.,  1022. 

(b)  Mackintoeh  v.  Hunt,  I.  L  B.,  2  Oal.,  202.  See,  also,  Omda 
Ebanmn  v,  Brojendro  Ooomar  Boy  Ghowdhiy,  12  B.  L.  B.,  461 ;  Peachy 
V,  Somerset,  1  White  k  Tudor's  L.  0.,  114. 
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to  employ  it  in  tillage  he  may  do  bo  paying  an  additional  rent  of 
two  gaineas  an  acre,  no  donbt  this  is  a  perfectly  good  contract.  " 
The  tenant  has  an  election  and  cannot  be  restrained  from  plough- 
ing Up  the  land,  for  he  does  not  by  so  domg  break  his  contract, 
see  Specific  Relief  Act,  Section  20. 

The  Act  has  been  held  not  to  be  retrospective  as  regards  this 
section  (a).  The  law  as  it  stands  independently  of  this  section  is 
stated,  and  the  English  cases  are  collected,  in  2  Mad.  H.  0.,  451, 
Adanky  Bdmachandra  Row  v.  InduMri  Appalar^u  Odru,'] 

75.     A  person  who  rightfully  rescinds  a  contract 

is  entitled  to   compensation   for  any 

ly rewinding    damage    which     he     has     sustained 

r^S^^tijf    tl^rough    the    non-fulfilment  of   the 

contract. 

Illustration, 

(a.)  A,  a  singer,  contracts  with  B,  the  manager  of  a  theatre,  to 
sing  at  his  theatfe  for  two  nights  in  erery  week  during  the  next  two 
months,  and  B  engages  to  pay  her  100  rapees  for  each  night*8  per- 
formance. On  the  sixth  night,  A  wilfully  absents  herself  from  the 
theatre^  and  B,  in  consequence,  rescinds  the  contract.  B  is  entitled 
to  claim  compensation  for  the  damage  which  he  has  sustained  through 
the  non-fulfilment  of  the  contract. 

[So  far  as  regards  contracts  avoided  on  account  of  the  other 
party  refusing  or  hindering  performance,  the  right  conferred  by 
this  section  has  been  already  provided  for  by  Sections  53  and  54. 
See  also  Sections  19  and  39.] 


CHAPTER  Vn, 

SALE  OF  GOODS. 
WhBN  PROPEBTT  in  GOODS   SOLD  PASSES. 

76.     In    this   chapter,   the  word 'goods'  means 
*  Goods'  de-    ^^^  includes  every  kind   of  moveable 
^^-  property. 

(a)  Omda  Khanom  v,  Brojendro  Goomar  Boy  Chowdhiy,  12  B.  Lw  E., 
at  p.  458. 
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[Moveable  property  is  defined  in  the  22nd  section  of  the  Penal 
Code  as  inclnding  "corporeal  property  of  every  description,  except 
land  and  things  attached  to  the  earth  or  permanently  fastened  to 
anything  which  is  attached  to  the  earth  ;"  and  in  Act  I  of  1868 
a  yery  similar  definition  is  given.  But  it  may  be  questioned 
whether  the  term,  as  used  in  this  chapter,  can  have  been  intend- 
ed to  bear  such  a  wide  signification.  Yarions  sorts  of  corporeal 
property  are  regulated,  as  regards  the  transfer  thereof  from  one 
party  to  another,  by  special  provisions.  Money  and  the  emblems- 
of  money,  bank-notes,  <fcc.,  cannot  be  regarded  as  "  goods,*'  inas- 
much as  the  definition  of  sale  involves  "  a  price,"  as  opposed  to  the 
"  goods  "  for  which  it  is  offered  and  accepted  (a).  Bills  of  exchange, 
promissory  notes,  delivery-orders,  dock- warrants,  bills  of  lading, 
and  other  documents  of  a  likie  nature  are  governed,  as  regards, 
their  transfer,  by  the  special  rules  and  usages  of  mercantile  law. 
The  transfer  of  ownership  in  shares  in  companies  is  also  governed 
by  special  laws,  and  in  the  case  of  companies  registered  in 
British  India,  by  the  provisions  of  the  Indian  Companies'  Act, 
1866.  From  the  Illastration  to  Section  88,  however,  it  would 
appear  that,  so  far  as  those  special  provisions  do  not  extend,  the 
present  chapter  is  applicable  to  shares.  The  term  may,  probably, 
be  regarded  as  equivalent  to  the  expression  "goods,  wares  and' 
merchandize,"  so  frequently  discussed  in  English  Courts  with 
reference  to  the  Statute  of  Frauds. 

The  term  must  not  be  taken  to  include  every  conceivable  thing, 
for  some  things,  such  as  jewels  and  other  materials  used  for  public 
worship,  are  "re«  extra  commercium*'  and,  therefore,  not  objects 
of  sale  (i).] 

77.    Sale  is  the  exchange  of  property  for  a  price. 
.«  , » J  1,   ^      It  involves  the  transfer  of  the  owner- 

*  Sale  defined. 

ship  of  the  thing  sold  from  the  seller 
to  the  buyer. 

[Sale  is  to  be  distinguished  from  barter  and  from  gift ;  from 
barter,  by  the  fact  that  price  is  not  an  element  of  that  contract ; 


(a)  See  In  the  matter  of  MioheU,  1  Cal.  L.  B.,  339 

ib)  B&jahBdjah  Verma  VaUa  v,  Eottayath  Eiyaki,  7  Mad.  H.  C,  at  219. 
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and  from  a  gift,  because,  in  case  of  a  gift,  there  is  no  considera- 
tion for  the  transfer  of  the  thing  given.  All  the  conditions 
which  are  essential  to  the  validity  of  contracts  in  general  are 
requisite  for  that  of  a  contract  of  sale  ;  but  it  differs  from  them 
in  this,  that  its  immediate  object  is  the  ownership  of  a  thing, 
whereas  the  object  of  other  contracts  is  generally  the  act  of 
some  person.  It  may  be  observed  that,  throughout  the  Chapter, 
the  expressions  "  the  transfer  of  ownership, "  "  the  passing  of  the 
property, "  and  "  the  completion  of  the  sale "  appear  to  be 
employed  as  identical  in  meaning,  and  as  denoting  a  state  of 
things  under  which  the  risk  of  the  destruction  or  injury  of  the 
thing  sold  lies  with  the  purchaser  ;  see  Section  86.  They  must 
be  distinguished  from  *'  putting  in  possession, "  which  is  the 
result,  not  of  "  sale,"  but  of  "  delivery."  See  Section  90.] 

78.  Sale  is  effected  by  offer  and  acceptance 
Sale  how  ^^  ascertained  goods  for  a  price, 
effected.  qj.  q{  ^  price  for  ascertained  goods, 

together  witb  payment  of  the  price  or  delivery  of 
the  goods;  or  with  tender,  part  payment,  earnest  or 
part  delivery  ;  or  with  an  agreement,  express  or 
implied,  that  the  payment  or  delivery,  or  botli,  shall 
be  postponed. 

Where  there  is  a  contract  for  the  sale  of  ascer- 
tained goods,  the  property  in  the  goods  sold  passes 
to  the  buyer  when  the  whole  or  part  of  the  price,  or 
when  the  earnest,  is  paid,  or  when  the  whole  or  part 
of  the  goods  is  delivered. 

If  the  parties  agree,  expressly  or  by  implication, 
that  the  payment  or  delivery,  or  both,  shall  be  post- 
poned, the  property  passes  as  soon  as  the  proposal 
for  sale  is  accepted. 

lUuslraitons. 

(a.)  B  offers  to  buy  A's  horse  for  500  rupees.  A  accepts  B's  offer, 
and  delivers  the  horse  to  B.  The  horse  becomes  B*8  property  on 
delivery. 
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(b.)  A  sends  goods  to  B,  with  the  request  that  he  will  buy  them 
at  a  stated  price  if  he  approval  of  them,  or  return  tliem  if  he  does 
not  approre  of  them.  B  retains  the  goods,  and  informs  A  that  he 
approves  of  them.    The  goods  become  B*6  when  B  retains  them. 

(c.)  B  oflers  A,  for  his  horse,  1,000  rupees,  the  horse  to  be  deliver- 
ed to  B  on  a  stated  day,  and  the  price  to  be  paid  on  another  stated 
day.  A  accepts  the  offer.  The  horse  becomes  B*8  as  soon  as  the 
proposal  is  accepted. 

(d,)  B  offers  A,  for  his  horse,  1 ,000  rupees,  on  a  month's  credit. 
A  accepts  the  offer.  The  horse  becomes  B*s  as  soon  as  the  offer  is 
accepted. 

(6.)  B,  on  the  1st  January,  offers  to  A,  for  a  quantity  of  rice» 
2,000  rupees,  to  be  paid  on  the  first  March  following,  the  rice  not  to 
be  taken  away  till  paid  for.  A  accepts  the  offer.  The  rice  becomes 
B's  as  soon  as  the  offer  is  accepted. 

[This  section  lays  down  the  conditions  whicb  make  the  sale 
of  ascertained  goods  complete.  Its  provisions  are  almost  iden- 
tical with  those  found  in  ancient  authorities  on  tbe  Common 
Law  of  England.  The  rule  is  given  by  Noy  (a)  thus  :  "In  all 
agreements  there  must  be  quid  pro  quo  presently,  except  a  day 
be  expressly  given  for  the  payment,  or  else  it  is  nothing  but 
communication.  If  the  bargain  be  that  yon  shall  give  me  £10 
for  my  horse,  and  you  give  me  one  penny  in  earnest,  which  I 
accept,  this  is  a  perfect  bargain  ;  you  shall  have  the  horse  by  an 
action  on  the  case,  and  I  shall  have  the  money  by  an  action 
of  debt.  If  I  say  the  price  of  a  cow  is  £4,  and  you  say  you 
will  give  me  £4,  and  do  not  pay  me  presently ^  you  cannot  have 
her  afterwards  without  I  will,  for  it  is  no  contract."  Again, 
another  old  writer  (5)  says,  "  If  one  sell  me  his  horse  or  any  other 
thing  for  money  or  other  valuable  consideration  ;  and,  Jirst^ 
the  same  thing  is  to  be  delivered  to  me  at  a  day  certain,  and  by 
our  agreement  a  day  is  set  for  the  payment  of  the  money ;  or 
secondly f  all ;  or,  thirdly,  part  of  the  money,  is  paid  in  hand  ; 
or,  fourthly,  I  give  earnest-money,  albeit  it  be  but  a  penny,  to 
the  seller ;  or,  lastly,  I  take  the  thing  bonght  by  agreement 
into  my  possession,  where  no  money  is  paid,  earnest  given,  or 
day  set  for  the  payment,  in  all  these  cases  there  is  a  good  bargain 
and  sale  of  the  thing,  to  alter  the  property  thereof'^  With  two 
exceptions,  the  law  of  England  has  remained  the  same  up  to 

(a)  No/s  Maxims,  87.  (J)  Shep.  Touch,  223. 
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the  present  day.  These  exceptions  are,  firstly,  thftt  the  establish- 
ed rule  of  English  law  now  is,  that  the  mere*  bargain  for  the 
parohase  of  a  specific  article,  thongh  nothing  is  said  about 
payment  or  delivery,  passes  the  property  immediately  (a),  and 
therefore  the  maxim  of  Noy,  as  to  the  necessity  that  there  should 
be  a  quid  pro  quo,  or  a  day  fixed  for  payment,  does  not  hold  good. 
In  the  next  place,  the  Statute  of  Frauds,  29  Car.  II,  Cap.  3, 
necessitates  a  writing  and  signature  in  the  case  of  yarious  con- 
tracts of  sale.  Inasmuch  as  that  enactment  is  repealed  by  the 
Act,  and  as  the  present  section  necessitates,  beyond  the  mere 
offer  and  acceptance  of  a  price,  that  there  should  be,  in  order  to 
effect  a  sale,  either  payment  or  part  payment,  delivery  or  part 
delivery,  or  earnest,  or  an  agreement  to  postpone  the  payment 
or  delivery,  or  both,  the  effect  of  the  Act  appears  to  be,  so  far  a* 
concerns  the  sale  of  ascertained  goods,  to  restore  the  old  English 
Common  law  rules.  The  sale  instanced  in  Illustration  (d )  would 
not  be  good  according  to  existing  English  law,  because  it  does 
not  comply  with  the  Statute  of  Frauds.  Independently  of  that 
Statute,  it  would  equally  pass  the  ownership  of  the  horse,  accord- 
ing to  English  law,  although  nothing  were  said  about  a  month's 
credit.  The  Act  abolishes  the  necessity  for  compliance  with  the 
Statute  of  Frauds,  while  it  revives  the  necessity  for  an  agreement 
to  postpone  payment  or  delivery  in  cases  where  there  is  neither 
payment,  tender,  earnest  or  delivery. 

The  delivery  must  be  intentional,  not  a  mere  accident,  or  in- 
voluntary. Thus  (ft),  where  bills  were  endorsed  to  A  and  posted 
to  him  in  France,  but  before  despatch  the  vendor  re-called  them, 
as  by  French  law  he  had  a  right  to  do,  but  by  mistake  the  bills 
were  sent,  it  was  held  that  the  property  in  the  bills  did  not  pass 
to  the  endorsee,  as  the  vendor  had  shown  an  intention  of  recalling 
the  letter. 

'  Earnest  is  anything  "  given  by  the  buyer  to  the  vendor  and 
accepted  by  the  latter  to  mark  the  final  conclusive  assent  of  both 
sides  to  the  bargain  "(c).  Though  mentioned  by  the  Statute  of 
Frauds  as  a  ground  of  exemption  from  its  operation,  the  practice 


(a)    Simmons  v.  Swift,  5  B.  &  C,  at  p.  862. 
(ft)    Ux  parte  Cote,  L.»E.,  9  Ch.,  27. 
<<?)    Benj.  on  Pars.  Prop.,  137. 
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of  giving  earnest  has  become  almost  obsolete  in  England ;  in  the 
case  of  Blenkinsop  y.  Clayton  (a),  it  was  held  that,  when  the  buyer 
drew  a  shilling  across  the  seller's  hand  and  returned  it  into  his 
own  pocket,  no  earnest  had  been  giyen. 

Earnest  is  known  in  Civil  law  as  **  arrha,'^  and  denotes  some- 
thing given,  either  as  a  sign  of  the  bargain  being  struck,  or  as  an 
advance  of  a  portion  of  the  purchase-money — in  which  latter  case 
it  might  partake  of  the  nature  of  a  penalty,  and  become  forfeited 
upon  a  withdrawal  from  the  contract  (b). 

By  a  decree  of  the  Emperor  Justinian  it  was  enacted  that,  in 
every  case,  whether  the  contract  provided  it  or  not,  either  party 
might  rescind  a  sale  by  forfeiting  the  earnest-money. 

With  regard  to  the  effect  of  partial  delivery  in  transferring 
ownership  in  the  undelivered  part,  see  Section  92,  which  contains 
a  highly  important  qualification  of  the  provisions  of  this  section. 
The  provisions  of  this  section  appear  to  modify  those  of  the 
Hindu  law  on  this  subject,  according  to  which  transfer  of  posses- 
sion is  necessary  to  the  completion  of  a  sale  (c).] 

79.     Where  there  is  a  contract  for  the  sale  of  a 

thing  which  lias  yet  to  be  ascertained, 

ownershipof    made   or  finished,  the  ownership   of 

hM^yeTto'be  m-    the   thing  is  not  transferred  to  the 

^^'^S^^"'*^^    buyer  until  it  is  ascertained,  made  or 

finished. 

Illustration, 

B  orders  A,  a  barge-boilder,  to  make  him  a  barge.  The  price  is  not 
made  payable  by  instalments.  While  the  barge  is  building,  B  pays  to 
A  money  from  time  to  time  on  account  of  the  price.  The  ownership 
of  the  barge  does  not  pass  to  B  until  it  is  finished. 

[We  now  come  to  a  series  of  rules  which  define  the  conditions 
necessary  in  order  to  pass  the  ownership  in  goods  sold,  in  cases 
which  do  not  fall  completely  within  the  scope  of  the  last  preced- 
ing section.     In  the  first  place,  in  order  to  pass  the  ownership 

(fl)    7  Tannt ,  597. 

(J)    Just.  Inst.,  iii,  tit.  zxiii. 

(r)    Kachu  Bay&ji  r.  Kachobi  Vithob&,  10  Bomb.  H.  C,  491. 
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in  goods,  it  is  necessary,  under  that  section,  that  the  goods  should 
be  ^'  ascertained."  But  it  frequently  happens  that  contracts  of 
sale  are  made  about  goods  which  are  not  at  the  time  of  the 
contract  ascertained,  or  which  are  not  yet  made,  or  which  are  not 
completely  finished.  As  in  the  Illustration  to  Section  82,  the 
sale  may  be  of  a  certain  unseparated  quantity  of  goods  out  of  a 
larger  bulk  ;  or  it  may  be  of  an  article  to  be  manufactured ;  or  it 
may  be  of  an  article,  ascertained  and  partially  made,  but  which 
still  requires  something  to  be  done  to  it  before  it  is  ready  for 
delivery.  In  such  cases  the  rule  is  laid  down  by  the  present 
section,  and  Sections  80  and  82  which  repeat  and  amplify  it. 
This  rule  is  that  the  ownership  of  the  goods  is  not  transferred 
till  the  goods  have  been  ascertained,  made  or  finished,  as  the 
case  may  be. 

It  must  not  be  understood  that  the  proYisions  of  these  sections 
are  intended  to  override  the  special  arrangements  which  con- 
tracting parties  may  choose  to  make  between  themselves,  as  to 
the  moment  at  which  the  ownership  of  goods  is  to  pass ;  but 
merely  that,  where  no  such  special  arrangement  has  been  made, 
and  where  no  different  intention  can  be  inferred  from  the  lan- 
guage of  the  contract,  the  ownership  is  to  pass  at  the  time  indi- 
cated by  the  Act.  This  may  be  seen  from  the  Illustration  to 
the  present  section.  If  B  simply  ordered  A  to  make  him  a  barge, 
the  ownership  in  the  barge  would  not,  under  the  section,  pass  to 
B  till  the  barge  was  made.  If  the  parties,  however,  agree  that 
payment  for  it  shall  be  made  by  instalments  during  the  course  of 
the  making,  the  inference  from  this  will  be,  that  they  intended 
that,  on  payment  of  each  instalment,  the  ownership  of  that  part 
of  the  barge  in  respect  of  which  the  instalment  was  paid  should 
pass  to  the  purchaser.  The  provision  for  payment  regulated  by 
particular  stages  of  the  work  is  said  to  be  made  with  the  view  of 
giving  the  purchaser  the  security  of  certain  portions  of  the  work 
for  which  he  is  to  pay,  and  to  be  equivalent  to  an  express  provi- 
sion that  on  payment  of  the  first  instalment  the  general  property 
in  so  much  of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaser  (a).  It  is  a  question  of  construction  whether  this  effect 
is  to  be  given  to  payments,  or  whether  they  are  simply  to  be  taken 

(a)  Clarke  v,  Spenoe,  4  A.  &  £.,  448 ;  Benj.  on  Sale,  229. 
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as  payments  on  account,  and  the  intention  of  the  parties  mnst,  in 
each  instance,  be  gathered  from  the  language  employed  and  the 
general  circumstances  of  the  case  (a).] 

80.     Where,  by  a  contract  for  the  sale  of  goods, 

Completion  of     '^®  Seller  IS  to  do  anything  to  them 

sale    of    goods    for  the  Durpose  of  puttinir  them  into 

whionthe  seller  •         i  •   i      i      i  • 

is  to  put   into    a  State  lu  which  the  buyer  is  to  take 
buyer  is  to  take    them,  the  Sale  is  not  complete  until 
®™'  such  thing  has  been  done. 

Illustration, 
(a.)  A,  a  ship-builder,  contracts  to  sell  to  B,  for  t  stated  price,  a 
vessel  wbieb  is  lying  in  A's  yard  ;  the  vessel  to  be  rigged  and  fitted  for 
a  voyage,  and  the  price  to  be  paid  on  delivery.  Under  the  contract, 
tbe  property  in  tlie  vessel  does  not  pass  to  B  until  the  vessel  has  been 
rigged,  fitted  up,  and  delivered. 

[This  section  explains  the  word  "  finished  '*  in  Section  79.  A 
thing  is  not  "  finished  "  in  such  a  sense  as  to  pass  the  ownership 
in  it  to  the  purchaser,  so  long  as  anything  remains  to  be  done  in 
order  to  put  it  into  the  state  in  which  the  buyer  is  to  take  it. 

The  rule  is  thus  expressed  by  Blackburn,  J.  (b) :  "  Where,  by  the 
agreement,  the  vendor  is  to  do  anything  to  the  goods  for  the  pur- 
pose of  putting  them  into  that  state  in  which  the  purchaser  is  to 
be  bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall  (in  the 
absence  of  circumstances  indicating  a  contrary  intention)  be  taken 
to  be  a  condition  precedent  to  the  vesting  of  the  property."  In 
Acraman  v.  Morrice{c),  it  appeared  that  the  course  of  the  trade  was 
that  the  seller  of  timber  should  sever  the  portions  rejected  by  the 
buyer  at  his  own  expense.  Before  this  was  done  the  seller  became 
bankrupt,  and  the  buyer  himself  had  the  rejected  portions  severed, 
and  carried  away  the  rest.  In  an  action  brought  against  him  by 
the  bankrupt's  assignees,  it  was  held  that  the  property  had  not 
passed  to  him,  because  something  remained  to  be  done  by  the 
seller. 

(a)  Anglo-Egjptian,  kc,  Ck>.  v.  Bennie,  L.  B.,  10  0.  P.,  271. 
(()  Blackbnm  on  Sales,  151. 
(c)  8  0.  B.,  449. 
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The  observation  made  on  Section  79  applies  equally  to  the 
present  section,  viz,,  that  it  is  not  intended  to  operate  in  super-* 
session  of  the  intention,  expressed  or  indicated,  of  the  parties  as 
to  the  moment  at  which  ownership  shall  pass,  but  merely  to  fix 
that  moment  in  cases  where  no  such  intention  has  been,  expressly 
or  impliedly,  indicated. 

The  performance  of  an  act  by  the  purchaser,  as  well  as  of  ouq 
by  the  seller^  may  be  made  a  condition  necessary  to  the  passing 
of  the  property.  Thus,  where  iron  was  sold  under  a  contract 
stipulating  that  certain  bills  of  the  plaintiff,  then  outstanding, 
should  be  taken  up ;  the  defendant  failed  to  comply  with  the  con^- 
dition  after  some  of  the  iron  was  deliyered,  and  it  was  held  that 
the  plaintiff  was  entitled  to  recover  his  possession  (a).] 

81.  Where  anything  remains  to  be 
sale  °^of  goo^  done  to  the  goods  by  the  seller  for  the 
to^  do^^^hhi^     purpose  of  ascertaining  the  amount  of 

toSS^^S    *''®  f"'''^®'  *^'®  ^""^^  ^^    "^"^^  complete 
until  this  has  been  done. 

Illustrations, 

(a.)  A,  the  owner  of  a  stack  of  bark,  contracts  to  sell  it  to  B,  weigh 
and  deliver  it,  at  100  rupees  per  ton.  B  agrees  to  take  and  pay  for  it 
on  a  certain  day.  Part  is  weighed  and  delivered  to  B ;  the  owner- 
ship of  the  residue  is  not  transferred  to  B  until  it  has  been  weiglied 
pursuant  to  the  contract. 

(6.)  A  contracts  to  sell  a  heap  of  clay  to  B  at  a  certain  price  per 
ton.  B  is,  by  the  contract,  to  load  the  clay  in  his  own  carts,  and  to 
weigh  each  load  at  a  certain  weighing-machine,  which  his  carts  must 
pass  on  their  way  from  A*8  ground  to  B's  place  of  deposit.  Here, 
nothing  more  remains  to  be  done  by  the  seller ;  the  sale  is  complete^ 
and  the  ownership  of  the  heap  of  clay  is  transferred  at  once. 

[The  two  preceding  sections  deal  with  cases  in  which  either 
the  goods  are  unascertained,  or  something  further  has  to  be 
done  in  order  to  render  them  fit  for  delivery.  In  the  present 
section  we  have  another  class  of  cases,  viz,,  where  nothing 
further  remains  to  be  done  to  the  goods  in  order  to  render  them 
fit  for  delivery,  but  where  something  has  still  to  be  done  by  the 

(a)  Bishop  v.  Shillito,  2  B.  &  Aid.,  329. 
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seller  in  order  to  ascertain  the  price.  It  may  be  to  weigh  or 
measure,  or  count,  or  to  test  the  quality  or  quantity,  in  some 
manner  agreed  on.  The  effect  in  each  case  is  the  same.  If  this 
has  still  to  be  done  by  the  seller,  the  ownership  of  the  goods  is 
not  transferred.  If  it  is  still  to  be  done,  but  by  the  pur- 
chaser or  any  other  person  except  the  seller,  the  sale  may  he 
complete.] 

82.  Where  the  goods  are  not  ascertained  at  the 
Completion  of    ^^^^  ^^  making  the  contract  of  sale, 

sale,  when  goodfl    jfc  is   nccessarv  to  the  Completion  of 

are  unascertain-  *^  ^ 

edatdateofcon-    the  Sale  that  the  goods  shall  be  ascer- 

tract.  ^   •       1 

tamed. 

lUustraiion. 

A  agrees  to  sell  to  B,  20  tons  of  oil  in  A*8  cisterns.  A*s  cisterns 
contain  more  than  20  tons  of  oil.  No  portion  of  the  oil  has  become 
the  property  of  B. 

[This  proposition  is  comprehended  in  Section  79.  See  note  to 
that  section.] 

83.  Where  the  goods  are  not  ascertained  at  the 

time   of  making   the   agreement    for 

Ascertainment  i       v     ^  i  •        ^.i       i  - 

of  goods  by  sub-  Sale,  Dut  goous  answcnng  the  descnp- 
pnation.  *^^"^  ^^^^  ^^  *'*®  agreement  are  subsequent- 
ly appropriated  by  one  party,  for  the 
purpose  of  the  agreement,  and  that  appropriation 
is  assented  to  by  the  other,  the  goods  have  been 
ascertained,  and  the  sale  is  complete. 

Illustration, 

A,  having  a  quantity  of  sugar  in  bulk,  more  tban  sufficient  to  fill 
20  hogsheads,  contracts  to  sell  B  20  hogsheads  of  it.  After  the  con- 
tract, A  fills  20  hogsheads  with  the  sugar,  and  gives  notice  to  B  that 
the  hogsheads  are  ready,  and  requires  him  to  take  them  away.  B  says 
he  will  take  them  as  soon  as  he  can.  By  this  appropriation  by  A, 
and  assent  by  B,  the  sugar  becomes  the  property  of  B. 

[Sections  79  and  82  prescribe,  as  one  of  the  conditions  essential 
to  the  passing  of  ownership  in  goods,  that  the  goods  should  be 
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ascertained.     This   and  the  next  section  point  out  two  modes  in 
which  this  ascertainment  may  take  place. 

Under  this  section  there  must  be  an  appropriation  of  the  goods 
by  the  seller  for  the  purposes  of  the  contract,  and  that  appropria- 
tion must  be  assented  to  by  the  buyer.  The  rule  is  thus  laid 
down  by  Holroyd,  J. : — "  the  selection  of  the  goods  by  one  party, 
and  the  adoption  of  that  act  by  the  other,  converts  that  which 
before  was  a  mere  agreement  to  sell  into  an  actual  sale,  and  the 
property  thereby  passes"  (a).] 

84.     Where  the  goods  are  not  ascertained  at  the 
,     time   of  making  the  contract  of  sale, 

Asoertainnieiit  ^  ^ 

of  goods  by  eel-     and,  by  the  terms  of  the  contract,  the 

ler's  selection.  n       •     ^       i  .        •.^  n 

seller  is  to  do  an  act  with  reference 
to  the  goods  which  cannot  be  done  until  they  are 
appropriated  to  the  buyer,  the  seller  has  a  right  to 
select  any  goods  answering  to  the  contract,  and  by 
his  doing  so,  the  goods  are  ascertained. 

Ilhutration, 

B  agrees  with  A  to  purchase  of  him,  at  a  stated  price,  to  be  paid  on 
a  fixed  day,  50  maunds  of  rice  out  of  a  larger  quantity  in  A*s  granary. 
It  is  agreed  that  B  shall  send  sacks  for  the  rice,  and  that  A  shall  put 
the  rice  into  them.  B  does  so,  and  A  puts  60  maunds  of  rice  into  the 
sacks.    The  goods  have  been  ascertained. 

[In  Section  83  the  ascertainment  of  the  goods  took  place  by 
an  appropriation  on  the  part  of  the  seller  assented  to  by  the 
purchaser.  Such  assent  would  ordinarily,  of  course,  be  subse- 
quent to  the  appropriation.  The  present  section,  however,  pro- 
vides for  a  case  in  which  the  buyer's  assent  is  given  antecedently 
to  an  appropriation  by  the  seller ;  for  by  the  terms  of  the 
contract  the  seller  is  to  deal  with  the  goods  in  a  manner  which 
is  only  possible  supposing  an  appropriation  to  have  been  first 
made,  and  the  buyer  in  agreeing  that  the  seller  shall  so  deal 
with  the  goods,  impliedly  assents  d  priori  to  the  appropriation. 

In  Aldridge  v.  Johnson  (6),  the  English  case  from  which  the 
Illustration  appears  to  be  taken,  Campbell,  0.  J.,  observed :  As 

(a)  Eohde  r.  Thwaites,  6  B.  &  C,  388.  (J)  7  R  &  B.,  885. 
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soon  as  each  sack  was  filled  with  barley,  '^  eo  instanti  the  property 
in  each  sackfall  vested  in  plaintiff :  I  consider  that  here  was  d 
priori  an  assent  by  the  plaintiff:  "  not  only  was  there  a  sale  of  bar- 
ley, but  it  was  a  sale  of  part  of  a  specific  bulk  which  the  plaintiff 
had  seen,  and  he  sends  the  sacks  to  be  filled  oat  of  that  bulk  ; 
and  out  of  that  only  could  the  yendee's  sacks  be  filled.  No 
subsequent  assent  was  necessary  if  the  sacks  were  properly 
filled.  So,  also,  putting  oil  into  bottles  has,  under  like  circum- 
stances, been  regarded  as  an  act  of  appropriation  sufficient  to 
pass  the  ownership  (a).  When  the  act  of  appropriation  consists 
in  the  shipment  of  goods,  it  is  not  completed  until  the  bill  of 
lading  is  given,  and  if  by  it  the  goods  are  not  made  deliverable 
to  the  buyer,  there  is  no  appropriation  to  him.  The  defendants 
bought  from  one  Munoz  all  the  ore  of  a  certain  mine,  stipulating 
that  it  should  be  shipped  by  Munoz  and  become  their  property  on 
being  paid  for.  Munoz,  instead  of  loading  the  ship  with  ore  on 
account  of  defendants,  as  he  should  have  done,  shipped  it  and 
took  bills  of  lading,  making  the  cargo  deliverable  to  the  order 
of  one  8.,  who  was  a  mere  sham.  The  question  being,  whether  the 
plaintiffs,  who  took  as  pledgees  of  the  cargo  from  Munoz,  or  the 
defendants,  who  had  made  payments  exceeding  its  price,  were 
entitled  to  the  cargo,  it  was  held  that,  notwithstanding  the  terms 
of  the  contract,  some  appropriation  was  necessary  to  distinguish 
the  one  paid  for  from  that  not  paid  for,  and  to  transfer  the  pro- 
perty in  it  to  the  defendants,  and  that  the  shipment  by  Munoz, 
being  such  as  described,  did  not  constitute  a  sufficient  appro- 
priation (ft).] 

85.     Where  an  agreement  is  made  for  the  sale  of 
Transfer  of    immoveable   and   moveable  property 

ownershipof  ,  ^  r      r       ./ 

moveable  pro-  combined,  the  ownership  of  the  move- 
together  with  able  property  does  not  pass  before  the 
unmoTea  e.  transfer  of  the  immoveable  property. 


(a)  Langton  v.  Higgins,  4  H.  &  N.,  402. 

(b)  Gabarron  v,  Kreeft,  L.  R.,  10  Ex.,  274 ;  see  Buchanan  v,  Aydall, 
16B.L.B.,276. 
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lllttStratUm, 

A  agrees  with  B  for  the  sale  of  a  house  and  furniture.  The  owner- 
ship of  the  furniture  does  not  pass  to  B  until  the  house  is  conyejed 
to  B. 

[Under  the  circumstances  stated  in  this  section,  the  contract 
is  an  entire  one,  and  until  its  completion,  no  property  passes  (a).] 

86.     When   goods  have    become    the    property 

Buyer  to  bear    of  the  buyer,  he  must  bear  any  loss 

^e*^nSws    arising  from  their  destruction  or  in- 

property.  jury. 

Illustrations, 

(a.)  B  ofiers,  and  A  accepts,  100  rupees  for  a  stack  of  fire-wood 
standing  on  A*s  premises,  the  fire- wood  to  be  allowed  to  remain  on 
A*s  premises  till  a  certain  day,  and  not  to  be  taken  away  till  paid  for. 
Before  payment,  and  while  the  fire-wood  is  on  A*s  premises,  it  is 
accidentally  destroyed  by  fire.    B  must  bear  the  loss. 

{b,)  A  bids  1,000  rupees  for  a  picture  at  a  sale  by  auction.  After 
the  bid,  it  is  injured  by  an  accident.  If  the  accident  happens  before 
the  hammer  falls,  the  loss  falls  on  the  seller ;  if  afterwards,  on  A« 

[The  question  who  is  to  bear  the  risk  of  loss  of  the  thing  sold 
is  determined  here  according  to  the  Common  law  rule.  The 
party  in  whom  the  property  is  Tested  at  the  moment  of  the  loss 
bears  the  burden  of  it,  and  therefore  the  question  of  risk  is 
identical  with  the  question  of  the  transfer  of  the  property.  Until 
the  property  is  transferred,  no  consideration  and  no  risk  has 
passed  to  the  buyer.  If  there  is  a  misdescription,  he  can  according- 
ly retract  at  any  time  before  the  conyeyance  (5),  and  if  the  thing 
is  destroyed  before  the  ownership  is  vested  in  him,  he  is  absolved 
from  the  obligation  to  pay  the  price.  In  equity,  on  the  other  hand, 
the  rule,  consequent  on  the  principle  that  the  buyer  becomes  owner  by 
mere  force  of  the  contract,  is,  that  on  him,  from  the  time  of  the  mak- 
ing of  the  contract,  falls  the  risk  of  destruction  (c).  This  rule  has 
been  adopted  in  the  13th  Section  of  the  Specific  Belief  Act, 

(a)  Lanyon  v.  Toogood,  13  M.  &  W.,  27. 
lb)  Flight  V.  Booth,  1  Bing.,  N.  C,  370. 

(c)  Paine  v.  Meller,  6  Yes.,  849  ;  Sugden's  Vendors  and  Purchasers,  291. 
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•which  section  as  well  as  the  present  have  to  be  read  with  the 
56th  Section  of  this  Act ;  see  note  to  Section  56.] 

87.     When   there  is  a  contract  for  the  sale   of 
Transfer     of    S^^^^  ^^^  yet  iu  existence,  the  owner- 

ownerehip      of    glnp   of  the    goods    mav   be    trans- 
goods  agreed  to  '^  o  »  i 
be    Bold    while    terred  by  acts  done  after  the  goods 

non-existent.  i  i      •  ^     i 

are  produced,  in  pursuance  of  the 
contract,  by  the  seller,  or  by  the  buyer  with  the 
seller's  assent. 

Illustrations, 

(a,)  A  contracte  to  sell  to  B,  for  a  stated  price,  all  the  indigo  which 
shall  be  produced  at  A*8  factory  during  the  ensning  year.  A,  when 
the  indigo  has  been  manufactured,  gives  B  an  acknowledgment  that 
he  holds  the  indigo  at  his  disposal.  The  ownership  of  the  indigo  yests 
in  B  from  the  date  of  the  acknowledgment. 

(b,)  A,  for  a  stated  price,  contracts  that  B  may  take  and  sell  any 
crops  that  shall  be  grown  on  A's  land  in  succession  to  the  crops  then 
standing.  Under  this  contract,  B,  with  the  assent  of  A,  takes  posses- 
sion of  some  crops  grown  in  succession  to  the  crops  standing  at  the 
time  of  the  contract.  The  ownership  of  the  crops,  when  taken  posses- 
sion of,  vests  in  B. 

(c.)  A,  for  a  stated  price,  contracts  that  B  may  take  and  sell  any 
crops  that  shall  be  grown  on  his  land  in  succession  to  the  crops  then 
standing.  Under  this  contract,  B  applies  to  A  for  possession  of  some 
crops  grown  in  successsion  to  the  crops  which  were  standing  at  the 
time  of  the  contract.  A  refuses  to  give  possession.  The  ownership 
of  the  crops  has  not  passed  to  B,  though  A  may  commit  a  breach  of 
contract  in  refusing  to  give  possession. 

[Sections  83  and  84  provide  for  the  case  of  unascertained 
goods,  and  show  how  the  ascertainment  necessary  in  order  to 
effect  a  transfer  of  ownership  may  take  place.  The  present 
section  deals  with  the  case  where  the  goods  are  nonrexistetU  at 
the  time  of  the  contract,  and  shows  how  an  act  of  the  seller,  done 
after  the  goods  are  produced,  in  pursuance  of  the  contract,  or 
an  act  of  the  buyer  to  which  the  seller  consents,  will  operate 
to  pass  the  ownership.  Thus,  in  Illustration  (a),  the  seller  of 
the  indigo  gives  the  buyer  an  acknowledgment  that  he  holds  it 
at  his  disposal,   and  so   transfers   the  ownership  to  him.     In 
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Illustration  (b),  the  buyer  does  something  to  which  the  seller 
consents,  and  the  same  result  is  produced.  In  Illustration  (c), 
although  the  thing  contracted  for  has  come  into  existence,  the 
seller  neither  does  anything  for  the  purpose  of  passing  the  owner- 
ship of  it  to  the  buyer,  nor  will  he  assent  to  the  buyer  doing 
anything  towards  vesting  the  ownership  in  himself ;  the  owner- 
ship, accordingly,  is  not  transferred.  This  section  expresses 
the  result  of  the  Common  law  cases  (a),  which  are  in  accordance 
with  Bacon's  Maxim — ^^  Licet  diapositio  de  interesse  futuro  ait 
tnutilisy  tamen  potest  fieri  declaratio  prcecedens,  qucB  sortiatur 
effectum^  interveniente  novo  actu ;"  but  in  equity  a  different  rule 
prevails,  and  a  contract  for  the  sale  of  chattels  to  be  hereafter 
acquired,  as,  for  instance,  of  machinery  to  be  added  or  substituted, 
attaches  on  the  specific  property  which  is  agreed  to  be  bound 
by  it,  and  no  fresh  act  is  required  on  the  part  of    the  vendee  {h),  ] 

88.     A  contract  for  the  sale  of  goods  to  be  deli- 

Contracttoseii     vered  at  a  future   day   is    binding, 

£?":^Iy!g'o^  ^  though  the  goods  are  not  in  the  pos- 

not  in  seller's    gessiou   of  the  sclIcr  at  the    time  of 

possession        at 

date  of  contract,  making  the  contract,  and  though,  at 
that  time,  he  has  no  reasonable  expectation  of  ac- 
quiring them  ot)ierwise  than  by  purchase. 

Illustration. 

A  contracts,  on  the  first  January,  to  sell  B  50  shares  in  the  East 
Indian  Railway  Company,  to  be  delivered  and  paid  for  on  the  first 
March  of  the  same  year.  A,  at  the  time  of  making  the  contract,  is  not 
in  possession  of  any  shares.    The  contract  is  valid. 

[The  circumstances  under  which  ownership  is  transferred 
having  been  discussed  in  the  preceding  sections,  the  present 
section  is  intended  merely  to  meet  a  doubt  which  might  other- 
wise have  been  suggested  as  to  contracts  for  the  sale  of  non-existent 
or  unascertained  goods.    Such  contracts  do  not,  as  the  preceding 


(a)  Lnnn  v.  Thornton,  1  0.  B.,  379. 

(h)  Hobroyd  v.  Marshall,  10  H.  L.  0.,  191 ;  Langton  v.  Horton,  1   Hare, 
549, 
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sections  explain,  operate  to  pass  ownership,  bnt  they  are  none 
the  less  Yalid  :  nor  is  the  validity  of  a  contract  for  sale  of  goods 
not  in  the  possession  of  the  seller  affected  by  the  consideration 
that  it  contemplates  his  purchase  of  the  goods  in  order  to  a  per- 
formance of  the  contract.  It  is  possible,  howeyer,  that  contracts 
purporting  to  be  sales  of  goods  not  in  possession  of  the  seller 
may  be  in  fact  mere  wagers  in  disguise,  and  in  this  case  they 
will  be  invalid  under  the  provisions  of  Section  30. 

A  sale  of  things  the  acquisition  of  which  by  the  vendor 
depended  upon  fortuitous  circumstances  was  called  in  the  civil' 
law  "  venditio  spetf*  and  such  a  contract  was  complete  independ- 
ently of  the  fact  of  acquisition.  On  the  other  hand,  a  sale  of 
things  which  would  in  the  ordinary  course  of  events  come  into 
existence,  as,  for  instance,  the  sale  of  a  future  crop,  was  not 
complete  until  it  was  actually  grown.  Under  this  Act  it  seems 
that  ownership  can  in  no  case  pass  until  the  goods  are  in  exist- 
ence (Section  87),  in  the  possession  of  the  seller,  and  appro- 
priated to  the  contract  (Section  8^).  The  purchaser  has, 
however,  whether  ownership  has  passed  or  not,  the  remedy  of  an 
action  for  the  breach  of  the  contract.] 

89.    Where  the  price  of  goods  sold  is  not  fixed 
Determination      by  the  Contract  of  sale,  the  buyer  is 
byKSt  ^    feound  to  pay  the  seller  such  a  price 
as  the  Court  considers  reasonable. 

JUusiration. 

B,  living  at  Patna,  orders  of  A,  a  coach-builder  at  Calcutta,  a  car- 
riage of  a  particular  description.  Nothing  is  said  by  either  as  to  the 
price.  The  order  having  been  executed,  and  the  price  being  in  dis- 
pute  between  the  buyer  and  the  seller,  the  Court  must  decide  what 
price  it  considers  reasonable. 

[The  eflfect  of  this  section  is  to  enact  as  a  rule  ot  law  that 
which,  under  the  circumstances  of  the  case,  must  be  presumed 
to  have  been  the  intention  of  the  parties.  Where  people  buy 
and  sell  without  taking  the  trouble  to  ascertain  or  name  a  price, 
the  inference  is  that  they  are  content  to  abide  by  ordinary  rates, 
and  to  submit  the  adjustment  of  them  to  the  ordinary  tribunals.] 
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Delivery. 

90.     Delivery  of  goods  sold  may    be   made  by 

DeUyery  how    doing  anything  which  has  the  effect 

°^*^^  of  putting  them  in  the  possession  of 

the  buyer,  or  of  any  person  authorized  to  hold  them 

on  his  behalf. 

lllustrationi, 

(a.)  A  0ell8  to  B  a  hone,  and  causes  or  permits  it  to  be  removed 
from  A*s  stables  to  B*s.    The  removal  to  fi*s  stable  is  a  delivery. 

(b.)  B,  in  England,  orders  100  bales  of  cotton  from  A,  a  merchant 
of  Bombay,  and  sends  his  own  ship  to  Bombay  for  the  cotton.  The 
putting  the  cotton  on  board  the  ship  is  a  delivery  to  B. 

(c.)  A  sells  to  B  certain  specific  goods  which  are  locked  up  in  a 
godown.  A  gives  B  the  key  of  the  godown,  in  order  that  he  may  get 
the  goods.     This  is  a  delivery. 

(d,)  A  sells  to  B  ^ve  specific  casks  of  oil.  The  oil  is  in  the  ware* 
house  of  A.  B  sells  the  five  casks  to  C.  A  receives  warehouse-rent  for 
them  from  C.  This  amouuts  to  a  delivery  of  the  oil  to  C,  as  it  shows  aa 
assent  on  the  part  of  A  to  hold  the  goods  as  warehouseman  of  C. 

(tf.)  A  sells  to  B  50  maunds  of  rice  in  the  possession  of  C,  a  ware* 
houseman.  A  gives  B  an  order  to  C  to  transfer  the  rice  to  B,  and  G 
assents  to  such  order,  and  transfers  the  rice  in  his  books  to  B.  Thi» 
is  a  delivery. 

(/.)  A  agrees  to  sell  B  five  tons  ot  oil,  at  1,000  rupees  per  ton,  to  be 
paid  for  at  the  time  of  delivery.  A  gives  to  C,  a  wharfinger,  at  whose 
wharf  he  had  twenty  tons  of  the  oil,  an  order  to  transfer  five  of  them 
into  the  name  of  B.  C  makes  the  transfer  in  his  books,  and  gives  A*8 
derk  a  notice  of  the  transfer  for  B.  A*b  clerk  takes  the  transfer-notice 
to  B,  and  ofiers  to  give  it  him  on  payment  of  the  price  of  the  oil.  B 
refuses  to  pay.  There  has  been  no  delivery  to  B,  as  B  never  assented 
to  make  G  his  agent  to  bold  for  him  the  G^e  tons  selected  by  A. 

[Besides  the  necessity  of  the  goods  being  ascertained,  Section 
78  prescribes,  as  one  of  the  alternative  essentials  of  a  transfer  of 
ownership,  that  there  should  be  delivery.  This  and  the  two  follow* 
ing  sections  describe  in  what  delivery  consists.  If  the  thing  sold  i» 
in  the  seller's  possession,  he  may  either  actually  put  it  in  the 
control  of  the  buyer  or  his  agent,  as  in  Blnstrations  (a),  (b)  and 
(c),  or  he  may  change  the  character  of  his  own  possession  and 
become  a  bailee  for  the  buyer,  or  for  the  buyer's  sab-purchaser,  a» 
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in  niastratioQ  (d).  In  the  first  case  no  difficulty  can  arise.  In- 
stances of  the  second  occar  when  a  seller,  after  completion  of  the 
bargain,  hires  or  borrows  the  things  sold,  or  undertakes  to  keep 
it  for  the  purchaser.  In  Elmore  v.  Stone  (a)  and  Marvin  v.  Wal- 
lace {h\  such  facts  were  proved  with  regard  to  a  horse,  and  it  was 
held  that  there  had  been  an  actual  receipt  by  the  vendee,  the 
vendor  having  changed  his  character  from  that  of  owner  to  that 
of  bailee  or  agent  for  the  purchaser. 

If  the  thing  sold  is  in  the  possession  of  a  third  person,  he  may, 
by  means  of  an  agreement  between  himself  and  the  two  parties 
to  the  sale,  be  converted  from  an  agent  for  the  vendor  into  an 
agent  for  the  purchaser.     This  case  is  illustrated  by  (e). 

The  mere  giving  of  a  delivery-order  to  the  buyer  does  not, 
therefore,  of  itself,  without  the  assent  of  the  bailee  of  the  goods, 
constitute  delivery  (c).  In  Oodte  v.  Rose  (d),  a  warehouseman's 
certificate  was  given  to  the  buyer  upon  the  condition  of  his  giving 
a  cheque  for  the  price,  and,  that  condition  not  having  been  per- 
formed, it  was  held  that  there  was  no  complete  contract  between 
the  three  parties,  and  therefore  no  receipt. 

A  distinction  is  made  by  the  custom  of  merchants  between 
delivery-orders,  wharfingers'  warrants  and  such  documents,  and 
bills  of  lading ;  and  while  a  delivery  of  the  goods  is  not  effected 
by  the  transfer  of  the  former  documents,  such  a  result  does  follow 
from  the  transfer  of  bills  of  lading.  The  reason  of  this  distinction 
is  thus  stated  by  Blackburn,  J. :  "  They  differ  in  this  respect, 
that  when  goods  are  at  sea,  the  purchaser  who  takes  the  bill 
of  lading  has  done  all  that  is  possible  in  order  to  take  possession 
of  the  goods,  as  there  is  a  physical  obstacle  to  his  seeking  out 
the  master  of  the  ship  and  requiring  him  to  attorn  to  his 
rights ;  but  when  the  goods  are  on  land,  there  is  no  reason 
why  the  person  who  receives  a  delivery-order  or  dock-warrant 
should  not  at  once  lodge  it  with  the  bailee,  and  so  take  actual  or 
constructive  possession  of  the  goods.  There  is,  therefore,  a  very 
sufficient  reason  why  the  custom  of  merchants  should  make  the 
transfer  of  the  bill  of  lading  equivalent  to  an  actual  delivery 
of  possession,  and  yet  not  give  such  an  effect  to  the  transfer 

(a)  1  Taunt.,  458.  (J)  25  L.  J.,  Q.  B.,  369. 

(0  BentaU  v.  Bom,  3  B.  &  C,  428.       (d)  25  L.  J.,  0.  P.,  61. 
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of  docTiments  of  title  to  goods  on  shore.  Besides  this  sub- 
stantial difference  between  them,  there  is  the  more  technical  one, 
that  bills  of  lading  are  ancient  mercantile  documents  which  m&j 
be  subject  to  the  Law  Merchant,  whilst  the  other  class  of  docu- 
ments are  of  modern  invention,  and  no  custom  of  merchants 
-  relating  to  them  has  eyer  been  established"  (a).  See  Section 
102  and  note,  as  to  effect  of  assignment  of  documents  of  title 
on  right  of  stoppage,  and  Section  121  as  to  a  result  of  delivery.] 

91.     A  delivery  to  a  wharfinger  or  carrier  of  the 
-v>m^  *  J  V     goods  sold,  has  the  same  effect  as  a 

Effect  of  dell-      o  » 

very  to  wharfin-  delivery  to  the  buyer,  but  does  not 
^^  ^'  render  the  buyer  liable  for  the  price 

of  goods  which  do  not  reach  him,  unless  the  deli- 
very is  so  made  as  to  enable  him  to  hold  the  whar- 
finger or  carrier  responsible  for  the  safe  custody  or 
delivery  of  the  goods. 

Illwtration, 

B,  at  Agra,  orders  of  A,  who  lives  at  Calcutta,  three  casks  of  oil  to 
be  sent  to  him  by  railway.  A  takes  three  casks  of  oil  directed  to  B  to 
the  railway-station,  and  leaves  them  there  without  conforming  to  the 
rules  which  must  be  complied  with  in  order  to  render  the  Railway 
Company  responsible  for  their  safety.  The  goods  do  not  reach  B. 
There  has  not  been  a  sufficient  delivery  to  charge  B  in  a  suit  for  the 
price. 

[Where,  under  the  contract,  the  seller  is  to  send  the  goods  to 
the  buyer,  a  delivery  of  the  goods  to  a  common  carrier,  h  fortiori 
to  a  carrier  expressly  designated  by  the  buyer,  for  the  purpose  of 
being  conveyed  to  him  or  according  to  his  directions,  constitutes, 
under  English  law,  a  delivery  to  the  buyer  (b).  This  rule  is 
reproduced  in  the  present  section,  and  applied  to  the  case  both  of 
carriers  and  wharfingers.  The  delivery  must,  however,  be  of  so 
complete  a  character  as  to  render  the  carrier  or  wharfinger 
esponsible  for  the  goods ;  otherwise,  it  is  obvious,  an  improper 

(a)  Blackburn  on  Sales,  297. 

lb)  Smith  V.  Hudson,  34  L.  J.,  Q.  B.,  145. 
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risk  is  thrown  upon  the  buyer.  Thus,  in  Clarke  ▼.  Hutchms  (a), 
the  seller  neglected  to  inform  the  carriers  that  the  yalue  of  the 
goods  exceeded  £5,  although  the  carriers  had  advertised  that  thej 
would  not  be  responsible  for  packages  aboye  that  amount,  unless 
declared  and  paid  for  as  such.  It  was  held  that  the  seller  had 
made  no  deliverj  of  the  goods,  not  haying  '^  put  them  into  such  a 
course  of  conyeyance,  as  that,  in  case  of  a  loss,  the  defendant 
might  have  his  indemnity  against  the  carriers.''  In  the  same 
way  a  delivery  to  a  Railway  Company,  which  failed  to  comply 
with  the  requirements  of  Section  10  of  Act  XVIII  of  1854,  or 
to  a  common  carrier,  in  contravention  of  Act  III  of  1865,  Section 
3,  would  not  render  the  buyer  liable  for  the  price.  It  would 
seem  from  the  terms  of  the  section,  that,  in  case  of  a  part  only 
of  the  goods  being  lost,  the  purchaser  would  be  bound  to  accept 
the  remainder,  a  proportionate  reduction  of  the  price  being 
made.] 

92,    A  delivery  of  part  of  goods,  in  progress  of 
Effect  of  part-    til©   delivery   of  the  whole,   has  the 
deHvery.  same  effect,  for  the  purpose  of  passing 

the  property  in  such  goods,  as  a  delivery  of  the 
whole ;  but  a  delivery  of  part  of  the  goods,  with 
an  intention  of  severing  it  from  the  whole,  does  not 
operate  as  a  delivery  of  the  remainder. 

lUusiratians, 

(a.)  A  ship  arrives  in  a  harbour  laden  with  t  cargo  consigned  to 
A,  the  buyer  of  the  cargo.  The  captain  begins  to  discbarge  it,  and 
delivers  over  part  of  the  goods  to  A  in  progress  of  the  delivery  of  the 
whole.  This  is  a  delivery  of  the  cargo  to  A  for  the  purpose  of  passing 
the  property  in  the  cargo. 

(6.)  A  sells  to  B  a  stack  of  fire-wood,  to  be  paid  for  by  B  on  deli- 
very. After  the  sale,  B  applies  for  and  obtains  from  A  leave  to  take 
away  some  of  the  fire-wood.  This  has  not  the  legal  effect  of  delivery 
of  the  whole. 

(c.)  A  sells  50  maunds  of  rice  to  B.  The  rice  remains  in  A*s  ware- 
house.   After  the  sale,  B  sells  to  C  10  maunds  of  the  rice,  and  A,  at 

(a)  H  East,  475. 
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B*8  desiire,  sends  the  10  maunds  to  C.    This  has  not  the  legal  effect 
of  a  delivery  of  the  whole. 

[A  part-delivery  may,  it  will  have  been  observed,  have  tbe 
same  effect  under  Section  78  as  a  complete  delivery,  in  cansing 
a  transfer  of  ownership  in  the  whole  of  the  goods  sold.  The 
present  section,  however,  provides  a  very  important  modification  of 
this  rule  :  it  is  not  every  partial  delivery  which  has  this  effect,  but 
only  a  partial  delivery  "  in  progress  of  deliveiy  of  the  whole."  It 
is  a  question  of  fact,  to  be  determined  by  the  circumstances  of  each 
case,  whether  the  delivery  of  part  is  to  be  taken  as  an  inchoate 
delivery  of  the  whole,  or  whether  there  is  an  intention  to  sever 
the  part  delivered  from  the  rest.  Thus,  in  a  case  on  which 
Illustration  (b)  is  founded,  the  circumstance  of  leave  being 
asked  and  obtained  from  the  vendor  to  take  away  a  part  of 
a  parcel  of  hay  was  taken  to  indicate  an  intention  to  sever  that 
part  (a).  So  a  delivery  of  two  puncheons  of  rum  out  of  a  larger 
quantity  was  held  not  to  be  a  delivery  of  the  whole,  the  vendor 
having  refused  a  delivery-order  for  the  whole  (5).  In  the  same 
case  it  was  held  that  the  taking  of  samples,  which  were  not  taken 
as  part  of  the  bulk,  did  not  divest  the  vendor's  possession  of  the 
remainder.  On  the  other  hand,  where  an  order  was  given  for 
several  classes  of  goods  under  one  contract,  the  delivery  and 
acceptance  of  one  class  was  held  to  be  part  acceptance  of  the 
whole  (c),  and  generally,  where  delivery  is  made  in  the  ordinary 
course  of  business,  as  in  Illustration  (a),  with  no  special  cir- 
cumstance attending  it,  the  inference  seems  to  be  that  there  is 
no  intention  to  sever  a  part  from  the  whole,  and  such  a  partial 
delivery  will  have  the  same  effect  in  transferring  the  ownership 
of  the  whole  of  the  goods  sold  as  a  complete  delivery.] 

93.  In  the  absence  of  any  special 
bo^d  to^'deuver  promisc,  the  seller  of  goods  is  not 
unta  buyer  ap-    fcound  to  deliver  them  until  the  buyer 

phesfordehvery.  ,.       •        i   i- 

applies  for  delivery* 


{a)  Bunney  v,  Poyntz,  4  B.  &  Ad.,  668. 
(fi)  Dixon  t?.  Yates,  5  B.  &  Ad.,  313. 
\o)  lafiott  V.  Thomaa,  8  M.  &  W.,  170. 
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[This  and  the  following  section  define  the  position  of  bnjers 
and  sellers  in  cases  in  which  there  is  no  special  promise  as  to 
deli7ery  or  as  to  the  place  at  which  it  is  to  take  place. 

All  that  the  vendor  is  ordinarily  bound  to  do  is  so  to  hold  the 
goods  at  the  bn7er*s  disposal  that  he  may  remove  them  without 
lawful  obstruction.  There  is  no  breach  of  contract  on  the  seller's 
part  in  failing  to  deliver,  unless  a  demand  has  first  been  made  by 
the  purchaser.  If,  however,  the  contract  expressly  or  impliedly 
impose  upon  the  seller  the  duty  of  sending  the  goods,  he  must, 
of  course,  do  so,  and,  if  nothing  is  said  as  to  time,  his  promise 
must  be  performed  within  a  reasonable  time.     See  Section  46.  j 

94.     In  the  absence  of  any  special  promise  as  to 
Place  of  deli-     delivery,  goods  sold  are  to  be  deliver- 
^®^-  ed  at  the  place  at  which  they  are  at 

the  time  of  the  sale  ;  and  goods  contracted  to  be  sold 
are  to  be  delivered  at  the  place  at  which  they  are  at 
the  time  of  the  contract  for  sale,  or,  if  not  then  in 
existence,  at  the  place  at  which  they  are  produced, 

["  If  no  place  be  designated  by  the  contract,"  says  Kent  (a), 
''  the  general  rule  is,  that  the  articles  sold  are  to  be  delivered  at 
the  place  where  they  are  at  the  time  of  the  sale.  The  store  of 
the  merchant,  the  shop  of  the  manufacturer  or  mechanic,  and 
the  farm  or  granary  of  the  farmer,  at  which  the  commodities 
sold  are  deposited  or  kept,  must  be  the  place  where  the  demand 
and  delivery  are  to  be  made,  when  the  contract  is  to  pay  upon 
demand,  and  is  silent  as  to  the  place." 

The  delivery  need  only  be  such  as  the  nature  of  the  case  admits. 
Thus,  in  Salter  y,  Woollams  (6),  the  defendant,  an  auctioneer,  sold  a 
rick  of  hay,  then  on  the  premises  of  one  J.,  who  had  given  a 
license  to  remove  it.  The  license  was  communicated  to  the  buyer, 
and  there  was  also  delivered  to  him  a  letter  to  J,,  requesting  him 
to  permit  the  buyer  to  remove  the  hay.  J.,  notwithstanding, 
refused  to  allow  the  hay  to  be  removed,  and  the  buyer  sued  the 
auctioneer  for  non-delivery  :  it  was  held,  however,  that  there  had 

(a)  VoL  2, 677.  ( J)  2  M.  &  G.,  650. 
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been  delivery,  the  auctioneer  haying  made  the  only  delivery 
which  the  nature  of  the  case  permitted.  Upon  this  case  it  must 
be  observed  that  J.  had,  by  granting  his  license  to  remove,  con- 
sented in  advance  to  become  bailee  for  the  purchaser,  and,  there- 
fore, his  refusal  was  not  to  become  bailee,  but  to  perform  his  duty 
as  bailee.] 

Seller's  Lien. 

95.     Unless  a  contrary  intention  appears  by   the 

,  contract,  a  seller  has  a  lien   on  sold 

goods  as  long  as  they  remain  in  his 

possession  and  the  price  or  any  part   of  it  remains 

unpaid. 

[The  circumstances  under  which  iransfer  of  ownership 
takes  place  having  been  reviewed  under  Sections  78 — 92, 
the  present  section  introduces  the  consideration  of  certain  rights 
which  an  unpaid  seller  of  goods  enjoys,  notwithstanding  that 
the  ownership  of  the  goods  may  have  passed  to  the  buyer. 
These  rights  are  lien,  stoppage  in  transit,  and  re-sale.  This 
and  the  three  following  sections  define  the  right  of  lien. 

It  is  the  right  of  the  seller  to  retain  goods  sold :  in  order  that 
it  may  exist,  it  is  necessary  (1 )  that  a  contrary  intention  should 
not  appear ;  (2)  that  the  goods  should  remain  in  the  seller's 
possession ;  (3)  that  the  price  should  be  wholly  or  partially 
unpaid.  As  to  the  first  point.  Section  96  deals  with  the  ordinary 
case  in  which  the  intention  appears  to  be  that  there  shall  be  no 
lien.  It  is,  of  course,  open  to  the  parties  to  make  what  express 
bargain  as  to  delivery  they  please,  and,  in  the  absence  of  express 
agreement,  an  intention  to  exclude  lien  might  be  inferred  from 
the  character  of  the  transaction.  Where,  for  instance,  the  seller 
takes  a  bill  of  exchange  or  other  security  payable  at  a  distant 
day,  the  contract  is,  on  the  face  of  it,  inconsistent  with  a  right 
of  lien.  Thus,  in  Chambers  v.  Davidson  (  a  ),  Lord  Westbury  said : 
Vlf  a  mercantile  relation,  which  might  involve  a  lien,  is 
created  by  a  written  contract,  and  security  given  for  the  result 
of  the  dealings   in   that  relation,   the   express   stipulation   and 

(a)  L.  B.,  1  P.  C,  296. 
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agreement  of  the  parties  for  security  exclude  lien,  and  limit  their 
rights  by  the  extent  of  the  express  contract  that  they  have 
made.    Expresaum  facit  cessare  tacitumJ^ 

As  to  the  second  point,  anything  which  constituted  a  delivery 
under  Section  90,  and  so  put  the  goods  in  the  possession  of  the 
buyer,  would  have  the  effect  of  divesting  the  seller's  possession, 
and  so  destroying  his  lien.  Thus,  delivery  to  a  common  carrier 
for  conveyance  to  the  buyer  puts  an  end  to  the  lien  (a).  So,  no 
doubt,  would  any  of  the  events  described  in  Illustration  (a),  (b), 
(c)  or  (e)  to  Section  90. 

In  Illustration  (d)  it  will  be  observed  that,  though  the  seller 
remains  in  possession  of  the  goods,  it  is  in  a  completely  new 
capacity,  not  as  owner  or  vendor  of  the  goods,  but  as  warehouse- 
man for  a  third  party,  whose  title,  as  second  purchaser,  he  has 
recognized.  This  case  is  expressly  provided  for  in  Section  98. 
Where  no  third  party  is  in  question,  it  appears  that,  where  a 
vendor  remains  in  possession  of  goods  sold,  as  bailee  of  the  pur- 
chaser, the  mere  receipt  by  him  of  warehouse-rent  for  them  from 
the  purchaser  would  not,  under  the  present  section,  defeat  his 
right  of  lien.  This  is  the  rule  of  English  law  (b),  and  was^  no 
doubt,  intended  to  be  reproduced  in  the  present  Act. 

In  the  English  Courts  the  question  has  been  raised,  whether 
a  vendor  may  not,  by  a  part-delivery  made  without  any  intention 
of  separating  the  part  delivered  from  the  rest  of  the  goods, 
lose  his  right  of  lien  as  regards  the  undelivered  part :  and  the 
result  of  the  cases  is  that  he  may  so  lose  his  right  of  lien  where 
the  goods  are  in  the  custody  of  third  persons,  but  not  when  they 
remain  in  his  own  custody  (c).  This  Act  seems  to  be  so  framed 
that  the  question  cannot  arise  here,  inasmuch  as,  though  partial 
delivery  may  affect  the  passing  of  oumershipy  as  provided  by 
Section  92,  it  does  not  in  any  way  affect  posseasion,  except  as  to 
the  part  delivered. 

It  has  been  held  in  England  that,  where  goods  are  lying  at  a 
public  wharf,  and  the   seller  allows  the  buyer  to  mark  them,  or 


(a)  Dawes  v.  Peck,  8  T.  R.,  330. 

(i)  Bloxam  v,  Sanders,  4  B.  &  C,  941;  Bloxam  v.  Morley,  4  B.  &  C, 
951. 
(f)  Payne  v.  Shadbolt,  1  Camp.,  426. 
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spend  money  npon  them,  or  take  part  of  them,  this,  is  eyiden<So 
of  a  deliyery  of  possession  sufficient  to  destroy  the  seller's  lien, 
although^  had  the  goods  been  on  the  seller's  own  premises^  the 
lien  might  not  have  been  destroyed  (a). 

As  to  the  third  point  it  is  to  be  observed  that  lien  exists  only  for 
the  price  or  part  of  the  price.  There  is  not,  therefore,  any  lien 
in  respect  of  charges  for  warehousing  goods,  although  such 
charges  or  other  expenses  of  a  like  nature  be  incurred  through 
the  buyer's  default  And  where  the  right  of  lien  is  exercised 
and  charges  are  incurred  in  so  doing,  it  appears  that  the  person 
exercising  the  right  has  no  claim  at  all  against  the  buyer  in  res- 
pect of  such  charges :  they  were  incurred  for  his  benefit,  not  the 
buyer's  (b). 

The  seller  has  a  lien  on  the  whole  of  the  goods  sold  for  the 
whole  price,  and,  therefore,  the  buyer  is  not  entitled  to  have  a  part 
of  the  goods  given  up  to  him  because  he  has  paid  part  of  the 
price.  But  although  goods  are  sold,  as  the  remedy  exists  only  so 
long  as  the  price  is  unpaid,  and  as  tender  of  the  price  is 
equivalent  to  payment  (Section  38),  it  would  follow  that  tender 
of  the  price  destroys  the  seller's  right  of  lien :  this  is  iix6 
English  law  (c). 

Liefi  is  not  affected  by  the  law  of  limitation,  and  exists  not- 
withstanding that  the  debt  is  barred  (d). 

As  to  the  special  lien  of  bankers,  factors,  wharfingers,  attorneys 
of  a  High  Court,  and  policy-brokers.  Bee  po^t,  Section  171.] 

96.     Where,  by  the  contract,  the  payment  is  to 
lien  where    be  made  at  a  future  day,  but  no  time 
SSS^^aftltu^    is  fixed  for  the  delivery  of  the  goods, 
fli'^^'^for^dS-    *^^  seller  has  no  lien,  and  the  buyer 
very.  is  entitled  to  a  present  delivery  of  the 

goods  without  payment.  But  if  the  buyer  becomes 
insolvent  before  delivery  of  the   goods,   or   if  the 

(tf)  CJooper  V,  Bill,  34  L.  J.,  Ex.,  161. 

(h)  British  Empire  Shipping  Company  v.  Somes,  27  L.  J.,  Q.  B.,  397, 
and  28  L.  J.,  Q.  B.,  220. 
(fi)  Martindale  v.  Smith,  1  Q.  B.,  389. 
Id)  Seager  v.  Aston,  26  L.  J.,  Chan.,  809. 
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time  appointed  for  payment  arriyes  before  the  deli- 
very of  the  goods,  the  seller  may  retam  the  goods 
for  the  price  (1). 

Explanation. — A  person  is   insolvent  who  has 
insoiTenoj*    ceased   to  pay  his  debts  in  the  usual 
^®^'^®^  course  of  business,  or  who  is  inca- 

pable of  paying  them  (2). 

lUustraiion, 
A  sella  to  B  A  qoantitj  of  sugar  in  A*8  warehouse.    It  is  agreed 
that  three  months*  credit  shall  be  given.    B  allows  the  sugar  to  remain 
in  A*s  warehouse.    Before  the  expiry  of  the  three  months,  B  becomes 
insolvent.    A  may  retain  the  goods  for  the  price. 

[(1)  The  first  paragraph  of  this  section  describes  a  case 
where  the  seller's  lien  does  not  exist,  '*  because  a  contrary  inten- 
tion appears  by  the  contract."  By  consenting  to  give  credit,  the 
creditor  has,  in  fact,  waived  his  lien.  This  was  decided  in 
Spartali  y.  Berucke  (a),  where  the  sale  was  of  thirty  bales  of 
wool  ''  to  be  paid  for  by  cash  in  one  month,  less  fiye  per  cent, 
discount;"  it  was  held  that  the  purchaser  was  entitled  to  a 
present  deliyery  of  the  goods  without  payment,  upon  the  ground 
that  the  lien  would  be  inconsistent  with  the  stipulation  in  the 
contract  for  a  future  day  of  payment. 

The  right  of  lien  is,  however,  only  suspended,  not  destroyed, 
by  an  agreement  to  give  credit :  and  the  second  paragraph  of  the 
section  indicates  two  cases  in  which  it  will  come  into  force, 
notwithstanding  that  credit  has  been  given, — viz.^  where  before 
delivery  the  buyer  becomes  insolvent ;  or  when  the  day  fixed  for 
,  payment  arrives  before  delivery  has  taken  place.  This  rule,  as  to 
the  effect  of  insolvency,  is  a  reproduction  of  the  English  law. 
"  If  goods  are  sold  upon  credit,"  said  Bayley,  J.,  in  Bloxam  v. 
Sanders  (6),  ''  and  nothing  is  agreed  upon  as  to  the  time  of  deli- 
yering  the  goods,  the  vendee  is  immediately  entitled  to  the 
possession,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him  ;  but  his  right  of  possession  is  not  absolute  ; 
it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains 

(a)  19  L.  J.,  C.  P.,  293.  (h)  4  B,  &  C.,  941. 
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possession."  This  right  is  analogous  to  that  of  stoppage  in 
transit     (See  Section  94,  ante.) 

So  also  a  seller's  lien,  which  ceases  when  a  bill  is  given  for  the 
price,  reviyes  in  case  the  bill  is  dishonoured  before  the  seller 
parts  with  possession  of  the  goods  (a). 

In  a  recent  case  (h),  the  contract  was  to  deliver  830  tons  of 
bleaching  powder,  "  30  tons  per  month,  payment  to  be  made  in 
cash  fourteen  days  after  each  delivery."  The  whole  amount  was 
delivered  except  one  instalment,  and  payment  was  still  due  for 
the  instalment  last  delivered,  when  the  purchaser  became  insol- 
vent. It  was  held  that  the  vendor  had  the  right  to  refuse  delivery 
of  the  last  instalment,  until  the  price  of  it,  as  well  as  of  the 
preceding  instalment,  had  been  tendered  to  him. 

The  fact  of  the  buyer  becoming  insolvent  does  not  in  itself, 
any  more  than  does  the  exercise  of  the  right  of  stoppage  in 
transit,  put  an  end  to  the  contract  of  sale  (Section  106),  But 
a  declaration  of  insolvency,  unaccompanied  by  any  subsequent 
intimation  of  intention  to  enforce  the  contract,  gives  the  vendor 
reasonable  ground  for  the  conclusion  that  the  buyer  has  abandoned 
the  contract,  and,  therefore,  gives  him  the  right  to  rescind  (c). 

(2)  Failure  to  pay  one  just  and  admitted  debt  is,  under 
English  law,  sufficient  evidence  of  insolvency  to  justify  stoppage 
in  transit,  and,  therefore,  to  justify  an  exercise  of  the  right  of 
lien  under  this  section  (df).] 

97.     Where,  by  the  contract,  the  payment  is  to 

Seller's  lien    be  made  at  a  future  day,  and  the  buyer 

to^mi^^^>    allows  the  goods  to  remain  in  the 

b^ye^^'auows    posscssiou  of  the  Seller  until  that  day, 

goodfl  to  remain    ^^ J  ^qqq  not  then  pav  for  them,  the 

in  seller's  posses-  . 

Bion.  seller  may  retain  the  goods  for  the 

price. 


(a)  Griffiths  V.  Perry,  28  L.  X,  Q.  B.,  204. 
(h)  Hw parte  Gbahners,  L.  B.,  8  Gh.,  289. 
Ic)  Morgan  v.  Bain,  L.  B.,  10  G.  P.,  15. 
(i)  Benj.  on  Pers.  Prop.,  638. 
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lUustratian. 

A  sells  to  B  a  qnantity  of  sugar  in  A*s  warehouse.  It  is  agreed  that 
three  months*  eredit  shall  be  given.  B  allows  the  sugar  to  remain  in 
A*s  warehouse  till  the  expirj  of  the  three  months,  and  then  does  not 
pay  for  them.    A  may  retain  the  goods  for  the  price. 

[This  section  states  in  a  more  general  form  the  proposition 
contained  in  the  last  part  of  the  preceding  section.  The  buyer 
liaying  allowed  the  goods  to  remain  in  the  seller's  hands  after 
the  expiration  of  the  credit,  the  parties  revert  to  the  position 
which  they  would  have  held  if  no  credit  had  been  given,  and, 
therefore^  the  seller's  Hen  is  revived.] 

98.    A  seller,  in  possession  of  goods  sold,  may 
« „-_.  , .         retain  them   for  the    price    aeainst 

SeUer*8  lien  i  , 

against  subse-  any  Subsequent  buyer,  unless  the 
quen  uyer.  geller  has  recoguized  the  title  of  tlie 
subsequent  buyer. 

[The  sabsequent  bnyer  has  no  better  right  to  possession  of  the 
goods  sold  than  the  original  bnyer,  unless  the  seller  has  by  his 
conduct  led  the  subsequent  buyer  to  suppose  that  he  assents  to 
the  sub-sale.  If,  either  expressly  or  impliedly,  as  by  receiving 
warehouse-rent  from  the  subsequent  buyer,  he  recognizes  the 
subsequent  buyer's  title,  the  seller  cannot  afterwards  enforce  his 
right  of  lien  against  the  subsequent  purchaser.  He  has  in  fact 
waived  his  lien.  The  reason  is  that,  if  the  sub-purchaser  knew 
that  the  original  pnrchase-money  was  unpaid,  he  would  either 
himself  not  pay  his  purchase-money,  or  would  demand  it  back  if 
it  were  paid.  The  acceptance  of  warehouse-rent  from  a  sub- 
yendee,  ad  shown  in  Section  90,  Illustralion  (d),  operates  as  a 
delivery  of  the  goods,  and  would  similarly  be  held  to  be  a  recog* 
nition  of  the  subsequent  buyer's  title  under  this  section.  The 
recent  case  of  Znt^Attf  V.  Wiffen  (a)  affords  a  good  illustration 
of  the  operation  of  this  rule.  There,  the  defendant  had  sold  a 
portion  out  of  a  quantity  of  barley  lying  in  his  granary  to  M. 
Before  the  portion  so  sold  had  been  ascertained  and  specifically 

(a)  L*  E.,  5  Q.  B«,  660. 
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Appropriated  to  him,  M  sold  a  part  of  it  to  the  plaintilff,  who 
paid  for  it  and  received  from  M  a  delivery-order,  addressed  to  the 
person  in  charge  of  the  barlej.  The  plaintiff  sent  this  order  to 
the  person  in  charge,  with  a  letter  requesting  him  to  confirm  the 
transfer.  The  person  in  charge  showed  the  order  and  the  letter 
to  the  defendant,  who  expressed  his  assent  and  his  willingness  to 
forward  the  barley  upon  being  requested  so  to  do.  M  became 
bankrupt,  and  the  defendant  refused  to  deliver  the  barley  to  the 
plaintiff  upon  request  being  made.  It  was  held  that  the  defend- 
ant was  estopped  by  his  expression  of  assent  from  denying  that 
the  property  had  passed  to  the  plaintiff,  inasmuch  as  his  state- 
ment had  induced  the  plaintiff  to  alter  his  position  by  refraining 
from  demanding  back  his  money  from  M. 

As  to  the  general  rights  of  subsequent  purchasers,  see  post. 
Section  108.] 

Stoppage  in  Transit. 

99.     A  seller  who  has  parted  with  the  possession 

Power  of  seUer    ^^  *^®  goods,  and  has  not  received  the 

to  stop  in  transit,    ^hole  prico,  maj,  if  the  buyer  becomes 

insolvent,  stop  the  goods  while  they  are  in  transit 

to  the  buyer* 

[This  right  of  resuming  possession  arises  only  in  the  case  of 
a  buyer  becoming  insolvent  while  the  whole  or  any  part  of  the 
purchase-money  remains  unpaid,  and  before  the  goods  reach 
him.  If  is  not  affected  by  the  circumstance  of  the  goods  having 
been  sold  on  credit,  as  is  the  case  with  lien :  nor,  according 
to  the  English  authorities,  is  a  seller  who  has  received  conditional 
payment  by  bill  of  exchange  or  other  like  security  precluded 
from  exercising  it,  even  though  the  bills  have  been  negotiated 
and  are  in  the  hands  of  third  parties  (a).  But  where  the  intention 
of  the  parties  has  been  that  such  an  instrument  should  be  taken, 
not  as  a  conditional,  but  as  an  absolute,  payment,  the  right  of 
stoppage  is  gone.  Thus,  in  Cowasjee  v.  Thompson  {b),  a  negotiable 
security  was  taken  in  preference  to  cash,  and  the  Privy   Council 

(a)  Feise  v,  Wray,  3  East,  93.  ib)  3  M.  I.  A.,  422. 

33 


Digitized  by 


Google 


258  STOPPAGE  IN  TRANSIT.  [CH.  Vir. 

held  that  this  was  a  '^  payment  in  substance,"  and  that  the  sellet 
had  no  longer  a  right  of  stoppage.  A  seller,  whose  bill,  drawn 
against  a  consignment  of  goods,  has  been  dishonoured,  may  exer. 
else  the  right,  notwithstanding  that  he  holds  other  goods  of  the 
buyer's  unaccounted  for,  and  that  the  balance  between  the  two 
is  unadjusted  and  uncertain  (a).  But  it  is  possible  that  such  a 
state  of  things  may  exist  between  a  consignor  and  consignee^ 
that  the  consignor  is  not  a  ''  seller,"  and  that  the  price  cannot  be 
considered  to  be  unpaid  ;  and  in  sach  oases  there  would  be  no 
right  of  stoppage.  Supposing,  for  instance,  that  the  consignor  is 
indebted  to  the  consignee  on  a  balance  of  accounts,  and  the  con- 
signment is  made  specifically  to  cover  that  balance,  it  would  seem 
that  the  seller  has  received  the  price  before  making  the  consign- 
ment. Lord  EUenborough  held,  in  Vertue  v.  Jewell  (J^),that  in  such 
a  case  the  right  of  stoppage  did  not  exist ;  and  the  effect  of  the 
present  section  would,  it  is  submitted,  be  the  same.  Doubt  has 
been  cast  on  this  doctrine  (c)  from  its  inconsistency  with  another 
acknowledged  rule  of  English  law,  viz.,  that  where  a  consignee 
has  made  advances  in  respect  of  a  specific  consignment,  the 
consignor  may,  nevertheless,  stop  the  consignment  on  the  consig- 
nee's insolvency  (d).  Under  the  present  section  the  question 
would  appear  to  be  whether  the  advance  covered  the  whole  of  the 
consignment,  so  that  no  part  of  the  price  remained  unpaid :  if 
it  did,  there  would  be  no  right  of  stoppage. 

According  to  English  law,  a  seller  who  has  never  reduced  the 
goods  into  possession  may  yet  exercise  a  right  of  stoppage  (e) ) 
as  where  A,  having  purchased  1,442  sacks  out  of  an  entire  cargo, 
sold  them,  before  they  were  separated  from  the  rest  of  the  cargo, 
to  B,  and  B  became  insolvent,  it  was  held  that,  although  the 
property  in  the  1,442  sacks  had  not  vested  in  A,  but  only  a  right 
to  take  them  when  separated,  yet  his  interest  in  them  was  such 
as  justified  him  in  the  exercise  of  the  right  of  stoppage.  From 
the  expression  ''  who  has  parted  with  possession  "  in  the  present 
seotion,  it  might  be  inferred  that,  in  order  to  justify  an  exercise 

(a)  Wood  V.  Jones,  7  D.  &  B.,  126. 

(b)  4  Camp.,  31. 

(c)  Benj.  on  Pers.  Prop.,  633. 

Cd)  Patten  v,  Thompson,  5  M.  &  S.,  360. 
(f )  Jenkyns  v.  Usbome,  7  M.  &  G.,  678, 
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of  a  right  of  stoppage,  the  goods  mast  have  come  into  the  seller's 
possession. 

A  surety  who  has  paid  the  creditor  on  behalf  of  an  insolvent 
creditor  is,  under  English  law,  entitled  to  exercise  any  right  of 
stoppage  in  transit  which  the  creditor  might  have  exercised ;  and 
he  would,  apparently,  be  entitled  to  do  so  in  this  country.  The 
right  is  conferred  in  England  by  19  &  20  Vict.,  c.  97  {Mercafh' 
tile  Law  Amendment  Act),  Section  5,  by  which  a  surety  who 
has  paid  the  vendor  for  his  principal  is  entitled  "  to  stand 
in  the  place  of  the  creditor"  and  ^Ho  use  all  his  remedies.^ 
A  similar  right  is  conferred  by  Sections  140  and  141  of  the 
present  Act. 

•  As,  under  Section  200,  an  act  done  by  one  person  unauthorized'" 
ly  on  behalf  of  another,  which  would  have  the  effect  of  terminate 
ing  any  right  or  interest  of  a  third  person,  cannot  be  ratified,  it 
would  seem  that  an  agent  acting  without  authority  cannot  make 
a  valid  stoppage  in  transit,  even  though  the  act  be  subsequently 
confirmed.  According  to  the  rule  recognized  in  English  law,  an 
imauthorized  stoppage  may  be  ratified,  provided  that  the  ratifica* 
tion  takes  place  before  the  transit  is  at  a  close,  a  ratification 
subsequent  to  the  close  of  the  transit  being  inoperative.  The 
principle  upon  which  this  rule  is  founded  is  the  same  as  that  which 
appears  in  Section  200.  It  is  thus  stated  in  Bwd  v.  Brown  (a)  :— 
^  The  doctrine  of  ratification  must  be  taken  with  the  qualification, 
that  the  act  of  ratification  must  take  place  at  a  time,  and  under 
circumstances,  when  the  ratifying  party  might  himself  have 
lawfully  done  the  act  which  he  ratifies."  In  that  case  the  defend^ 
ants  had,  without  any  authority  from  the  consignor,  stopped 
goods  which  were  consigned  to  one  whose  assignees  in  bankruptcy 
the  plaintiffs  were.  The  stoppage  was  ratified  by  the  consignor 
after  the  transit  was  finished  ^  and  it  was  held  that  it  would 
net  operate  to  divest  the  right  of  possession  which  had  vested  in 
the  bankrupt  or  his  assignees.     Compare  Section  200. 

If  the  purchaser  turns  out  not  to  be  insolvent,  and  the  vendor 
has  exercised  his  privilege  prematurely,  he  will  be  bound  to 
make  delivery  and  to  indemnify  the  purchaser  for  expenses  incurred 
by  the  stoppage  {h).    Insolvency  is  defined  in  Section  96.] 

{a)  4  Ex.,  786.  (b)  The  Ck)a8tantia,  6  Rob.  Ad.,  321. 
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100.     Goods  are  to  be  deemed  in  transit  while 
,^  ^      they  are  in  the  possession  of  the  car- 

When     goods        .    •'  ^ 

mre  to  be  deemed    rier,   or  lodged  at  any  place  in  the 

in  transit.  «  ••, 

course  of  transmission  to  the  buyer, 
and  are  not  yet  come  into  the  possession  of  the 
buyer  or  any  person  on  his  behalf,  otherwise  than 
as  being  in  possession  of  the  carrier,  or  as  being  so 
lodged. 

IllustrcUioru, 

(a.)  B,  living  at  Madras,  orders  goods  of  A,  at  Patna,  and  direots 
that  they  shall  be  sent  to  Madras.  The  goods  are  sent  to  Calcutta, 
and  there  delivered  to  C,  a  wharfinger,  to  be  forwarded  to  Madras. 
The  goods,  while  thej  are  in  the  possession  of  C,  are  in  transit. 

(b.)  B,  at  Delbi,  orders  goods  of  A,  at  Calcutta.  A  consigns  and 
forwards  the  goods  to  B  at  Delhi.  On  arrival  there,  thej  are  taken  to 
the  warehouse  of  B,  and  left  there.  B  refuses  to  receive  them,  and 
immediately  afterwards  stops  payment.    The  goods  are  in  transit. 

(c.)  B,  who  lives  at  Pdna,  orders  goods  of  A  at  Bombay.  A  sends 
them  to  Piini  by  C,  a  carrier  appointed  by  B.  The  goods  arrive  at 
Puna,  and  are  placed  by  C,  at  B*8  request,  in  C*8  warehouse  for  B« 
The  goods  are  no  longer  in  transit. 

(d,)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  m 
merchant  at  Bombay.  B  sends  his  own  ship  to  Bombay  for  the  cotton. 
The  transit  is  at  an  end  when  the  cotton  is  delivered  on  board  the  ship. 

(e.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  a 
merchant  at  Bombay.  B  sends  his  own  ship  to  Bombay  for  the  cotton. 
A  delivers  the  cotton  on  board  the  ship,  and  takes  bills  of  lading  from 
the  master,  making  the  cotton  deliverable  to  A*s  order  or  assigns.  The 
cotton  arrives  at  London,  but,  before  coming  into  B'a  possession,  B 
becomes  insolvent.  The  cotton  has  not  been  paid  for.  A  may  stop 
the  cotton. 

[The  right  of  the  vendor  who  has  parted  with  the  property  in 
goods  to  stop  them  in  transit  exists  during  the  time  in  which 
they  remain  in  the  possession  of  a  party  who  holds  a  position 
intermediate  between  the  vendor  and  the  purchaser.  The  vendor 
has,  on  the  one  hand,  divested  himself  of  property  and  actaal 
possession ;  the  purchaser  has,  on  the  other,  acquired  the  pro- 
perty and  the  right  to  possession :  neither  of  them  has  the  actaal 
possession. 
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The  question  in  each  case  is,  in  what  ca^^acity  does  the  actna! 
possessor  hold  the  goods  ?  Does  he  hold  as  vendor's  agent  to 
forward  to  the  agreed  destination,  or  does  he  hold  as  purchaser'ar 
agent  to  keep?  In  the  former  case  the  right  subsists ;  in  the 
latter  it  is  determined. 

The  right  of  stoppage  is  not,  therefore;  determined  by  the  mere 
fact  of  arrival  at  the  intended  destination,  Illustration  (b)  ;= 
for,  to  quote  the  statement  of  the  law  as  laid  down  bj  Black- 
barn,  J.  (a),  '*  the  leading  fact,  viz,,  the  possession  of  the  goods, 
**  is  in  itself  ambiguous,  it  is  necessary  to  gather  the  intention 
**  of  the  parties  from  their  minor  acts.  If  the  possessor  of  the 
**  goods  has  the  intention  to  hold  them  for  the  buyer,  and  not  ad 
**  an  agent  to  forward,  and  the  buyer  intends  the  possessor  so  to 
''  hold  them  for  him,  the  transitus  is  at  an  end ;  but  I  apprehend 
"  that  both  these  intents  must  concur,  and  that  neither  can  the 
**  carrier  of  his  own  will  convert  himself  into  a  warehouseman, 
''  so  as  to  terminate  the  transitus  without  the  agreeing  mind  of 
**  the  buyer  (James  v.  Griffin,  2  M.  &  W.,  623),  nor  can  the  buyer 
'^  change  the  capacity  in  which  the  carrier  holds  possession  with- 
''  out  his  assent,  at  least  until  the  carrier  has  no  right  whatsoever 
**  to  retain  possession  against  the  buyer  (Jackson  y.  Nichol,  5 
Bing.,  N.  C.,508)." 

When  the  transit  is  once  at  an  end  and  the  delivery  is  complete, 
the  transit  does  not  commence  de  novo  because  the  goods  are 
again  sent  upon  their  travels  to  a  new  destination  (b). 

Again,  the  fact  of  the  purchaser  having  appointed  the  carrier, 
as  in  Illustration  (c),  does  not  make  him  his  agent  to  keep  ;  but 
the  right  of  the  stoppage  continues  until  the  goods  have  been 
delivered  at  the  intended  destination.  It  appears,  however,  that 
the  purchaser  may  anticipate  the  end  of  the  transit  and  put  an 
end  to  the  vendor's  right  by  taking  the  goods  out  of  the  carrier's 
possession  at  some  intermediate  place  (c).  This  is  certainly  the 
case  if  the  consignee  and  the  carrier  agree  together  to  such  a 
delivery,  and  it  would  seem  that  the  same  result  could  follow  even 
though  the  carrier  were  to  refuse  his  assent  under  circumstances 

(a)  Blaokbom  on  Sales,  p.  248. 

(b)  Dixon  v.  Bald  wen,  5  East.,  176. 

[o]  Whitehead  v,  Anderson,  9  M.  &  W.,  518,  at  p.  584. 
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irhioh  would  give  the  consignee  a  right  of  action  (a).  It  is  qaite 
clear  that  a  wrongful  refusal  on  the  carrier's  part  to  deliver  at 
the  place  of  destination  cannot  affect  the  purchaser's  right  {b). 

The  fact  of  the  buyer  taking  the  goods  on  board  his  own  ship^ 
as  in  Illustration  (d),  whether  it  be  a  general  ship  or  sent  on 
purpose,  is  an  unequivocal  fact  of  possession,  for  then  ''  they  are 
at  home  in  his  hands"  and  the  delivery  is  complete;  but  by 
taking  such  bills  of  lading  as  are  mentioned  in  Illustration  (e), 
%h.e  seller  expresses  his  intention  not  to  abandon  his  control  On 
the  other  hand,  where,  under  the  contract,  goods  were  to  be 
delivered  ''  free  on  board,"  and  the  bills  of  lading  were  made  out 
in  the  purchaser's  name,  it  was  held  that  the  transit  was  at  an 
end,  although  receipts  taken  from  the  mate  on  delivery  were 
handed  to  the  sellers  (c).] 

101.  The  Seller's  right  of  stoppage   does  not^ 
^   ^  ^    except  in  the  cases  hereinafter  men- 

right  of  stop*  tioned,  cease  on  the  buyer's  re-selling 
?*^'  the  goods  while  in  transit,  and  receiv*- 

ing  the  price,  but  continues  until  the  goods  have 
been  delivered  to  the  second  buyer,  or  to  some 
person  on  his  behalf. 

'  [This  and  the  two  following  sections  define  the  circumstances 
under  which  a  seller's  right  of  stoppage  is  defeated  by  the  pur-t 
chaser's  dealings  with  a  third  party  in  respect  of  the  goods.  .A 
mere  re^sale,  so  the  present  section  provides,  does  not  divest  tha 
right ;  but  delivery  to  the  second  buyer  or  his  agent  has  the  same 
effect  in  divesting  the  right  as  delivery  to  the  original  buyer.] 

102.  The  right  of  stoppage  ceases  if  the  buyer, 
Geflsati         f    ^^^^"S  obtained  a  bill  of  lading  or 

right  on  asdgrn.  Other  doGumeut  showing  title  to  th& 
ot  document  goods,  assigns  it,  while  the  goods  are 
showing  titie.        j^  transit,  to  a  second  buyer,  who  isr 

(a)  Whitehead  v,  Anderson,  9  M.  &  W.,  518. 

(ft)  Bird  V.  Brown,  4  Ex.,  786. 

{a)  Gowasjee  i^  Thompson,  8  M.  I.  A.,  422. 
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acting  in  good  faitb,  and  who  gives  valuable  con- 
sideration for  tbem. 

Illvstraiions, 

(a.)  A  sells  and  consigns  certain  goods  to  B,  and  sends  him  the 
hill  of  lading.  A  heing  still  unpaid,  B  hecomes  insolvent,  and  while 
the  goods  are  in  transit,  assigns  the  hill  of  lading  for  cash  to  C,  who 
}fi  not  aware  of  his  insolvency.     A  cannot  stop  the  goods  in  transit. 

(b,)  A  sells  and  consigns  certain  goods  to  B.  A  heing  still  unpaid, 
B  hecomes  insolvent,  and,  while  tbe  goods  are  still  in  transit,  assigns 
ihe  hill  of  lading  for  cash  to  G,  wbo  knows  that  B  is  insolvent.  The 
^aasignment  not  heing  in  good  faith,  A  may  still  stop  the  goods  ia; 
transit. 

[The  first  of  the  two  Exceptions  to  the  rale  that  re-^sale  without 
4elivery  to  a  third  party  will  not  defeat  the  vendor's  right  of 
stoppage,  is  where  a  document  showing  title  to  the  goods  has 
been  assigned  by  the  buyer  to  a  third  party,  who  gives  consider- 
ation for  it  and  who  is  acting  bond  Jide.  The  words  ^'document 
showing  title  to  the  goods "  must,  it  is  submitted,  be  read  as 
including  the  various  documents  specified  in  Exception  1  to 
Section  108,  and  as  equivalent  to  the  expression  in  the  English 
Act,  "  instruments  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods^  *'  and  *'  as  authorizing 
the  possessor  of  such  document  to  transfer  goods  thereby  re- 
presented. "  The  effect  of  the  section  will,  therefore,  be  to  do 
away  with  the  distinction  recognised  by  the  English  Courts 
between  bills  of  lading  and  other  documents  showing  title  to 
goods,  according  to  which  the  right  of  stoppage  is  defeated 
by  the  mere  assignment  of  a  bill  of  lading,  while,  in  order  ta 
produce  this  result  in  the  case  of  the  assignment  of  other 
documents,  it  is  necessary  that  the  wharfinger  or  other  bailee 
of  the  goods  should  attorn  to  the  assignee  of  the  document  (a), 
see  note  to  Section  90. 

Knowledge  that  goods  have  not  been  paid  for  is  not  neces* 
sarily  inconsistent  with  good  faith  in  a  second  buyer ;  but  know-* 
ledge  of  the  buyer's  insolvency,  as  shown  in  Illustration  (b) 
Would  indicate  absence  of  good  faith,  and  an  assignment  made 

(0)    Tucker  v,  Humphrey,  4  Bing.,  516. 
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under  such  circumstances  would  not  defeat  the  yendor*s  rigbts  (a). 
The  same  is  the  rule  of  English  law  (b). 

As  to  the  negotiability  of  bills  of  lading,  see  Act  IX  of 
1856.] 

103.  Where  a  bill  of  lading  or  other  instrument 
.  How  seller  of  title  to  anj  goods  is  assigned  by  the 
i^B  t^  mlnt^f  buyer  of  such  goods  by  way  of  pledge, 
iwouiSr^^^ifiS  to  secure  an  advance  made  specifically 
ffcdyance.  upon  it,  in  good  faith,  the  seller  can- 

not, except  on  paym'ent  or  tender  to  the  pledgee  of 
the  advance  so  made,  stop  the  goods  in  transit. 

Ulustratians, 
(a.)  A  sells  and  consigns  goods  to  B  of  the  valne  of  12,000 
rupees.  B  assigns  the  bill  of  lading  for  these  goods  to  C,  to  secure  a 
specific  advance  of  5,000  rupees  made  to  him  upon  the  bill  of  lading 
by  0.  B  becomes  insolvent,  being  indebted  to  G  to  the  amount  of 
9,000  rupees.  A  is  not  entitled  to  stop  the  goods  except  on  payment 
or  tender  to  C  of  5,000  rupees. 

,  (b,)  A  sells  and  consigns  goods  to  B  of  the  value  of  12,000  rupees. 
3  assigns  the  bill  of  lading  for  these  goods  to  G,  to  secure  the  sum  of 
5,000  rupees  dne  from  him  to  G,  upon  a  general  balance  of  account. 
B  becomes  insolvent.    A  is  entitled  to  stop  the  goods  in  transit  with*.. 

out  payment  or  tender  to  C  of  the  5,000  rupees. 
I 

,  [The  second  Exception  to  the  rule  laid  down 'in  Section 
101  is  where  a  document  evidencing  title  to  goods  is  assigned 
as  security  for  an  advance  made  specifically  upon  it.  The  vendor 
can,  in  such  case,  stop  the  goods  only  on  paying  or  tendering 
the  amount  of  the  advance  to  the  person  who  has  made  it.  The 
right  of  stoppage  is  not^  however,  defeated  by  the  assignment  of 
documents  of  this  character  to  secure  past  debts  or  a  general  debit 
balance.  The  same  rule,  subject  to  the  same  limitations,  obtains  in 
English  law.  It  was  held  in  the  matter  of  Westzinthus  (c),  that  a 
stoppage  in  transit  was  defeated  by  the  handing  over  of  the  bill 
of  lading  as  security  for  an  advance,  subject  to  the  pledgee  of  the 

(a)  Gumey  v.  Behrend,  23  L.  J.,  Q.  B.,  266. 
(h)  Vertue  v.  Jewell,  4  Gamp.,  81. 
(0)  6B.&Ad.,  817. 
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bill  of  lading  being  boand  to  render  an  accoant  to  the  unpaid 
vendor.  In  that  and  subsequent  cases  it  has  been  established 
that  the  security  is  good  only  for  the  consideration  paid  by  the 
pledgee,  and  cannot  be  applied  to  a  general  balance  of  accounts  (a). 
''  In  such  a  case/'  it  was  observed  by  the  Judicial  Committee, 
*^  if  the  render  is  unpaid,  one  of  two  innocent  parties  must  suffer 
by  the  act  of  a  third  ;  and  it  is  reasonable  that  he  who,  by  mis- 
placed  confidence,  has  enabled  such  third  person  to  occasion  the 

loss,  should  sustain  it. Doubtless  the  Tender's  claim 

cannot  prevail  against  the  claim  of  a  transferee  for  value  given 
on  the  faith  of  a  negotiable  security  fairly  and  honestly  taken  ; 
to  the  extent  to  which  he  has  so  given  value  he  has  a  prior  claim. 
But  the  rule  is  founded  on  the  reason  of  it,  as  already  explained  ; 
cessante  ratione,  cessat  ipsa  lex.  Where  there  is  no  advance 
made  or  value  given  upon  the  faith  of  the  documents ;  where 
the  object  is  simply  by  a  sweeping  clause  to  gather  in  whatever 
may  be  got  to  recoup  the  creditor  of  a  debtor  who  had  become 
insolvent  for  an  improvident  advance  made  upon  the  faith  of  a 
totally  different  security  ;  ....  it  appears  to  their  Lordships  that 
such  a  transfer  so  made,  and  under  such  circumstances,  cannot  be 
held  sufficient  to  defeat  the  vendor's  claim "  (b).  In  that  ease 
it  was  held  that  the  right  of  stoppage  was  not  defeated,  because 
there  had  been  no  bond  fide  advance  made. 

Questions  of  great  nicety  occasionally  arise  under  Englisl^ 
mercantile  law  as  to  the  moment  at  which  the  transit  of  goods 
ends,  and  at  which  the  negotiability  of  the  bill  of  lading  ceases. 
The  bill  of  lading  remains  the  only  symbol  of  property  in  import* 
ed  goods,  until  the  wharfinger's  certificate  or  warrant  is  issued  ; 
thereupon  its  negotiability  also  ceases.  Its  vitality  is  not,  however, 
affected  by  the  goods  being  landed.  ^*  I  think,"  said  Willes,  J^ 
^' the  bill  of  lading  remains  in  force  at  least  so  long  as  complete 
delivery  of  possession  of  the  goods  has  not  beea  made  to  some 
person  having  a  right  to  claim  them  under  it"  (c). 

In  accordance  with  this  opinion  it  was  held  that  the  endorse- 
ment of  a  bill  of  lading,  made  when  the  goods  were  landed   and 

(tf)  Spalding  v.  Ruding,  6  Beav.,  376  ;  Meyerstein  o.  Barber,  L.  R.,  2 
C.  P.,  38  ;  L.  R.,  4  H.  L.,  317. 
(d)  Rodger  v.  Comtoir  d*Esoompte  de  Paris,  L.  R.,  2  P.  C,  at  p.  406. 
(c)  Meyerstein  v.  Barber,  L.  R.,  2  0.  P.,  at  p.  53. 
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warehoused  at  a  sufferance-wliarf  under  stop  for  freight,  gare  a 
bond  fide  pledgee  a  good  title  to  them. 

Section  178  prorides  that  anj  person  who  is  in  possession  of 
documents  showing  title  to  goods  maj,  under  certain  prescribed 
conditions,  make  a  valid  pledge  of  them.  Such  a  pledge  would 
not,  howerer,  it  is  submitted,  defeat  the  right  of  stoppage  reserred 
bj  the  present  section.] 

104.  The  seller  may  effect  stoppage  in  transit, 
stoppage  how    either  by  taking  actual  possession  of 

effected.  ^jj^  goods,  or  by  giving  notice  of  his 

claim  to  the  carrier  or  other  depository  in  whose 
possession  they  are. 

^  [The  mere  notice  to  the  carrier  or  other  person  in  actual  posses- 
sion of  the  goods  is  sufficient  to  re-vest  the  vendor's  lien.  If 
therefore,  after  such  notice  has  been  given,  the  carrier  by  mistake 
or  in  disobedience  delivers  the  goods,  the  vendor  is  entitled  to 
recover  them  from  the  insolvent  (a).} 

105.  Such   notice   may  be  given,  either  to  the 
Notice  of  fld-    P^rson  who  has  the  immediate  posses- 

ler  8  claim.  gj^^  ^f  jjj^  goods,  or  to  the  principal 

whose  servant  has  possession.  In  the  latter  case,  the 
notice  must  be  given  at  such  a  time,  and  under 
such  circumstances,  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  communicate 
it  to  his  servant  in  time  to  prevent  a  delivery  to  the 
buyer. 

[The  rule  affirmed  bj  this  section  is  thus  stated  by  Parke, 
B.  {h) : — ''  To  make  a  notice  efifective  as  a  stoppage  in  transitu^  it 
must  be  given  to  the  person  who  has  the  immediate  custody  of  the 
goods;  or  if  given  to  the  principal,  whose  servant  has  the  custody, 
it  must  be  given,  as  it  was  in  the  case  of  Lilt  v.  Cowley ,  at  such 


(a)  Litt  V,  Cowley,  7  Taunt.,  179. 

(J>)  Whitehead  v.  Anderson,  9  M.  &  W,,  6U. 
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A  time,  and  under  such  circumstances,  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  communicate  it  to  his  ser- 
yant  in  time  to  prevent  the  delivery  to  the  consignee."  If  the 
principal  receives  notice  under  such  circumstances,  he  becomes 
liable  to  the  vendor  if  he  disregards  it ;  but  if  from  distance  or 
want  of  communication  the  principal  is  unable  to  prevent  deli- 
very, he  is  free  from  responsibility,  and  the  vendor's  right  of 
stoppage  is  lost] 

106.  Stoppage  in  transit  entitles  the  seller  to 
Right  of  seller    liold  the  goods  Stopped  until  the  price 

on  stoppage.  ^f  ^^^  ^  j^^j^  ^f  jj^^  g^^jg  g^jj  jg  p^j j^ 

lUuitration, 
A  Bells  to  B  100  bales  of  cotton ;  60  bales  having  come  into  B*f 
possession,  and  40  being  still  in  transit,  B  becomes  insolvent,  and  A, 
being  still  unpaid,  stops  the  40  bales  in  transit    A  is  entitled  to  hold 
the  40  bales  until  the  price  of  the  100  bales  is  paid. 

[The  exercise  of  the  right  of  stoppage  does  not  rescind  the 
contract  (a),  for  it  may  still  be  enforced  for  the  benefit  of 
creditors.  The  vendor  does  not,  therefore,  gain  an  immediate 
right  of  re-sale,  see  Section  107.  The  stoppage  merely  re-vests 
in  the  seller  the  right  of  lien  which  he  enjoyed  before  parting 
with  the  possession  of  the  goods.  The  Illustration  shows  that 
part  of  the  goods  may  be  retained  as  security  for  the  whole  of 
the  price :  conversely,  under  Section  99,  the  whole  of  the  goods 
might  be  retained  if  any  part  of  the  price  remained  unpaid.] 

Re-sale. 

107.  Where  the  buyer  of  goods  fails  to  perform 
^     ,       ^         his  part  of  the  contract,  either  by  not 

Re-sale  on  buy-  *  *  »/ 

ers    faUure  to    taking  the  goods  sold  to  him,  or  by 
^"^  not  paying  for  them,  the  seller,  having 

alien  on  the  goods,  or  having  stopped  them  in 
transit,  may,  after  giving  notice  to  the  buyer  of  his 
intention  to  do  so,  re-sell  them,  after  the  lapse  of 
a  reasonable  time,  and  the  buyer  must  bear  any  loss^ 

(a)  EaparU  Cbahners,  L.  B.,  8  Ch.,  289. 
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but  is  not  entitled  to  any  profit,  which  may  occur 
on  such  re-3ale. 

[This  section  effects  a  slight  alteration  of  English  law.  The 
common  law  rule  is  that,  where  the  contract  contains  an  express 
reservation  of  the  power  of  re-sale,  the  Tender  may,  npon  the 
proper  exercise  of  this  power,  rescind  the  contract,  and  then, 
inasmuch  as  he  sells  the  goods  as  his  own,  he  is  entitled  to  any 
profits  which  may  be  realized  in  such  re-sale  (a).  He  has,  in 
addition,  a  right  of  action  against  his  original  yendee  for  breach 
of  contract,  the  damages  in  which  are  the  expenses  of  re-sale 
tfnd  the  loss  thereon,  if  such  there  be.  Where,  howeyer,  no  such 
power  of  re-sale  is  expressly  resenred  in  the  contract,  the  result 
ifi  different.  Upon  the  purchaser's  default  it  seems  that,  although 
the  yendor  may  conyey  a  good  title  to  another  purchaser,  he  is 
still  liable  to  an  action  for  non-deliyery,  in  which  the  damages 
will  be  either  nominal,  or,  in  the  case  of  the  market-price 
haying  risen,  will  be  equal  to  the  difference  between  the  contract- 
price  and  the  market-yalue  on  re-sale.  If  the  yendor  re-sells 
without  any  default  on  the  purchaser's  part  haying  taken  place^ 
he  is  liable  to  an  action,  in  which  the  damages  will  equal  the 
whole  contract-yalue  of  the  goods,  the  purchaser  being  on  his 
part  liable  to  an  action  for  the  contract-price.  Whether,  therefore^ 
there  be  a  default  before  re-sale  or  not,  the  contract  is,  in  the 
absence  of  an  express  agreement  for  re-sale,  regarded  as  still  in 
existence  and  unrescinded  ;  in  either  case  the  goods  are  sold  as 
the  property  of  the  original  purchaser,  and  he  is  accordingly 
entitled  to  any  excess  of  price  which  they  may  fetch  oyer  and 
aboye  the  price  which  he  agreed  to  giye. 

The  effect  of  this  section  apparently  is  to  put  the  parties  in 
eyery  case  in  the  position  which  they  would  occupy  under  English 
law,  supposing  their  contract  to  reserye  expressly  to  the  yendor 
the  right  to  re-sell.  The  proper  occasion  for  exercise  of  his 
power  haying  arisen,  the  yendor  rescinds  the  contract,  and, 
inasmuch  as  the  goods  are  sold  by  him  as  his  own,  he  is  entitled 
to  reap  the  advantage  of  a  rise  in  the  market,  or  to  sue  the 
defaulting  original  vendee  in  the  event  of  a  fall.     The  reasonable^ 

(a)  Maclean  v,  Duim,  4  Bing^  722.    . 
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nesB  of  the  time  elapsed  may  depend  on  the  natnre  of  the  goods. 
A  shorter  notice  would  suffice  in  the  case  of  perishable  goods, 
or  goods  the  price  of  which  may  alter  in  a  few  days  or  honrs  (a). 
In  order  to  a  yalid  exercise  of  the  power  of  sale  conferred 
by  this  section  it  is  necessary,  1st,  that  the  buyer  should 
hare  failed  to  perform  his  part  of  the  contract,  either  by  not 
receiving  the  goods,  or  not  paying  the  price;  2nd,  that  the 
seller  should  give  notice  to  the  buyer  of  his  intention  to 
sell ;  drd,  that  the  seller,  after  notice,  should  allow  a  reason- 
able time  to  elapse  before  the  re-sale  takes  place.  The  validity 
of  the  title  of  a  purchaser  on  such  re-sale  would,  it  is  conceived, 
depend  on  these  conditions  having  been  complied  with  (a).] 

Title. 
108.     No  seller  can  give  to  tbe  buyer  of  goods  a 
Title  conveyed    better  title  to  tliose  goods  than  he 

by  seller  of  goods      ,         ,  .  ,^  •         i        /.  n       . 

to  buyer.  has  himself,  except  in  the  following 

cases  (1): — 
Exception  1.—  When  any  person  is,  by  the  con- 
sent of  the  owner,  in  possession  of  any  goods,  or  of 
any  bill  of  lading,  dock- warrant,  warehouse-keeper's 
certificate,  wharfinger's  certificate  or  warrant  or 
order  for  delivery,  or  other  document  showing  title  • 
to  goods,  he  may  transfer  the  ownership  of  the 
goods  of  which  he  is  so  in  possession,  or  to  which 
such  documents  relate,  to  any  other  person,  and, 
give  such  person  a  good  title  thereto,  notwithstand- 
ing any  instructions  of  the  owner  to  the  contrary  : 
Provided  that  the  buyer  acts  in  good  faith,  and  un- 
der circumstances  which  are  not  such  as  to  raise  a 
reasonable  presumption  that  the  person  in  posses- 
sion of  the  goods  or  documents  has  no  right  to 
sell  the  goods  (2). 

(a)  See  Buchanan  v.  Avdall,  15  B.  L.  B.,  276. 
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Exception  2. — If  one  of  several  joint-owners  of 
goods  has  the  sole  possession  of  them  by  the  permis- 
sion of  the  co-owners,  the  ownership  of  the  goods  is 
transferred  to  any  person  who  buys  them  of  such 
joint-owner  in  good  faith,  and  under  circumstances 
which  are  not  such  as  to  raise  a  reasonable  pre- 
sumption that  the  person  in  possession  of  the  goods 
lias  no  right  to  sell  them  (3). 

Exception  3. — When  a  person  has  obtained  pos- 
session of  goods  under  a  contract  voidable  at  the 
option  of  the  other  party  thereto,  the  ownership  of 
the  goods  is  transferred  to  a  third  person  who,  be- 
fore the  contract  is  rescinded,  buys  them  in  good 
faith  *  of  the  person  in  possession  ;  unless  the  cir« 
cumstances  which  render  the  contract  voidable 
amounted  to  an  offence  committed  by  the  person  in 
possession  or  those  whom  he  represents  (4). 

In  this  case  (5)  the  original  seller  is  entitled  to 
compensation  from  the  original  purchaser  for  any 
loss  which  the  seller  may  have  sustained  by  being 
prevented  from  rescinding  the  contract. 

Illiutrations. 

(a,)  A  buys  from  B,  in  good  faitb,  a  cow  which  B  had  stolen  from 
C.    The  property  in  the  cow  is  not  transferred  to  A. 

(b.)  A,  a  merchant,  entrusts.  B,  his  agent,  with  a  bill  of  lading 
relating  to  certain  goods,  and  instructs  B  not  to  sell  the  goods  for 
less  than  a  certain  price,  and  not  to  give  credit  to  D.  B  sells  the 
goods  to  D  for  less  than  that  price,  and  gives  D  three  months*  credit. 
The  property  in  the  goods  passes  to  D. 

(c.)  A  sells  to  B  goods  of  which  he  has  the  bill  of  lading,  but  the 
bill  of  lading  is  made  out  for  delivery  of  the  goods  to  G,  and  it  has 
not  been  endorsed  by  G.    The  property  is  not  transferred  to  B. 

(d.)    A,  B  and  G  are  joint  Hindu  brothers,  who  own  certain  cattle, 
in  common.    A  is  left  by  B   and   G  in  possession  of  a  cow,  which  he 
sells  to  D.    D  purchases  bona  fide.    The  property  in  the  cow  is  trans- 
ferred to  D. 
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(0.)  A,  by  a  misrepresentation  not  amounting  to  cbeating,  indnces 
B  to  sell  and  deliver  to  him  a  horse.  A  sells  the  horse  to  C  before  B 
has  rescinded  the  contract.  The  property  in  the  horse  is  transferred 
to  C ;  and  B  is  entitled  to  compensation  from  A  for  any  loss  which 
B  has  sustained  by  being  prevented  from  rescinding  the  contract. 

(/. )  A  compels  B  by  wrongful  intimidation,  or  induces  him  by 
cheating  or  forgery,  to  sell  him  a  horse,  and,  before  B  rescinds  the 
contract,  sells  the  horse  to  C.    The  property  is  not  transferred  to  0. 

[(1)  The  general  rule,  that  no  one  can  transfer  to  another 
greater  rights  than  he  himself  possesses,  distinguishes  goods 
which  can  be  the  object  of  sale  from  coin  and  negotiable  instru- 
ments, the  title  to  which  passes  by  mere  delivery  (a).  Both  the  rule 
and  the  Exceptions  to  it  have  their  counterparts  in  the  English 
Common  law.  In  England,  sales  at  certain  prescribed  places  and 
times  are  said  to  be  made  in  "  market  overt,"  and  convey  a  good 
title  to  the  purchaser  irrespective  of  the  seller's  right  to  the 
goods.  In  London,  every  day,  except  Sunday,  is  market-day,  and 
every  shop  market  overt  for  the  sort  of  goods  usually  sold  there. 
Jn  order  to  constitute  a  sale  in  market  overt,  the  goods  must 
have  been  exposed  for  sale  and  the  whole  transaction  begun, 
continued  and  completed  in  the  open  market,  so  as  to  give  the 
fullest  opportunity  to  the  man  whose  goods  have  been  taken  to 
make  pursuit  of  them  and  prevent  their  sale  (b). 

No  corresponding  provision  has  been  made  in  the  present  Act. 
The  propriety  of  some  such  enactment  was  much  discussed,  and 
numerous  opinions  were  invited.  The  general  testimony,  how- 
ever, of  officials  acquainted  with  the  country  was  that  any 
provision  of  the  sort  would  prove  a  serious  incentive  to  crimes  of 
theft,  especially  in  those  parts  of  India  where  cattle-lifting  is 
rife.  The  Exceptions  to  the  present  section,  however,  afford  very 
considerable  protection  to  innocent  purchasers. 

(2)  This  Exception  seems  to  adopt  the  rule  laid  down  in  the 
English  cases  before  the  matter  had  been  dealt  with  by  the 
Legislature.  It  was  said,  for  instance,  in  Dt/er  v.  Pearson,  that 
the  question  was  "  whether  the  plaintiffs  had  by  their  own  con- 
duct enabled  Smith  to  hold  himself  forth  to  the  world  as 
having,  not  the  possession  only,   but   the   property ;  for  if  the 

(a)  In  the  matter  of  Capt  Michell,  1  GaL  L.  R.,  339. 

(b)  Crane  v.  London  Dock  Company,  33  L.  J.,  Q.  B.,-224. 
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real  owner  of  goods  suffer  another  to  hare  possession  of  his 
property,  and  of  those  documents  which  are  the  indicia  of 
property  then  perhaps  a  sale  by  such  a  person  would  bind  the 
true  owner  "  (a).  In  subsequent  cases,  however,  a  limitation  was 
put  upon  this  rule,  restricting  it  to  cases  where  the  person  in  pos- 
session of  the  goods  was  one  who,  from  the  nature  of  his  employ- 
ment, might  be  taken  primd  facte  to  have  the  right  to  sell  (b) ; 
and  the  result  of  the  cases  on  the  Factor's  Acts  (c),  although 
they  are  not  altogether  reconcileable  with  each  other,  seems 
to  be  to  put  the  law  on  the  same  footing.  In  a  recent  case  {d)f 
it  is  stated  in  the  following  terms  : — "  The  result  is,  that,  to 
bind  his  principals  by  a  sale  or  a  pledge,  the  agent  must  have 
been  intrusted  with  the  goods  for  the  purpose  of  sale,  or  he 
must  be  a  person  who  is  ordinarily  intrusted  to  sell  such  goods, 
and  must  have  made  the  sale  or  the  pledge  in  the  course  of  his 
ordinary  business,  in  pursuance  of  the  authority  so  conferred  upon 
him," 

In  another  case,  Cockbum,  C.  J.,  after  noticing  the  cases  of 
JDt/er  V.  Pearson,  Boyson  v.  Coles,  and  other  authorities,  con* 
tinned : — "  Sitting  here  in  a  Court  of  Appeal,  I  feel  myself  at 
'^  liberty  to  say  that  these  authorities  fail  to  satisfy  me  that  at 
"  common  law  the  leaving  by  a  vendee  goods  bought,  or  the  docu- 
**  ments  of  title,  in  the  hands  of  the  vendor  till  it  suited  the  con- 
**  venience  of  the  former  to  take  possession  of  them,  would,  on  a 
*'  fraudulent  sale  or  pledge  by  the  party  so  possessed,  divest  the 
"  owner  of  his  property,  or  estop  him  from  asserting  his  right  to 
"  it.  If  this  had  been  so,  there  would  have  been,  as  it  seems  to 
"  me,  no  necessity  for  giving  effect  by  Statute  to  the  unauthorized 
**  sale  of  goods  by  a  factor. 

"  The  doctrine  established  in  Piehard  v.  Sears  {e)  and  Freeman 
f  V.  Cooke  (/),  and  the  subsequent  cases  which  have  proceeded 
f'  on  the  same  principle,  carry  the  case  no  further.     In  all  the 

(«)  Per  Abbott,  a  J.,  3  R  &  C,  at  p.  42  ;  Boyson  v.  Colee,  6  M.  &  S.,  14. 

(h)  Higgons  v.  Burton,  26  L.  J.,  Ex.,  342  ;  Chitty,  8th  edn.,  359. 
.    (o)  6  Geo.  IV,  c.  94,  and  5  &  6  Vict.,  o.  39. 

id)  Ck)le  V.  N.  W.  Bank,L.  R,  9  0.  P.,  at  p,  493 ;  xb.,  10  0.  P.  (in  Bx.  Oh.), 
854  ;  see  alao  Vickers  «.  Hertz,  L.  R.,  2  H.  L,,  Sc.  App.,  113. 

(e)  6  A.  and  E.,  469. 

(f)  2  Ex.,  654. 
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*'  cases  decided  on  this  principle,  in  order  that  a  party  shall 
'*  be  estopped  from  denying  his  assent  to  an  act  prejudicial  to  his 
**  rights,  and  which  he  might  have  resisted,  but  has  suffered  to  be 
*^  done,  it  is  essential  that  knowledge  of  the  thing  done  shall  be 
"brought  home  to  him  "  (a). 

The  Factor  Acts  have  now  been  amended,  and  the  protection 
given  by  them  to  persons  acquiring  title  from  agents  has  been  ex- 
tended to  innocent  parties  buying  or  making  advances  on  goods^ 
or  documents  of  title  to  goods,  in  the  usual  and  ordinary  course 
of  mercantile  business,  see  40  &  41  Vic,  cap.  89. 

It  can  hardly  be  doubted  that  the  extremely  general  wording 
of  the  Exception  may  lead  to  very  dangerous  consequences,  for 
all  that  it  requires  is,  that  the  person  selling  should  be  in  pos- 
session with  the  owner's  consent,  that  the  buyer  should  act  in 
good  faith,  and  that  the  circumstances  should  not  be  such  as  to 
raise  a  reasonable  presumption  against  the  right  to  sell.  The 
High  Court  of  Bengal  (b)  has  indeed  restricted  the  operation 
of  the  Exception  by  ruling  that  it  ''  does  not  apply  where  there 
is  only  a  qualified  possession,  such  as  a  hirer  of  goods  has,  or 
where  the  possession  is  for  a  specific  puipose ;  "  their  argument 
being,  that  in  such  cases  the  owner  has  no  power  to  give  <'  in- 
structions to  the  contrary" — because  the  powers  of  the  person 
hiring  are  determined  by  the  contract  of  hiring.  It  is  clear, 
however,  that  those  words  were  inserted  for  the  purchaser's  pro- 
tection, and  that  full  force  can  be  given  to  them  without  employ- 
ing them  to  define  the  character  of  the  possession  contemplated  by 
the  Exception. 

It  is  not  clear  whether  the  Exception  will  cover  the  case  of 
a  sale  made  by  a  person  who  at  the  time  of  sale  no  longer  has 
the  consent  of  the  owner  to  hold  the  goods  or  documents  of 
title.  Upon  the  English  Statute  (5  &  6  Vict.,  c.  39,  Section  4), 
it  has  been  held,  that  a  secret  revocation  of  the  agent's  power 
will  defeat  the  rights  of  bond  fide  pledgees,  although  the  goods 
remained  in  the  agent's  hands  (c).  That  decision  would  ap- 
parently hold  equally  good  of  purchasers ;  and  from  this  it 
would  follow,  that  an  agent  whose  authority  to  hold  has  been 

•     (a)  Johnson  v.  Credit  Lyonnais  Go.,  3  0.  P.  D.,  p  32,  at  p.  40. 
(b)  Greenwood  v,  Holquette,  12  B.  L.  B.,  42. 
(e)  Fuentes  o,  Montis,  L.  B.,  3  C.  P.,  268 ;  ib.,  4  ib.,  93. 
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revoked  cannot  be  deemed  to  be  "  in  possession  by  consent  of 
the  owner,  "  so  as  to  confer  a  good  title  under  this  section.  It  is 
to  be  observed  that  the  words  "  by  the  consent  of  the  owner '' 
do  not  appear  in  the  corresponding  Section  178,  which  relates  to 
pledges. 

In  Laing  v.  Zeden  (a),  it  was  alleged  that  a  local  custom  existed 
at  Bombay,  by  which  mate's  receipts  for  goods  shipped  are  nego- 
tiable instruments  and  pass  property :  and  that  a  captain  was 
bound  to  give  the  bill  of  lading  to  the  person  producing  the 
mate's  receipt.  It  was  held  that  such  a  custom,  even  if  proved, 
woald  be  inoperative  against  the  captains  and  shipowners. 

(3)  According  to  English  law,  a  sale  by  one  of  several  co- 
owners  does  not  affect  the  interests  of  the  others,  but  makes  the 
purchaser  a  co-owner  with  them.  This  Exception  appears  to  be 
based  on  the  assumption  of  an  authority  to  sell  created  by  the 
co-owners  in  favor  of  him  whom  they  allow  to  have  sole  posses- 
sion, and  it  casts  upon  them  the  burden  of  proving  that  the  sale 
took  place  under  such  circumstances  as  to  raise  a  presumption 
against  the  existence  of  such  authority. 

(4)  The  third  Exception  relates  to  the  case  where  the  original 
contract  of  sale,  though  voidable  at  the  vendor's  option,  has  not 
been  avoided  before  a  sub-sale  takes  place.  Under  such  circum- 
stances it  follows  from  the  general  rule  regulating  the  avoidance  of 
such  contracts,  that  the  option  to  avoid  is  lost,  because  its  exercise 
would  affect  the  rights  of  innocent  third  persons.  In  order  that 
the  rule  should  operate  it  is  necessary,  however,  that  the  circum- 
stances which  render  the  contract  voidable  should  not  have 
amounted  to  an  offence  by  the  person  in  possession  or  by  those 
whom  he  represents.  If,  therefore,  the  goods  have  been  obtained 
by  a  contract  voidable  on  the  ground  of  cheating  or  of  some  form 
of  coercion  which  falls  within  the  Indian  Penal  Code,  the  person 
in  posrjssion  can  confer  no  title  even  on  an  innocent  purchaser, 
but  the  original  owner  can  reclaim  the  goods.  Apart  from  this 
proviso,  the  English  law  seems  to  stand  on  the  same  footing. 
''  It  is  quite  clear,  that,  when  a  vendee  obtains  possession  of  a  chat- 
"  tol,  with  the  intention  by  the  vendor  to  transfer  both  the  property 
''and  possession,   although  the  vendee  has  committed  a  false 

(fl)  L.  R.,  17  Eq.,  92. 
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"  and  fraudulent  misrepresentation  in  order  to  effect  the  contract 
''  or  obtain  the  possession,  the  property  yests  in  the  vendee  until  the 
"  vendor  has  done  some  act  to  disaffirm  the  transaction  ;  and  the 
"  legal  consequence  is,  that  if,  before  the  disaffirmance,  the  fraud  u- 
^*  lent  vendee  has  transferred  either  the  whole  or  a  partial  interest 
"  in  the  chattel  to  an  innocent  transferee,  the  title  of  sucb  trans- 
*'  feree  is  good  against  the  vendor  "  (a).  But  cases  of  this  sort, 
where,  notwithstanding  the  fraud  or  mistake,  still  there  has  been  a 
contract,  must  be  distinguished  from  those  where  there  has  been  an 
entire  absence  of  consent,  and,  therefore,  no  contract.  For 
instance,  where  the  discharged  clerk  of  a  customer  of  the  plaintiff 
obtained  goods  from  him  in  the  name  of  the  customer,  it  was 
held,  that  there  was  no  contract,  and  that  no  property  passed  : 
the  plaintiff  was,  therefore,  entitled  to  recover  the  goods  from  the 
defendant,  an  auctioneer,  to  whom  the  clerk  had  sent  them  for 
sale  (b ).  The  voidable  contracts  referred  to  are  those  mentioned 
in  section  19. 

(5)  "  In  this  case'*  means,  of  course,  in  case -of  the  vendor 
having  lost  his  right  of  rescinding  the  contract  against  the  origin- 
al buyer.  In  cases  in  which  the  contract  was  voidable,  as 
having  been  obtained  by  means  of  an  offence,  the  second  purchaser 
would  have  a  right  of  action  against  the  original  purchaser.] 

Warrantt. 

109.     If  the  buyer,  or  any  person  claiming  under 

,  him,  is,  by  reason  of  the  invalidity  of 

Bibiuty  for  bad-     the  Seller's  title,  deprived  of  the  thing 

sold,   the  seller  is  responsible  to  the 

buyer,  or  the  person  claiming  under  him,    for   loss 

caused  thereby,  unless  a  contrary  intention  appears 

by  the  contract. 

[This  is  an  abrogation  of  the  old  Common  law  rule  of  ''  caveat 
emptor, "  and  amounts  to  an  affirmation  of  the  principle,  that  a 
man   by  the  mere  act  of  selling  warrants  his  title  to  the  article 

(a)  Kingsford  v.  Merry,  11  Ex.,  at  p.  579. 

lb)  Higgons  v.  Barton,  26  L.  J.,  Ex.,  312  ;  Hardman  r.  Booth,  1  H.  k  C, 
803. 
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sold.  The  old  rale  is  thus  broadly  laid  down  in  Noy's  Maxims 
(Chattels  Personal,  p.  89) : — ''If  I  take  a  horse  of  another  man's 
and  sell  him,  and  the  owner  take  him  again,  I  may  have  an  action 
of  debt  for  the  money  ;  for  the  bargain  was  perfect  by  the  delivery 
of  the  horse  ;  and  caveat  emptor.*^  But  recent  cases,  and  especi- 
ally Eichholz  y.  Bannister  (a),  have,  to  use  Lord  Campbell's 
expression,  made  so  many  exceptions  as  "  well  nigh  to  eat  up 
the  rale."  This  section,  therefore,  may  be  said  to  correspond  to 
the  now  recognized  rale  of  English  law. 

To  contracts  for  sale  of  land  the  principle  of  ''  caveat  emptor  " 
is  applied;  so  that,  after  execation  of  the  conveyance,  the  pnrchaser 
who  has  been  evicted  by  a  superior  title  has  no  redress  against 
his  vendor.     See  note  to  Section  65.] 

Bstabiiahment  HO.  An  implied  warranty  of  good- 
IS'of  toTS:  ness  or  quality  may  be  established  by 
nessorquauty.      fj^Q  custom  of  any  particular  trade. 

[Warranty  is  not  defined  in  the  Act.  Lord  Abinger  defines 
it  as  '^  an  express  or  implied  statement  of  something  which  the 
party  andertakes  shall  be  part  of  a  contract ;  and  thoagh  part 
of  the  contract,  yet  collateral  to  the  express  object  of  it "  {b).  It 
is,  therefore,  distingaished  from  a  representation,  becaase  the 
latter  is  antecedent  to  the  contract,  and  also  because  a  warranty 
is  independent  of  the  information  of  the  person  making  it. 
Although  a  man  may  have  every  reason  to  suppose  that  he  is 
justified  in  warranting  the  existence  of  some  fact,  there  is  none 
the  less  a  breach  of  warranty  if  it  turns  out  that  it  does  not 
exist     Compare  Section  18  (1).] 

Warranty  of  HI.  On  the  Sale  of  provisions, 
T'^^'laiT^of    tli^^^e  >s  an  implied  warranty  that  they 

proviaions.  ^^q  SOUnd. 

[Blackstone  lays  this  down  as  the  rule  of  English  law, 
but  there  seems  to  be  no  authority  for  the  proposition,  and  the 

(a)  34  L.  J.,  G.  P.,  106 ;  but  see  Glare  v.  Lamb,  L.  R.,^10  G.  P.,  at  p.  338, 
and  Baguelej  v,  Hawlej,  L.  B.,  2  G.  P.,  625. 

(b)  Ghantor  v.  Hopkins,  4  M.  &  W.,  399,  at  p.  404. 
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cases  are,  apparently,  inconsistent  with  it  (a).  In  a  recent 
case,  it  was  said  : — "  Although  the  act  of  exposing  in  a  market  for 
sale  animals  destined  for  hnman  food  does  not  imply  a  warranty 
that  they  are  free  from  disease,  so  as  to  make  the  seller  responsi- 
ble if  they  should  turn  out  to  be  infected,  whether  he  knew  of  their 
condition  or  not,  it  does,  we  think,  amount  to  a  representation 
that,  as  far  as]  he  knows,  they  are  not  so  infected,"  In  the 
judgment  whence  this  passage  is  taken  it  was  also  held  that 
the  condition  of  sale  "  with  all  faults  "  did  not  negative  or  qualify 
the  implied  representation  (ft).  Apparently,  under  this  section, 
the  seller  is  responsible  for  the  wholesomeness  of  provisions 
whether  he  is  or  is  not  aware  of  their  condition.  This,  as  well 
as  other  warranties  of  quality,  relates  to  the  condition  of  the 
goods  at  the  time  of  sale,  and  does  not  cover  subsequent  dete- 
rioration, e,  g.,  such  as  might  be  caused  by  the  transit  of 
goods.] 

112.     On   the   sale   of  goods  by 
bnik*^!^  on    sample,  there  is  an  implied  warranty 
Bate^^  goods  by    ti^at    the  bulk  is  equal  in  quality  to 
the  sample. 

[This  and  the  following  Sections  (113,  114,  115)  apply  to  the 
case  of  sale  of  unascertained  goods  by  description.  They  are 
in  effect  expressions  of  the  proposition  which  is  implied  in  Sec- 
tion 83,  viz,,  that  when  the  goods  are  not  ascertained  at  the 
time  of  making  the  agreement  for  sale,  those  subsequently  appro- 
priated must  be  goods  answering  the  description  in  the  agreement* 
In  order  to  determine  which  of  these  sections  applies  in  a  particu- 
lar case,  it  must  be  seen  what  is  the  real  object-matter  of  the  con- 
tract ;  whether  it  is  a  sale  of  things  equal  to  a  sample  shown,  or 
a  sale  of  an  article  known  to  commerce,  or  a  sale  of  an  article  to 
be  used  for  a  particular  purpose.  The  fundamental  undertaking 
is  that  the  article  offered  or  delivered  shall  answer  the  description 
of  it  contained  in  the  contract,  and  this  undertaking  is  an  absolute 
one.     "  If  the  article   or  commodity   offered  or  delivered   does 

(a)  Vol.  3,  p.  166  ;  Bomby  v.  Bollett,  16  M.  &  W.,  649 ;  Emmerton  v. 
Matthews,  31  L.  J.,  Ex.,  139  ;  Bull  v.  Bobison,  24  L.  J.,  Ex.,  165. 

(b)  Ward  r-  Hobbs,  2  Q.  B.  D.,  331. 
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not  in  fact  answer  the  description  of  it  in  the  contract,  it  does 
not  do  so  more  or  less  hecaase  the  defect  in  it  is  patent,  or 
latent,  or  discoverahle"  (a).  The  particular  rale  stated  in  the 
section  is  clearly  recognized  in  the  English  cases,  the  exhibition 
of  the  sample  being  generally  considered  equivalent  to  a  war- 
ranty that  the  bulk  of  the  goods  shall  answer  the  description  of 
the  small  parcel  thus  exhibited  (b).  The  buyer  is  allowed  a 
reasonable  time  for  inspection  and  examination,  and  if  he  finds 
the  goods  inferior  to  sample,  he  is  at  liberty  to  return  them  (c). 
He  is  not,  however,  bound  to  return  them,  or  even  to  ofifer  to  re- 
turn them.  He  may,  for  instance,  keep  them  declaring  that  he 
keeps  them  at  vendor's  risk.  But  if  he  does  keep  them  in  his 
custody,  he  must  unequivocally  express  his  determination  not 
to  accept  them  in  performance  of  the  contract  (d). 

The  consequences  of  a  breach  of  this  warranty  will  be  re- 
gulated by  Section  118,  and  the  buyer  will,  therefore,  have  an 
opportunity  of  rejecting  the  goods  after  comparing  sample  with 
bulk.  It  does  not  follow  from  the  exhibition  of  a  sample  that 
the  seller  intends  to  sell  by  sample,  for  he  may  by  express  war- 
ranty exclude  its  operation,  or  he  may  exhibit  the  sample 
merely  for  the  purpose  of  enabling  the  purchaser  to  form  a 
reasonable  judgment  of  the  commodity  («).  The  provision  con- 
tained in  this  section  is  really  included  in  the  more  general 
provision  of  the  next  section,  and  the  cases  there  cited  illustrate 
its  effect.] 

113.     Where  goods  are  sold  as  being  of  a  certain 

Warrant  im-  ^^^^oo^^'^ftti^^^  there  is  an  implied 
piiedwheregoodfl    Warranty   that   they   are   such  goods 

Aire  Bold  &8  beinflr 

of  a  certain  de-  as  are  Commercially  known  by  that 
nomma  on.  denomination,    although    the    buyer 

may  have  bought  them  by  sample,  or  after  inspec- 
tion of  the  bulk. 

(a)  Randall  v.  Newson,  2  Q.  B.  D.,  at  p.  109. 
(>)  Parker  v.  Palmer,  4  B.  &  Aid.,  387. 
(c)  Heilbutt  V.  Hickson,  L.  R.,  7  C.  P.,  466. 
id)  Grimoldby  v.  Wells,  L.  R.,  10  0.  P.,  391. 
(e)  Gardiner  v.  Gray,  4  Camp.,  143. 
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Explanation. — But  if  the  contract  specifically 
states  that  the  goods,  though  sold  as  of  a  certain 
denomination,  are  not  warranted  to  he  of  that  deno- 
mination, there  is  no  implied  warranty. 

IllusircUions. 

(a.)  A,  at  Calcutta,  sells  to  B  twelve  bags  of  **  waste  silk/*  then  on 
its  way  from  Moorsbedabad  to  Calcutta.  There  is  an  implied  waiTanty 
by  A  that  the  silk  shall  be  such  as  is  known  in  the  market  under  the 
denomination  of  *'  waste  silk.** 

(&.)  A  buys,  by  sample  and  after  having  inspected  the  bulk,  100 
bales  of  **  Fair  Bengal**  cotton.  The  cotton  proves  not  to  be  such  as 
is  known  in  the  market  as  **  Fair  Bengal  :**  there  is  a  breach  of  war- 
ranty. 

[This  section  is  another  application  of  the  general  principle 
stated  ft  the  beginning  of  the  last  note.  If,  having  regard  to 
the  real  description  of  the  thing  which  is  the  object  of  the 
contract,  that  object  appears  to  be  ^'  merely  the  commercial  article 
or  commodity,  then  the  undertaking  is,  that  the  thing  oiTered  or 
delivered  shall  answer  that  description,  that  is  to  say,  shall  be 
that  article  or  commodity,  saleable  or  merchantab],e  "  (a). 

When  a  man  contracts  to  sell  goods  which  answer  a  certain 
known  description,  he  must  deliver  goods  which  are  merchantable 
under  that  description,  and  if  he  fail  to  do  so,  the  buyer  may 
exercise  the  option  given  him  by  Section  118,  and  rescind  the 
contract  altogether. 

Illustration  (b)  appears  to  be  founded  on  Joaling  v.  Kings- 
ford  {h).  There,  the  buyer  not  only  inspected  the  sample  but 
the  bulk,  and  the  vendor  said  he  would  not  warrant  the  strength 
of  the  "oxalic  acid;"  yet  the  buyer  was  held  not  bound 
to  accept  the  article  tendered,  because,  by  its  adulteration, 
it  had  lost  the  distinctive  character  required  by  the  contract. 
So,  in  Nichol  v.  Oodta  (c),  where  the  contract  was  for  the  sale  of 
"  foreign  refined  rape-oil  warranted  only  equal  to  sample,"  it  was 
held,  in  an  action  for  not  accepting  the  article  tendered,  that  it 

(a)  Randall  v.  Kewson,  2  Q.  B.  D.,  at  p.  109. 
(h)  32  L.  J.,  C.  P.,  94. 
(c)  23  L.  J.,  Ex,  ol4. 
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was  necessary  for  the  yendor  to  establish  that  it  was  not  only 
eqnal  to  the  sample  as  to  quality,  bat  that  it  was  in  fact  such  an 
article  as  answered  the  description  of  foreign  refined  rape-oil.  In 
Azemar  y .  Casella  (a),  the  contract  was  for  cotton  guaranteed  equal 
to  sample,  to  arriye  by  the  Cheviot  from  Madras :  ^*  should  the 
quality  proye  inferior  to  the  guarantee,  a  fair  allowance  to  be 
made."  The  sample  was  of  '^  Long-staple  Salem  "  cotton :  the 
cotton  tendered  was  **  Western  Madras  "  cotton,  which  was  found 
in  the  case  to  be  inferior  in  kind  and  price  to  Salem  cotton, 
requiring  different  machinery,  and  not  to  be  in  accordance  with 
the  sample.  The  defendants  rejected  the  cotton,  and  the  question 
to  be  decided  on  the  aboye  facts  was  whether  they  were  entitled 
so  to  reject  it  The  Court  held  that,  as  the  property  had  not 
passed  upon  the  sale,  the  question  was  whether  the  thing  tendered 
was  the  thing  bought  by  them ;  was  there  a  mere  difference  in 
yalue,  which  could  be  compensated  for  under  the  allowance-clause, 
or  was  it  an  essential  difference  in  the  species,  so  that  the  contract 
was  for  one  thing  and  the  article  tendered  another  7  It  was  held 
that  there  was  a  difference  in  kind,  that  the  allowance-clause  only 
referred  to  quality ,  and,  therefore,  the  defendants  were  justified  in 
not  accepting  the  cotton.] 

114.     Where  goods  have  been  ordered  for  a  speci- 
fied  purpose,  for  which  goods  of  the 
wh^gwSuor^    denomination  mentioned  in  the  order 
fiS^^iT*^     are  usually  sold,  there  is  an  implied 
warranty  by  the  seller  that  the  goods 
supplied  are  fit  for  that  purpose. 

lUusiration,, 

B  orders  of  A,  a  copper  manufacturer,  copper  for  sheathing  a  yesseL 
A,  on  this  order,  supplies  copper.  There  is  an  implied  warranty  that 
the  copper  is  fit  for  sheathing  a  yessel. 

[This  rule  and  that  affirmed  by  the  last  section  are  thus  stated 
in  JoncB  y.  Just  ( h) : — '^  it  must  be  taken  as  established  that,  on 
the  sale  of  goods  by  a  manufacturer  or  dealer  to  be  applied  to   a 

(tf)  L.  R.,  2  C.  P.,  431.  {h)  L.  R.,  3  Q.  B  ,  197,  at  p.  203- 
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particalar  parpose,  it  is  a  term  in  the  contract  that  they  shall 
reasonably  answer  that  purpose,  and  that,  on  the  sale  of  an  article 
by  a  manafactmrer  to  a  vendee  who  has  not  had  the  opportunity 
of  inspecting  it  during  the  manufacture,  it  shall  be  reasonably 
fit  for  use,  or  sliall  be  merchantable,  as  the  case  may  be." 

In  another  case,  whiskey  was  sold  by  certain  distillers  to  be  used 
by  the  purchasers  in  barter  with  the  natives  of  the  West  Coast 
of  Africa,  which  purpose  was  communicated  to  the  sellers.  The 
spirits  turned  out  to  be  coloured  with  logwood  in  a  manner  which, 
though  it  did  not  make  them  positively  injurious  to  health,  so 
dyed  the  excretions  of  those  drinking  them  as  to  make  them  the 
colour  of  blood.  This  had  the  effect  of  alarming  the  natives  and 
making  the  spirits  unsaleable.  It  was  held  on  appeal  that  the 
implied  warranty  of  fitness  for  the  specified  purpose  was  not  com- 
plied with  (a).  It  is  to  be  observed  that  neither  this  nor  the 
preceding  section  is  qualified  by  any  provision  as  to  the  character 
in  which  the  vendor  sells,  or  as  to  opportunities  of  inspection 
afforded  to  the  buyer,  on  which  much  stress  seems  to  be  laid  in 
the  English  cases  (h).  It  follows,  therefore,  that  any  dealer  of 
whom  goods  are  ordered  for  a  purpose  for  which  goods  of  the 
description  mentioned  are  usually  ordered,  is  bound  to  supply 
goods  fit  for  that  purpose  and  merchantable  under  that  descrip- 
tion. A  breach  of  this  promise  on  his  part  gives  the  buyer  an 
option  to  reject  the  goods  tendered  under  Section  118.  A  person 
selling  noxious  articles  compounded  by  himself  may  further 
render  himself  liable  to  an  action  for  tort  (c).] 

115.     Upon  the  sale  of  an  article  of 
Ga^^^oi&^    ^  well-known  ascertained  kind,  there 
cert^^Mnd"*^    is  no  implied  warranty  of  its  fitness 
for  any  particular  purpose. 

Illustration, 

B  writes  to  A,  the  owner  of  a  patent  invention  for  cleaning  cotton, 
— *'  Send  me  your  patent  cotton-cleaning  machine  to  clean  the  cotton 

(a)  Macfarlane  v.  Taylor,  L.  B.,  1  H.  L.,  So.  Ap.,  215. 
<ft)  Brown  v.  Edginton,  2  M.  &  G.,  279. 
ic)  George  v,  Skivington,  L.  B.,  6  Ex.,  1. 

36 
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at  my  factory/*  A  sends  the  machine  according  to  order.  There  is 
an  implied  warranty  by  A  that  it  is  the  article  known  as  A's  patent 
cotton-cleaning  machine,  but  none  that  it  is  fit  for  the  particular  purpose 
of  cleaning  the  cotton  at  B*s  factory. 

[The  distinction  between  this  and  the  preceding  section  is,  that 
in  the  one  case  the  buyer  trusts  to  the  judgment  and  skill  of  the 
seller  to  supply  him  with  goods  fit  for  the  purpose  for  which  such 
goods  are  usually  sold,  and  which,  therefore,  the  seller  must  be 
presumed  to  know,  while  in  the  other  case  lie  buys  on  his  own 
judgment  a  specific  article  in  the  belief  that  it  will  answer  his 
purpose,  and  if  he  is  disappointed  he  has  only  himself  to  blame 
for  it  Therefore,  "  where  a  known,  described  and  defined  article 
is  ordered  of  a  manufacturer,  although  it  is  stated  to  be  required 
by  the  purchaser  for  a  particular  purpose,  still,  if  the  known, 
described  and  defined  thing  be  actually  supplied,  there  is  no 
warranty  that  it  shall  answer  the  particular  purpose  intended  by 
the  buyer"  (a). 

This  rule  is  applicable  where  a  specific  agreed  thing  is  sold,  as 
in  Barr  v.  Oibson  (b),  where  the  sale  of  a  ship  was  in  question, 
and  it  was  held  that  though  the  sale  of  a  chattel,  as  being  of  a 
particular  description,  implied  a  contract  that  the  article  sold 
was  of  that  description,  yet,  that  condition  being  complied  with, 
the  property  passed  to  the  purchaser,  notwithstanding  that  the 
ship  was  damaged,  unseaworthy  or  incapable  of  being  beneficially 
employed.  It  also  applies  where,  as  in  the  Illustration,  the  selec- 
tion of  the  thing  is  left  to  the  seller.] 

116.     In  the  absence  of  fraud  and  of  any  express 

SeUer  when    ^^^^'^^'J  ^^  quality,  the  Seller  of  an 

not  responsible    article  which  answers  the  description 

for  latent  defects.  ,  i  •   i    •.  t  i  . 

under  which  it  was  sold  is  not  respon- 
sible for  a  latent  defect  in  it. 

Illustration. 
A  sells  to  B  a  horse.  It  turns  out  that  the  horse  had,  at  the  time  of  the 
sale,  a  defect  of  which  A  was  unaware.    A  is  not  responsible  for  this. 

(a)  Chanter  v.  Hopkins,  4  M.  &  W.,  399,  cited  in  Jones  v.  Just,  L.  B., 
dQ.B.,atp.202. 
(J)  3  M.  &  W.,  390. 
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[If  the  article  tendered  corresponds  to  the  description  nnder 
which  it  was  sold,  so  as  to  comply  with  the  warranty  provided  by 
Section  113,  the  fact  that  it  has  a  latent  defect  does  not,  in  the 
absence  of  fraud,  give  the  buyer  any  right  to  complain.  This 
rule  is  in  fact  illustrated  by  the  case  of  Barr  v.  Gibson  cited  in 
the  preceding  note,  for  there,  the  state  of  the  ship,  sold  while 
at  sea,  was  equally  unknown  to  both  parties.  The  section  is  in 
accordance  with  the  English  rule  laid  down  by  Lord  EUenborough 
in  Baglehole  v.  Walters  (a),  where  it  was  held  that  the  buyer  was 
not  entitled  to  repudiate  the  sale  on  account  of  a  latent  defect, 
which  the  seller  knew,  but  used  no  means  to  conceal.  The  Illus- 
tration, however,  narrows  the  effect  of  the  section,  because  it 
states  that  the  seller  was  unaware  of  the  defect. 

The  case  of  Horsfall  v.  Thomas  {h)  was  decided  on  the  ground 
that  the  purchaser  was  not  deceived  by  the  concealment  of  a  defect 
in  the  article  purchased,  inasmuch  as  he  had  never  inspected  it 
before  purchase,  although  an  opportunity  of  inspection  was  given : 
this  decision,  however,  has  been  questioned  (c) ;  and  there  can 
be  no  doubt  that  such  a  concealment,  if  it  had  been  instrumental 
in  inducing  the  contract,  would  render  it  voidable  under  the 
present  Act  on  the  ground  of  fraud. 

This  section  also  is  unqualified  by  any  provision  as  to  the 
buyer's  having  an  opportunity  of  inspecting  the  thing  bought.] 

117.     Where  a  specific  article,  sold  with  a  war- 
ranty, has  been  delivered  and  accepted, 

Buyer's    right  ^^ \  .      i       ,  i  i 

on  breach  of    and  the  Warranty  is  broken,  the  sale 
warranty.  .^  ^^^  thereby  rendered  voidable ;  but 

the  buyer  is  entitled  to  compensation  from  the  seller 
for  loss  caused  by  the  breach  of  warranty. 

Illustration, 

A  sells  and  delivers  to  B  a  horse,  warranted  sound.  The  horse 
proves  to  have  been  unsound   at  the  time  of  sale.    The  saL(S  is   not 


(a)  3  Camp.,  164. 

(h)  31  L.  J.,  Ex.,  322,  see  ante,  page  75. 

\c)  Smith  V.  Hughes,  L.  R.,  6  Q.  B.,  at  p.  605 
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thereby  rendered  voidable,  but  B  is  entitled  to  compensation  from  A 
f>r  loss  caused  by  the  unsoundness. 

[This  section  seems  to  lay  down  a  different  rule  as  to  the 
right  of  rejecting  goods  whiob  do  not  comply  with  a  warranty ^ 
from  that  which  obtains  in  England.  After  the  ownership 
©f  a  8peci6c  article  has  once  passed  to  the  buyer,  he  cannot^ 
according  to  £»glish  law^  repudiate  the  sale  :  he  is  bound  to  pay 
the  price,  having  his  action  for  the  breach  of  warranty  (a).  Only 
when  the  warranty  has,  by  the  agreenjent  of  the  parties,  been 
constituted  a  condition  on  which  the  sale  depends,  can  a  specifie 
article  be  returned  after  delivery  on  its  appearing  that  the  war- 
ranty is  not  complied  with.  Then  in  fact  the  sale  is  not  absolute,, 
but  only  conditional  (b).  According  to  this  section,  it  is  net  the 
passing  of  the  property  or  the  delivery  that  determines  the 
buyer's  right  of  rejection,  bat  his  receipt  and  acceptance  of  the 
goods. 

As  to  the  meaning  of  acceptance,  see  note  to  next  section.] 

11&.     Where  there  has  been  a  coutracty  with  a 

Rightof  buyer     warranty,  for  the  sale  of  goods  whiqh, 

onbreaohofwar-     at  the  time  of  the  cootract,  were  not 

lantiy  in  reepeot  ,  .  .  , 

of  goods  not  as-  ascertained  or  not  in  existence,  and 
^  the  warranty  is  broken,  the  buyer  may 

accept  the  goods  or  refuse  to  accept  the  goods^ 
when  tendered, 

or  keep  the  goods  for  a  time  reasonably  sufficient 
for  examining  and  trying  them,  and  then  refuse  ta 
accept  them  ;  provided  that,  during  such  time,  he 
exercises  no  other  act  of  ownership  over  them  than 
is  necessary  for  the   purpose  of  examination  and 

trial  (1). 

In  any  case  the  buyer  is  entitled  to  compensation 
from  the  seller  for  any  loss  caused  by  the  breach  of 


(a)  Street  v.  Blay,  2  B.  &  Ad.,  456. 
{by  Cutter  v.  Powell,  2  Sou  L.  C,  30. 
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warranty  ;  but  if  he  accepts  the  goods  and  intends 
to  claim  compensation,  he  must  give  notice  of  his 
intention  to  do  so  within  a  reasonable  time  after  dis- 
covering the  breach  of  the  warranty  (2). 

Illustrations, 

(a.)  A  agrees  to  sell  and,  without  application  oh  B*8  part,  deliver 
to  B  200  boles  of  unascertained  cotton  by  sample.  Cotton  not  in 
accordance  with  sample  is  delivered  to  B.  B  may  return  it  if  he  has 
not  kept  it  longer  than  a  reasonable  time  for  the  purpose  of  examina-^ 
tion. 

(b.)  B  agrees  to  buy  of  A  twenty-five  sacks  of  flour  by  sample* 
The  flour  is  delivered  to  B,  who  pays  the  price.  B,  upon  examination, 
finds  it  not  equal  to  sample ;  B  afterwards  uses  two  sacks,  and  sells 
one.  He  cannot  now  rescind  the  contract  and  recover  the  price,  but 
he  is  entitled  to  compensation  from  A  for  any  loss  caused  by  the  breach 
of  warranty. 

(c.)  B  makes  two  pairs  of  shoea  for  A  by  A's  order.  When  the 
shoes  are  delivered,  they  do  not  fit  A.  A  keeps  both  pairs  for  a  day. 
He  wears  one  pair  for  a  short  time  in  the  house,  and  takes  a  long  walk 
out  of  doors  in  the  other  pair.  He  may  refuse  to  accept  the  first  pair^ 
but  not  the  second.  But  he  may  recover  compensation  for  any  loss 
sustained  by  the  defect  of  the  second  pair. 

[(1.)  This  section  is  in  exact  accordance  with  the  English 
role  mentioned  in  the  last  note,  that  the  buyer  has  an  option  ta 
repudiate  the  dale  at  any  time  before  the  ownership  has  passed 
to  him.  Of  this  option  he  is  not  deprived  by  the  mere  fact  of 
the  goods  being  delivered  to  him,  for  in  this  section  a  distinction 
is  made  between  delivery  and  acceptance.  The  bnyer  is  entitled 
to  have  the  goods  in  his  custody  for  the  purpose  of  testing 
whether  they  comply  with  the  warranty,  and  for  that  purpose  he 
may,  if  necessary,  use  them  ;  but  if  he  keeps  them  longer  than 
is  necessary,  or  uses  them  in  a  manner  which  is  not  necessary 
he  is  held  to  have  signified  his  approval  of  them,  and,  therefore^ 
to  have  accepted  them  (a).  Where,  therefore,  a  buyer  had 
attempted  to  re-sell  the  goods  in  his  own  name,  he  was  held  to 
be  deprived  of  his  right  to  reject  them  as  not  complying  with  a 

(a)  HoUbutt  V.  Hickson.,  L.  E.,  7  G.  P.,  138. 
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warranty  (a).  "  I  think  it  clear  that"  (to  quote  the  words  of  Erie, 
J.)  "  if,  after  goods  have  arrived,  the  vendee  does  any  act  to  the 
goods,  of  wrong  if  he  is  not  owner  of  the  goods,  and  of  right  if  he  is 
owner  of  the  goods,  the  doing  of  that  act  is  evidence  that  he  has 
accepted  them  '*  (b).  So,  if  the  buyer  alters, or  performs  any  add ition- 
al  work  upon,  the  thing,  his  conduct  is  evidence  of  acceptance  (c). 

By  English  law  a  buyer,  where  there  has  been  a  breach  of  war- 
ranty, has  a  third  course  open  to  him.  If  he  has  not  paid  the 
price  of  the  goods,  he  may,  on  an  action  being  brought  against 
him,  plead  the  breach  of  warranty  in  reduction  of  damages  (d). 

According  to  the  English  cases,  if  the  buyer  fails  to  return  the 
goods,  or  to  notify  to  the  vendor  the  defect  in  quality,  there  is  a 
strong  presumption  that  his  complaint  is  not  well  founded.  This 
section  in  effect  lays  down  a  similar  rule  in  obliging  the  buyer  to 
give  notice  within  reasonable  time  of  his  intention  to  claim  com- 
pensation for  breach  of  warranty.  His  neglect  to  give  such  notice 
amounts  to  a  waiver. 

(2)  The  measure  of  the  damages  for  breach  of  warranty  which 
a  purchaser  who  elects  to  accept  the  goods  may  recover,  is  the 
difference  between  the  value  of  the  goods  delivered  and  of  those 
warranted.  The  fact,  therefore,  that  a  rise  in  the  market  has 
made  the  inferior  article  sell  for  the  price  agreed  on  at  the  origin- 
al sale  is  immaterial  {e).  Evidence  may  be  given  of  a  re-sale  of 
the  goods,  before  discovery  of  the  breach  of  warranty,  in  order  to 
show  the  value  of  the  goods  as  warranted  ;  and  of  a  re-sale  after 
discovery,  at  a  reduced  price,  in  order  to  show  the  real  value  of 
the  goods  (/).  If  at  the  time  of  the  sale  the  seller  knew  that  it 
was  for  the  purpose  of  re-sale,  he  may  be  liable  for  special  damage 
arising  from  the  non-completion  of  the  re-sale  owing  to  the  breach 
of  warranty  (g).  Where  the  buyer  of  a  horse  re-sold  it  with  the  same 
warranty  as  he  received  with  it  from  his  vendor,  and  was  sued  on 
account  of  a  breach  of  the  warranty,  it  was  held  that  he,  having 

(a)  Chapman  v.  Morton,  11  M.  &  W.,  534. 

(J)  Parker  v.  Wallis,  5  E.  &  B.,  21. 

(c)  Maberley  v,  Sheppard,  10  Bing.,  at  p.  101. 

id)  Mondel  v.  Steel,  8  M.  &  W.,  858. 

(e)  Jones  v.  Jngt,  L.  R.,  3  Q.  B.,  197. 

(/)  Clare  v.  Maynard,  6  A.  &  E.,  619. 

(S)  Dmglo  w.  Haro,  29  L.  J.,  C.  P.,  143. 
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offered  his  vendor  the  option  of  defending  the  action,  and  then 
having  defended  it  himself  and  failed,  might  recover  the  costs 
as  damages  against  his  vendor  (a). 

More  recently,  however,  it  has  been  decided  that  the  costs  in- 
carred  by  the  plaintiff  in  defending  an  action  on  a  contract  made 
between  him  and  a  third  person,  and  separate  from  and  independent 
of  that  made  between  him  and  the  defendant,  are  not  recoverable 
as  damages  when  the  defendant  has  refused  to  defend  the  action. 
He  is  not  liable  for  them  as  having  authorized  the  plaintiff  to 
incur  them,  and  they  are  not  the  natural  and  necessary  conse- 
qnences  of  his  defanlt  (&).] 

Miscellaneous. 

119.     When  the  seller  sends  to  the  buyer  goods 

When    huyer     DOt  Ordered  With    goods  ordered,  the 

wJ^ptHf^^M^ds     buyer  may  refuse  to  accept  any  of  the 

Lnt^iftil'toSd^    goods  so  sent,  if  there  is  risk  or  trou- 

ordered.  \)Iq  in   separating   the  goods  ordered 

from  the  goods  not  ordered. 

UlusiroHon, 

A  orders  of  B  specific  articles  of  china.  B  sends  these  articles  to  A 
in  a  hamper,  with  other  articles  of  china  which  bad  not  been  ordered. 
A  may  refuse  to  accept  any  of  the  goods  sent. 

[This  section  is  applicable,  both  in  cases  where  there  is  a  sale 
of  a  specific  article,  and  also  in  those  where  the  vendor  has,  under 
Section  83  or  84,  authority  to  select  goods  and  appropriate  them 
to  the  buyer.  According  to  the  English  cases  the  rule  is  that, 
if  the  vendor  sends  either  more  or  less  than  is  ordered,  there  has 
been  no  complete  appropriation,  and,  therefore,  the  buyer  is  not 
bound  to  accept  any  of  the  goods  sent  (c).     Thus,  where  an  order 


(a)  Lewis  v.  Peake,  7  Taunt.,  162. 

(()  Baxendale  v,  London  Ghat.  &  Dov.  By.   Co.,  L.  B.,  10  Ex.,  85, 
overruling  Mors-le-Blanch  v,  Wilson,  L.  B.,  8  G.  P.,  227. 
(o)  Gunliffe  v,  Harrison,  6  Ex.,  903. 
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was  given  for  ten  hogsheads  of  claret,  and  the  vendor  sent  fifteen, 
it  was  held  that,  as  the  goods  ordered  were  nndistingaishable  from 
those  not  ordered,  an  action  would  not  lie  for  the  price  against 
the  purchaser  who  refused  to  accept  any  of  them,  "  for  the  person 
to  whom  thej  are  sent  cannot  tell  which  are  the  ten  that  are  to 
be  his,  and  it  is  no  answer  to  the  objection  to  say  that  he  may 
choose  which  ten  he  likes,  for  that  would  be  to  force  a  new  con- 
tract upon  him."  Again,  in  Levy  v.  Qreen  (a),  where  the  order 
was  for  specific  articles  of  earthenware,  and  other  articles 
were  sent  with  those  ordered,  it  was  held  that,  though  the 
articles  sent  in  excess  of  the  order  were  perfectly  distinguish- 
able, yet  that  the  vendor  was  not  entitled  to  throw  upon  the  pur- 
chaser the  risk  and  trouble  of  unpacking  them.  He  was,  there- 
fore, entitled  to  reject  the  whole  parcel.  On  a  similar  principle 
it  has  been  held  that  a  buyer  is  not  bound  to  accept  a  less 
quantity  than  he  ordered  ;  if  he  has  stipulated  for  a  cargo  (6), 
he  is  not  bound  to  take  part  of  a  cargQ.  The  effect  of  this 
section  is  to  limit  the  buyer's  right  to  refuse  acceptance,  where 
more  than  the  goods  ordered  are  sent,  to  the  case  where,  as  in 
the  Illustration,  risk  or  trouble  is  involved  in  separating  the 
goods  ordered  from  those  not  ordered.  Where  less  than  the 
goods  ordered  have  been  sent,  there  has  been  no  performance 
of  the  contract,  and  the  buyer  may  refuse,  on  this  ground,  to 
accept  the  goods.] 

120.    If  a  buyer  wrongfully  refuses  to  accept 
xf^m  i.  M  tl^®  goods  sold   to  him,  this  amounts 

Effect  of  wrong-  °  '' 

taX  refusal  to  ao-  to  a  breacu  ot  the  contract  of 
"^^  sale 

[That  is,  where  the  refusal  to  accept  is  not  justified  under  Sec- 
tion 118,  or  on  the  ground  of  delivery  at  a  wrong  time  or  place, 
or  of  some  other  failure  to  comply  with  the  terms  of  the  contract, 
or  on  the  ground  of  the  contract  being  void  or  voidable.] 


{a)  27  L.  J.,Q.  B.,  Ill  ;  28  %b.,  319. 

(Jb)  Kreager  v.  filanck,  L.  R.,  5  Ex.,  179  ;  but  see  Ireland  v.  Livingston, 
L.R.,  DH.  L.,395. 
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121.  When  goods  sold  have  been  delivered  to 
Right  of  seUer    t^©  ^^J^i^^  *he  Seller  is  not  entitled 

B8  to  reedflsioii,    to  rescind  the  contract  on  the  buyer's 

on  failure  of  buy-  ,.  .  i         .      • 

er  to  pay  prioe    failing  to   pay  the  price  at  the  time 
fixed,  unless  it  was  stipulated  by  the 
contract  that  he  should  be  so  entitled. 

[Section  107  proyides  for  certain  cases  in  which  the  vendor 
may  re-sell  the  goods  the  possession  of  which  he  has  either 
resumed  or  nerer  abandoned.  This  section  declares  that,  when 
the  bayer  has  once  acquired  possession,  the  goods  cannot  be  re- 
taken from  him  though  he  fail  to  pay  the  price.  This  proposition 
was  treated  as  indisputable  in  Page  y.  Cowasjee  Eduljee  (a).] 

122.  Where  goods  are  sold  by  auction,  there  is 
,^        a  distinct  and  separate  sale    of  the 

Bale  and  trans- 

fer  of  lots  sold    goods  in  cach  lot,  by  which  the  own- 
^       ^^  ership  thereof  is  transferred  as  each 

lot  is  knocked  down. 

[From  the  language  of  this  section  it  is  to  be  inferred  that^ 
nntil  the  hammer  falls,  either  buyer  or  seller  may  withdraw  his 
offer,  for  that  is  the  agreed  means  of  communicating  acceptance 
on  either  side  (see  Section  5).  In  cases,  howeyer,  in  which  sales 
by  auction  are  announced  as  being  *'  without  reserye/'  it  has 
been  held  in  the  English  Courts  that  the  matter  stands  on  the 
same  footing  as  promises  of  a  reward  made  by  the  owner  of  lost 
property  to  whoever  finds  it,  or  other  offers  to  the  public  at  large, 
and  that,  consequently,  the  highest  hondfide  bidder,  haying  accept-^ 
ed  the  offer,  can  sue  the  auctioneer  in  respect  of  it.  ''  We  think,*^ 
observed  the  Court  in  Warlow  v.  Harrison  (6),  "that  the  auc- 
tioneer who  puts  property  up  for  sale  upon  such  a  condition, 
pledges  himself  that  the  sale  shall  be  without  reserve,  or^ 
in  other  words,  contracts  that  it  shall  be  so,  and  that  this  contract 

*  r 

is  made  with  the  highest  bona  fide   bidder,  and  in  case  of  a  breach 
of  it,  that  he  has  a  right  of  action  against  the  auctioneer.''  In  that 

(a)  L.  B.,  1  P.  0.,  at  p.  145.  {b)  29  L.  J.,  Q.  B.,  at  p.  16. 

37 
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^yent  the  auetioneer  would  in  his  tarn  be  entitled  to  be  indem* 
Hified  by  his  principal^  Section  222.  Bat  in  Earris  y.  Nicker' 
ton  (a),  recently  decided  in  the  Qaeen's  Bench,  distinction  was 
drawn  between  cases  snch  as  Warlow  y.  Harrison  and  ordinary 
sales  by  aaction,  and  it  was  distinctly  mled  that  an  anctioneei^ 
Who  adyertises  certain  goods  for  sale  by  aaction  and  then  with- 
draws them,  is  not  liable  to  persons  who  haye  been  indilced  by 
the  adyertisement  to  attend  the  sale  for  the  expenses  which  they 
haye  incnrred  in  so  doing.  A  person  who  adyertises  for  tenders 
of  contracts  stands  in  much  the  same  position  as  an  aactioneer. 
He  i^  not  bound  to  accept  the  lowest  tender.  In  either  case  it 
is  from  one  of  the  public  addressed,  and  not  from  the  adyertiser 
or  auctioneer,  that  the  offer  comes  (&).] 

12S.    If)  at  a  sale  by  auction,  the  seller  makes 
B£Pect  of  use,    use  of  pretended   biddings  to  raise 
tMSad^ibdddS^    *^®  price,  the  sale  is  voidable  at  the 
to  raise  price.        option  of  the  buyer. 

[A  yendor  who  employs  a  person  to  make  pretended  biddings, 
in  other  words,  a  puffer,  is  guilty  of  a  fraud  on  the  bidders.  To 
them  the  puffer's  bid  appears  to  be,  what  it  is  not,  a  real  bidding ; 
for  the  arrangement  between  the  yendor  and  the  puffer  is,  that  the 
latter^s  bid  is  to  go  for  nothing.  The  effect  of  this  section  is  to 
j^iye  the  'bidder  who,  after  buying  goods  at  an  auction,  discoyers 
ihat  the  biddings  were  raised  by  pretended  biddings,  the  right  of 
repudiating  the  sale.  The  section  does  not  appear  to  take  away 
the  seller's  right  to  withdraw  his  offer,  eyen  if  his  withdrawal  is 
conyeyed  in  the  form  of  buying  in  the  goods.  If,  however,  the 
auction  is  "  withoat  reserve,  "  the  auctioneer  might  be  exposed 
to  an  action  at  the  suit  of  the  highest  bidder.  As  to  '^  pretended 
biddings  to  raise  the  price,"  a  bid  made  by  an  owner  or  his  agent, 
Other  than  a  bid  for  the  purpose  of  buying  in  goods,  would  be  a 
pretended  biddmg,  and  would  entitle  a  subsequent  bidder  to  avoid 
the  sale. 


(a)  L.  R.,  8  Q.  B.,  286. 

ip)  Spencer  v.  Hardingi  L.  E.,  5  0.  P.,  561, 
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The  Englisli  law  as  regards  the  employment  of  ''  puffers  "  at 
auctiou-sales  of  land  has  been  recently  declared  by  30  <fe  81  Vic, 
C.48. 

It  has  been  held  by  the  Madras  High  Court,  that  an  auctioneer 
who  is  instructed  to  sell  goods,  a  price  being  reserved,  may  buy 
them  in  himself  at  that  price  and  sell  them  a^ain  for  his  owa 
benefit  at  a  higher  price.  His  employer  has  no  action  i^ainst 
him^  unless  actual  fraud  is  proved.] 


CHAPTER  VIIL 

Of  Indemnity  and  Guarantee, 

124.     A  contract  by  which  one  party  promises  to 
^  , ,      ^     save  the  other  from  loss  caused  to  him 

Contract     of 

•  indemmiy'  de-    by  the  conduct  of  the  promisor  him- 
self, or  by  the  conduct  of  any  other 
person,  is  called  a  contract  of  indemnity. 

Illustration. 
A  contracts  to  indemnify  B  against  the  consequences  of  any  pro- 
ceedings which  0  may  take  against  B  in  respect  of  a  certain  sum  of 
200  rupees.    This  is  a  contract  of  indemnity. 

[The  contracts  dealt  with  in  this  Chapter  belong  to  the  general 
class  of  contingent  contracts,  the  contingency  upon  which  they 
depend  being  the  conduct  or  default  of  the  promisor  or  some 
third  person.  Contracts  of  indemnity,  as  understood  in  this  Act, 
do  not,  therefore,  comprise  what  in  Englishlaw  are  the  com- 
monest instances  of  contracts  of  indemnity,  namely,  contracts  of 
insurance.] 

125.  The  promisee  in  a  contract 
biS^^^Mem:  of  indemnity,  acting  within  the  scope 
jBdtyhoiderwhen  ^f  j^jg  authority,  is  entitled  to  recover 
from  the  promisor — 
(1)  all  damages  which  he  may  be  compelled  to 
pay  in  any  suit  in  respect  of  any  matter  to  which 
the  promise  to  indemnify  applies  (1); 
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(2)  all  costs  which  he  may  be  compelled  to  pay 
in  any  such  suit  if,  in  bringing  or  defending  it,  he 
did  not  contravene  the  orders  of  the  promisor,  and 
acted  as  it  would  have  been  prudent  for  him  to  act 
in  the  absence  of  any  contract  of  indemnity,  or  if 
the  promisor  authorized  him  to  bring  or  defend  the 
suit  (2); 

(3)  all  sums  which  he  may  have  paid  under  the 
terms  of  any  compromise  of  any  such  suit,  if  the 
compromise  was  not  contrary  to  the  orders  of  the 
promisor  and  was  one  which  it  would  have  been  pru- 
aent  for  the  promisee  to  make  in  the  absence  of  any 
contract  of  indemnity,  or  if  the  promisor  authorized 
him  to  compromise  the  suit. 

[(1)  Sections  }4^  and  222,  with  their  Illastrations,  explain 
what  are  the  limits  of  the  promisee's  aathoritj  under  this  contract. 
Another  instance  is  given  in  the  note  to  Section  118,  where  the 
purchaser,  by  reason  of  a  breach  of  warranty,  is  cast  in  damages 
at  the  suit  of  his  sub-purchaser.  Such  damages  are  regarded  as 
the  measure  of  the  loss  against  which  the  vendor  has  undertaken 
to  indemnify  the  purchaser. 

(2)  The  costs,  however,  for  which  the  purchaser  becomes 
liable  in  such  a  suit  are  not  recoverable,  unless  under  the  condi- 
tions prescribed  in  sub-section  (2).  In  the  case  cited  under 
Section  118,  notice  to  the  vendor  of  the  suit,  and  acquiescence  by 
him  in  its  defence,  was  held  to  entitle  the  purchaser  to  recover 
the  costs  incurred  by  him  in  the  defence  of  the  suit  brought 
against  him.  An  authority  to  defend  a  suit  is  generally  presumed 
where  notice  of  an  intention  so  to  do  has  been  given  to  the 
promisor  and  he  has  refrained  from  interference  (a);  but  mere 
notice  to  the  promisor  of  a  suit  having  been  brought  does  not^  in 
the  absence  of  other  justifying  circumstances,  give  the  promisee 
a  right  to  defend  it  and  to  put  the  promisor  to  useless  expense. 

(a)  Blyth  V.  Smith/ 6  Han.  &  0.,  618  ;  jQillett  r.  Bippon,  Moo.  &  M^  406. 
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If  the  facts  are  such  that  a  prudent,  nnindemnified  man  would 
have  paid  the  money  and  stopped  the  suit,  the  promisee  will  not 
be  entitled  t^  recover  the  costs.  When  the  promisee  has  acted 
within  the  scope  of  his  authority  in  defending  a  suit,  he  can 
recover  costs  paid  by  him  as  between  attorney  and  client  as  well 
as  his  taxed  costs.  This  was  held  in  a  case  where  a  lessee 
brought  an  action  against  the  assignee  of  his  lease  for  breach  of 
a  contract  to  indemnify  the  lessee  against  a  failure  to  perform  the 
covenants  in  the  lease  (a). 

Where  trustees  lent  money  to  the  defendant,  taking  an  indem- 
nity in  case  the  loan  was  not  justified,  a  bill  was  filed  against 
them  to  invest  the  money  which  they  had  lent.  They  called  on 
defendant  to  come  in  and  defend,  and  on  his  refusal  consented  to 
a  decision  of  the  Court  being  passed  at  once  as  to  the  propriety 
of  the  loan.  It  was  held  that  their  claim  on  the  indemnity  was 
unaffected  by  the  procedure  adopted  (b),] 

126.     A  '  contract  of  guarantee '  is  a  contract  to 

Contract    o  f     P®^^*^^"^  ^^^  promisc,  OF  discharge  the 

'guarantee;    liability,  of  a  third  person  in  case  of 

'atirety/'prlnci-      ,  •     j    /.      ix        rni  i         •  ^i 

pal  debtor,'  and  bis  default.  The  pcrsou  who  gives  the 
guarantee  is  called  the  '  surety ;'  the 
person  in  respect  of  whose  default  the  guarantee  is 
given  is  called  the  *  principal  debtor/  and  the  person 
to  whom  the  guarantee  is  given  is  called  the 
*  creditor '  (1).  A  guarantee  may  be  either  oral  or 
written  (2). 

[(  1 )  This  contract  pre-supppses  the  existence  of  a  separate 
obligation  actually  existing,  or  about  to  be  incurred,  by  some 
third  person  whose  creditor  desires  to  have  the  additional 
security  which  the  promise  of  the  surety  gives  him.  There  can 
be  no  guarantee  unless  there  be  a  principal  debtor,  and,  therefore, 
a  promise  to  pay  if  some  third  person  who  is  not  liable  fails  to 
pay,  does  not  make  the  promisor  liable  as  a  surety,  but  makes 

(a)  Ho.ward  v.  Lovegrove,  L.  R.,  6  Ex.,  48. 
ib)  Lord  Newborough  v.  Schroder,  7  0.  B.,  342. 
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him  primarily  liable  in  respect  of  his  promise  (a).  The  promise 
of  a  sarety  is  to  discharge  the  liability  of  the  third  person, 
t.  e,^  the  principal  debtor,  and  therefore  the  surety's  liability  is, 
unless  it  is  othewise  provided  by  the  contract,  co-extensive  with 
that  of  the  principal  debtor,  see  Section  128. 

A  suit  may  be  maintained  against  a  sarety  although  the 
principal  debtor  has  not  been  sued  (b ).  He  is  not  entitled  to 
a  demand  for  payment,  upon  default  of  the  debtor,  unless  there 
is  an  express  stipulation  for  it  (c). 

(2)  This  provision  has  reference  to  29  Car.  II,  c.  8,  Section 
iy  which  required ,  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person  to  be  im  writing  and  signed  by 
the  party  to  be  charged  therewith  or  some  person  by  him  law- 
folly  authorized  thereto.] 

127-     Anything  done,  or  any  promise  made,   for 
CoiiBideration      t^*®  benefit  of  the   principal  debtor, 
for  guarantee.        ^^j  y^^  ^  suflScient  Consideration  to 
the  surety  for  giving  the  guarantee. 

IllustraHons. 

(a.)  B  requests  A  to  sell  and  deliver  to  him  goods  on  credit  A 
agrees  to  do  se,  provided  C  will  guarantee  the  payment  of  the  price 
of  the  goods.  G  promises  to  guarantee  the  payment  in  consideration 
of  A*8  promise  to  deliver  the  goods.  This  is  a  sufficient  consider- 
ation for  C*s  promise. 

(b,)  A  sells  and  delivers  goods  to  B.  C  afterwards  requests  A  to 
forbear  to  sue  B  for  the  debt  for  a  year,  and  promises  that,  if  he  does 
80,  C  will  pay  for  them  in  default  of  payment  by  B.  A  agrees  to 
forbear  as  requested.  This  is  a  sufficient  consideration  for  0*8 
promise. 

(c.)  A  sells  and  delivers  goods  to  B.  C  afterwards,  without  consider- 
ation,  agrees  to  pay  for  them  in  default  of  B.    The  agreement  is  void. 

[The  consideration  for  a  guarantee  does  not  differ  from  the 
oonsideration  for  any  other  promise.  It  may  consist  of  some- 
thing done  or  of  a  promise  to  do  something,  and  the  thing 
done  or  promised  may  be  either  something  from  which  the  surety, 

(a)  Mountstephen  v,  Lakeman,  L.  B.,  5  Q.  B ,  613  ;  7  id.,  196 ;  7  H.  L.,  17. 
lb)  Dewan  of  Cochin  v.  Enrusingal,  4  Had.  H.  C,  190. 
lo)  Sioklemore  v.  Thistleton,  6  M.  &  S.,  9. 
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the  principal  ddbtor,  or  another  person  deriyes  advantage,  or 
it  may  be  something  from  which  the  principal  creditor  sustains 
loss  or  inconvenience.  Thus,  in  Illnstration  (a),  the  benefit 
to  B  from  the  deliyery  of  the  goods  is  consideration  for  C's 
promise.  Bat  if  C's  promise  had  been  made  subsequently  to, 
and  independently  of,  the  deliyery,  and  the  delivery  had  not  been 
made  in  the  first  instance  at  C's  desire,  there  would  be  nd 
consideration  for  C's  promise.  This  section  should  be  read  with 
Section  2.  cl.  (d) ;  its  object  is  to  guard  against  the  supposition 
that  benefit  to  the  surety  himself  is  necessary  in  order  to  sup- 
port the  consideration  for  his  promise,  see  Morley  v.  Boothbp 
(a),  cited  in  note  to  Section  2.  A  mere  agreement  by  the  plain- 
tiff at  defendant's  request  to  supply  goods  to  a  third  party  is 
too  indefinite  to  form  good  consideration  for  a  guarantee ;  but 
any  goods  supplied  on  credit  subsequently  to  the  agreement  of 
guarantee,  may  be  taken  to  be  supplied  at  the  defendant's  request, 
and  then  a  good  consideration  for  the  guarantee  is  raised  (h). 

Where  N  advanced  money  to  K  on  a  bond  hypothecating 
K's  property,  and  mentioning  M  as  surety  for  any  balance  that 
might  remain  due  after  realization  of  K's  property,  M  being  no 
party  to  K's  bond,  but  having  signed  a  separate  surety-bond  two 
days  subsequent  to  the  advance  of  the  money,  it  was  held  that  the 
subsequent  surety-bond  was  void  for  want  of  consideration  under 
this  section  (c).] 

128.    The  liability  of  the  surety  is  co-extensive 

Bxaetj'a  liabi-     ^^*^  *'^*t  ^^  ^^^  principal  debtor,  unless 

^^'  it  is  othel-wise  provided  by  the  contract. 

Illustration, 
A  guarantees  to  B  the  payment  of  a  bill  of  exchange  by  C,  the 
acceptor. "  The  bill  is  dishonored  by  C.    A  is  liable,  not  only  fop  the 
amount  of  the  bill,  but  also  for  any  interest  and  charges  which  may 
have  become  due  on  it. 

(a)  3  Bingr.,  107. 

(ft)  Morrell «.  Cowan,  6  Ch.  D.,  166,  at  p.  171,  reversed  on  appeal,  7  Oh. 
D.,  161,  on  the  ground  that  the  guarantee  was  limited  to  goods  snppliod 
after  it  was  given ;  but  the  deciHion  of  the  Lower  Court  on  the  question 
of  consideration  was  upheld,  see  Bogallay,  L.  J.,  remarks  at  p.  155, 

(c)  Nanak  Bam  u,  Mehin  Lai,  I.  L.  E.,  1  iii.,  m. 
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129*     A  guarantee  which  extends  to  a  series  of 
Continuing    transactions,  is  called  a  continuing 
fi^'^*^*^-  guarantee. 

lUustraHons, 

(a.)  A,  in  consideration  that  B  will  employ  C  in  collecting  the  rents 
of  B*8  Eamindari,  promises  B  to  be  responsible,  to  the  amount  of 
6,000  rupees,  for  the  due  collection  and  payment  by  C  of  those  rent. 
This  is  a  continuing  guarantee. 

(b.)  A  guarantees  payment  to  B,  a  tea-dealer,  to  the  amount  of 
£100,  for  any  tea  he  may  from  time  to  time  supply  to  C.  B  supplies 
C  with  tea  to  above  the  ralue  of  £100,  and  C  pays  B  for  it  After- 
wards, B  supplies  C  with  tea  to  the  value  of  £200.  G  fails  to  pay. 
The  guarantee  given  by  A  was  a  continuing  guarantee,  and  he  is 
accordingly  liable  to  B  to  the  extent  of  £100. 

(c.)  A  guarantees  payment  to  B  of  the  price  of  five  sacks  of  flour 
to  be  delivered  by  B  to  C  and  to  be  paid  for  in  a  month.  B  delivers 
five  sacks  to  C.  G  pays  for  them.  Afterwards  B  delivers  four  sacks 
to  C,  which  G  does  not  pay  for.  The  guarantee  given  by  A  was  not 
a  continuing  guarantee,  and  accordingly  he  b  not  liable  for  the  price 
of  the  four  sacks. 

[Whether  a  guarantee  is  intended  to  be  continuing  is  aqnestion 
to  be  decided  '*  not  npon  the  mere  construction  of  the  document 
itself,  without  looking  at  the  surrounding  circumstances  to  see 
what  was  the  subject-matter  which  the  parties  had  in  their 
contemplation  when  the  guarantee  was  given.  It  is  proper  to 
ascertain  that  for  the  purpose  of  seeing  what  the  parties  were 
dealing  about"  (a). 

B  became  surety  under  bond  to  Government  for  the  treasurer 
of  a  coUectorate.  The  Collector  yearly  examined  the  accounts, 
and  struck  a  balance  which  he  certified  to  be  correct.  B  on  each 
such  occasion  executed  a  new  bond,  but  the  old  bonds  were  not 
cancelled  or  given  up.  On  subsequent  enquiry,  the  treasurer 
was  discovered  to  have  embezzled  moneys  during  each  year.  It 
was  held  that,  on  such  discoveries  being  made,  B  was  still  liable 
under  the  old  bonds,  there  having  been  no  novation  (b).'] 

(a)  Heffield  v.  Meadows,  4  C.  P.,  596 ;  Wood  v.  Priestner,  L.  R.,2  Ex..  m, 
282  ;  Laurie  r.  Scholefiold,  L.  R.,  4  C.  P.,  622  ;  Coles  w.  Pack,  L.  B.,  6  C.  P., 
65. 

{b)  Lala  Banshidhar  v.  The  0overnment  of  Bengal,  9  B.  L.  B.,  364. 
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130.  A  continuing  guarantee  may  at  any  time 
^.      ^    be   revoked    by    the    surety,    as    to 

Revocation  of  i  .  i 

continuing  gua-    future   transactions,   by  notice  to  the 

rantee.  ,.^ 

creditor. 

Illustrations. 

(a.)  A,  in  consideration  of  B*s  discounting,  at  A*8  request,  bills  of 
exchange  for  C,  guarantees  to  B,  for  twelve  months,  the  due  payment 
of  all  such  bills  to  the  extent  of  5,000  rupees.  B  discounts  bills  for  G 
to  the  extent  of  2,000  rupees.  Afterwards,  at  the  end  of  three  months, 
A  revokes  the  guarantee.  This  revocation  discharges  A  from  all 
liability  to  B  for  any  subsequent  discount.  But  A  is  liable  to  B  for 
the  2,000  rupees,  on  default  of  C. 

(&.)  A  guarantees  to  B,  to  the  extent  of  10,000  rupees,  that  C  shall 
pay  all  the  bills  that  B  shall  draw  upon  him.  B  draws  upon  C.  0 
accepts  the  bill.  A  gives  notice  of  revocation.  C  dishonours  the  bill 
at  maturity.    A  is  liable  upon  his  guarantee. 

[A  continaing  guarantee  consists  in  fact  of  a  series  of  offers 
to  guarantee,  which  may  be  retracted  at  any  time  before  the 
principal  debtor  has  incurred  an  obligation  to  the  creditor  in 
respect  of  the  guaranteed  matter  :  but  this  revocation  does  not 
affect  the  surety's  liability  in  respect  of  obligations  previously 
incurred.  As  to  the  effect  of  concealment  daring  the  existence 
of  a  continuing  gaarantee,  see  note  to  Section  143.] 

131.  The  death  of  the  surety  operates,    in  the 

absence  of  any  contract  to  the  con- 
co^il^g''^  trary,  as  a  revocation  of  a  continuing 
^^*^th[  ^^^    guarantee,   so  far  as  regards  futui*e 

transactions. 

[The  surety's  representatives  are  bound  by  his  promise  in 
respest  of  guaranteed  transactions  occurring  before  his  death,  but 
that  event  operates  as  a  revocation  of  the  offer  to  guarantee 
future  transactions,  although  the  creditor  may  have  entered  into 
them  without  notice  of  the  event.  In  English  law  the  rule 
seems  to  be  different,  for  in  Bradbury  v.  Morgan  (a),  the  Court 
held  that  a  surety's  executor  was  liable  on  a  guarantee  in  respect 


(fl)  31  L.  J.,  Ex.,  462. 

38 
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of  transactions  occurring  after  the  surety's  death  and  before  any 
notice  of  revocation  had  been  given  to  the  creditor.] 

132.  Where  two  persons  contract  with  a  tbird 
LiabiHty    of    pcrson  to  undertake  a  certain  liability, 

i^i^^bie,not     and  also  contract  with  each  other  that 

^te^rrige"  ^»^  ^^  t^^^^  8^*^'  ^^  '^^^c  Only  on  the 
ment  between    default  of  the  Other,  the  third  person 

them  as  to  sure-  ^  '  ^ 

tyship.  not  being  a   party  to  such   contract, 

the  liability  of  each  of  such  two  persons  to 
the  third  persoa  under  the  first  contract  is  not 
affected  by  the  existence  of  the  second  contract, 
although  such  third  person  may  have  been  aware  of 
its  existence. 

lUusiration. 
A  and  B  make  a  joint  and  several  promiflsory  note  to  0.    A  makes 
it,  in  fact,  as  surety  for  B,  and  G   kno«7S  this  at  the  time  when  the 
note  is  made.    The  fact  that  A,  to  the  knowledge  of  C,  made  the  note 
as  surety  for  B,  is  no  answer  to  a  suit  by  G  against  A  upon  the  note. 

[This  follows  from  the  general  rule  that  the  rights  and  liabili- 
ties of  parties  to  a  contract  depend  upon  its  terms  and  are  not 
affected  by  other  contracts  to  which  the  same  persons  are  not 
parties.  In  the  English  Courts  it  has  been  held  (a)  that  a 
creditor,  having  notice  that  the  relation  of  principal  and  surety 
exists  between  his  co-debtors,  is  affected  by  the  consequences  of 
that  relation. 

A  party  who  accepts  bills  of  exchange  for  the  accommodation 
of  another,  is  not  precluded  by  this  section  from  pleading  that  he 
was  an  accommodation  acceptor  only  (6).] 

133.  Any  variance,  made  without  the  surety's 

consent,  in  the  terms  of  the  contract 
snJ^^X^vwi-  between  the  principal  and  the  creditor, 
ance  in  terms  of     discharges   the   suretv  as  toti'ansac- 

oontract.  '-' 

tions  subsequent  to  the  variance. 

(a)  Wythes  v.  Labouchere,  3  De  G.  &  J.,  593. 

(*)  Pogose  r.  Bank  of  Bengal,  I  L.  R.,  3  Cal.,  174. 
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Illustrations, 
(a.)  A  becomes  surety  to  C  for  B's  conduct  as  a  manager  in  Cs 
bunk.  Afterwards,  B  and  G  contract,  without  A's  consent,  that  B*8 
salary  shall  be  raised,  and  that  he  shall  become  liable  for  one-fourth 
of  the  losses  on  over-drafts.  B  allows  a  customer  to  overdraw,  and 
the  bank  loses  a  sum  of  money.  A  is  discharged  from  his  suretyship 
by  the  variance  made  without  his  consent,  and  is  not  liable  to  make 
good  this  loss. 

(6.)  A  guarantees  C  against  the  misconduct  of  B  in  an  office  to 
which  B  is  appointed  by  G,  and  of  which  the  duties  are  defined 
by  an  Act  of  the  Legislature.  By  a  subsequent  Act,  the  nature  of  the 
office  is  materially  altered.  Afterwards,  B  misconducts  himself.  A 
is  discharged  by  the  change  from  future  liability  under  his  guarantee, 
though  the  misconduct  of  B  is  in  respect  of  a  duty  not  affected  by  the 
later  Act. 

(c.)  G  agrees  to  appoint  B  as  his  clerk  to  sell  goods  at  a  yearly 
salary,  upon  A*s  becoming  surety  to  G  for  B's  duly  accounting  for 
monies  received  by  him  as  such  clerk.  Afterwards,'  without  A*8 
knowledge  or  consent,  G  and  B  agree  that  B  should  be  paid  by  a 
commission  on  the  goods  sold  by  him  and  not  by  a  fixed  salary.  A  is 
Dot  liable  for  subsequent  misconduct  of  B. 

{d,)  A  gives  to  G  a  continuing  guarantee  to  the  extent  of  3,000 
rupees  for  any  oil  supplied  by  G  to  B  on  credit.  Afterwards  B  be- 
comes embarrassed,  and,  without  the  knowledge  of  A,  B  and  G  con- 
tract that  G  shall  continue  to  supply  B  with  oil  for  ready-money,  and 
that  the  payments  shall  be  applied  to  the  then  existing  debts  between 
B  and  G.  A  is  not  liable  on  his  guarantee  for  any  goods  supplied 
after  this  new  arrangement. 

(e.)  G  contracts  to  lend  B  5,000  rupees  on  the  first  March.  A 
guarantees  repayment.  G  pays  the  5,000  rupees  to  B  on  the  first 
January.  A  is  discharged  from  his  liability,  as  the  contract  has  been 
varied,  inasmuch  as  G  might  sue  B  for  the  money  before  the  first  of 
March. 

[This  and  the  three  following  sections  provide  that  any  vari- 
ance in  the  contemplated  relations  of  the  parties  shall  discharge 
the  surQty.  He  only  bargains  for  the  debtor's  liability  for  a 
particalar  debt  or  obligation,  and,  therefore,  if  any  variation  is 
made  in  the  terms  of  the  debtor's  liability,  the  position  of  the 
surety  is  different  from  what  he  contemplated,  and  be  is 
released  (a).     Thus,   where,  on  goods  being  sold  by  the  plaintiff 

(«)  Bonser  v.  Ck)x,  4  Beav.,  383  ;  Rees  v,  Borrington,  2  W.  &  T.  L.  C,  5th 
Edn.,  992. 
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to  another,  and  the  payment  being  guaranteed  by  the  defendant,  the 
plaintiff  and  his  vendee  privately  agreed  that  the  vendee  should  pay 
something-  beyond  the  market-price  in  order  to  liquidate  an  old 
debt,  it  was  held  that  defendant  was  discharged  from  his  liabi- 
lity (a).  If  the  guarantee  be  for  a  loan,  or  for  the  sale  of  goods, 
the  transaction  must  be  strictly  of  that  nature  (6),  Where  a 
person  is  surety  for  another  in  two  distinct  matters,  e,  g,,  for  A  B, 
as  collector  of  poor-rates  and  as  collector  of  sewers  rates,  an 
alteration  of  the  debtor's  duties  in  one  matter  does  not  discharge 
the  surety  as  to  the  other  (c);  and  generally,  if  by  any  voluntary 
and  deliberate  act  of  the  creditor  the  contract  between  him  and 
the  debtor  is  altered,  so  that  it  cannot  be  carried  out  in  the  way 
intended,  the  surety  is  discharged.  It  is  immaterial  that  the 
alteration  relates  to  a  matter  which,  though  standing  as  security 
for  the  whole,  is  of  less  value  than  the  whole  debt.  The 
surety's  consent  to  an  act  which,  if  done  without  his  consent, 
would  discharge  him,  cannot  be  implied  from  the  mere  fact  of 
his  knowledge  of  it  and  his  silence  (d).  But  it  may  be  implied 
from  the  circumstances :  thus,  in  Leathley  v.  Spyer  («),  the 
guarantee  was  originally  given  for  debts  to  be  contracted  by  J  S. 
Subsequently  J  S  took  a  partner  into  his  business  and  the  guaran- 
tee was  cancelled.  Another  guarantee  was  afterwards  given  by 
the  same  sureties  in  the  terms  of  the  former.  It  was  held  that 
it  must  be  read  in  the  light  of  the  circumstances  under  which 
it  was  given,  and  that  it  therefore  extended  to  debts  incurred 
by  J  S  in  his  partnership-business. 

This  section  carries  the  rule  as  to  the  effect  of  a  variance  of 
a  contract  in  discharging  the  surety  further  than  the  English 
decisions  go.  In  a  case  recently  decided  in  the  Exchequer  (/), 
the  plaintiff,  the  employer  of  a  clerk,  sued  the  surety  in  respect 
of  the  clerk's  default,  and  the  pleas  were,  first,  that  by  the  original 
agreement  between  the  employer  and  the  clerk  the  engagement 

{a)  Pidcock  r.  Bishop,  3  B.  &  C,  605. 

(Jb)  Glyn  v,  Hertel,  8  Taunt.,  208 ;  Evans  r.  Whyle,  5  Bing.,  485. 

{c  )  SMllett  V,  Fletcher,  L.  R.,  1  C.  P.,  217  ;  2  C.  P.,  469  j  Harrison  v, 
Seymour,  1  C.  P.,  518  ;  Frank  w.  Edward,  8  Ex.,  214. 

\d)  Polak  t?.  Everett,  I  Q.  B.  D.,  at  p.  673. 

ie)  L,  B.,  5  C.  P.,  695. 
'    if)  Sanderson  r.  Aston,  L.  R.,  8  Ex.,  73, 
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was  to  be  tennmable  by  one  month's  notice,  and  that,  afterwards, 
there  had  been  an  agreement  between  the  employer  and  clerk  that 
it  should  be  terminable  only  on  three  months'  notice ;  and 
secondly,  that  the  clerk  had  previously  made  other  defaults, 
and  that  the  plaintiff  had,  after  knowledge  of  such  defaults, 
continued  the  service  :  a  majority  of  the  Court  held  that  the 
first  of  these  two  pleas  was  bad,  inasmuch  as  it  did  not  appear 
that  the  condition  as  to  the  length  of  notice  had  been  imported 
into  the  surety's  c()ntract,  or  that  he  had  contracted  on  the 
strength  of  it,  or  that  the  new  condition  really  added  to  the 
surety's  risk.  As  to  the  second  of  the  two  pleas,  the  Court 
were  unanimous  in  holding  it  good  on  the  authority  of  Phillips 
v.  Foxall  (a).  Under  the  present  section  it  will  be  observed 
that  the  only  question  would  be  whether  there  had  been  a 
variance  without  the  surety's  consent,  and  that  the  first  plea, 
accordingly,  would  be  good  in  an  Indian  Court.  The  accept- 
ance, however,  by  the  creditor,  of  a  new  security  from  the  debtor, 
unaccompanied  by  a  contract  to  give  time  or  any  other  variance 
in  the  terms  of  the  contract,  does  not  discharge  the  surety  (6.)] 

134.  The  surety  is  discharged  by  any  contract 
between  the  creditor  and  the  princi- 
8u?e^b7?eiea^e  P^l  debtor,  by  which  the  principal 
"rincS^fbtor!  ^^btor  is  released,  or  by  any  act  or 
omission  of  the  creditor,  the  legal 
consequence  of  which  is  the  discharge  of  the  prin- 
cipal debtor, 

Illttstrations, 

(a.)  A  gives  a  guarantee  to  C  for  goods  to  be  supplied  by  C  to  B. 
G  supplies  goods  to  B,  and  afterwards  B  becomes  embarrassed  and 
contracts  with  his  creditors  (including  C)  to  assign  to  them  his  pro- 
perty in  consideration  of  their  releasing  him  from  their  demands. 
Here  B  is  released  from  his  debt  by  the  contract  with  G,  and  A  is  dis- 
charged from  his  suretyship. 

(&.)  A  contracts  with  B  to  grow  a  crop  of  indigo  on  A*8  land  and 
to  deliver  it  to  B  at  a  fixed  rate,  and  G  guarantees  A*s  performance 
of  this   contract.     B  diverts  a  stream  of  water  which  is  necessary  for 

(a)  L.  R.,  7  Q.  B.,  666. 

(*)  BeU  V,  Banks,  3  M.  &  G.,  258. 
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the  irrigation  of  A*8  land,  and  thereby  prevents  him  from  raising  the 
indigo.    C  is  no  longer  liable  on  his  guarantee. 

(c.)  A  contracts  with  B  for  a  fixed  price  to  build  a  house  for  B 
within  a  stipulated  time,  B  supplying  the  necessary  timber.  C  gua- 
rantees A's  performance  of  the  contract.  B  omits  to  supply  the  tim- 
ber.    G  is  discharged  from  his  suretyship. 

["  It  results,"  says  Pothier,  "  from  the  definition  of  a  surety's 
engagement,  as  being  accessory  to  a  principal  obligation,  that 
the  extinction  of  the  principal  obligation  necessarily  induces 
that  of  the  surety  ;  it  being  of  the  nature  of  an  accessory  obli- 
gation that  it  cannot  exist  without  its  principal"  (a).  It  matters 
not  bow  the  principal  obligation  is  discharged  ;  it  may  be  by  a 
breach  of  contract  on  the  creditor's  part,  which  operates  under 
Sections  39,  53  or  54,  or  by  some  transaction  under  Section  62 
or  63 ;  anything  which  puts  an  end  to  the  guaranteed  debt  also 
determines  the  surety's  liability.  It  is  on  the  same  principle^ 
viz.,  the  entirety  of  the  obligation,  that  a  release  in  English 
law  of  one  co-promisor  operates  as  a  release  of  all  (b).  The 
rule  may  also  be  put  upon  the  less  technical  ground  that,  if  the 
release  of  the  surety  did  not  follow  from  that  of  the  debtor, 
the  latter's  release  would  be  purely  illusory,  because  the  conse- 
quence would  be,  that  the  surety,  on  being  compelled  to  pay, 
would  immediately  turn  round  on  the  debtor  (c).  The  creditor 
taking  a  second  security,  in  satisfaction  of  the  first,  discharges 
the  surety  {d), 

.  In  a  recent  case  a  promissory  note  was  made  by  two  persons, 
as  principal  and  surety,  and  was  paid  by  the  principal.  The 
payment  was  subsequently  set  aside  by  the  principal's  assignees 
under  the  provisions  of  the  Bankruptcy  Act,  and  the  money  was 
returned  by  the  payee.  It  was  held  that  the  payee  had  not  lost 
his  remedy  against  the  surety  (e).  The  ratio  decidendi  was  that 
the  creditor,  having  innocently  accepted  a  payment  which  he 
was  not  entitled  to  refuse,  had  done  nothing  against  the  faith 
of  the  contract  with  the  surety,  and  that,  as    the  whole  transac- 

(a)  VoL  I.,  p.  235  [377]. 

lb)  Nicholson  v.  Revill,  4  A,  &  E. ,  675 ;  Kearsley  v,  CJole,  16  M.  &  W.,  128. 

(c)  Webb  9.  Hewitt,  3  K.  &  J.,  438;  Nevill's  case,  L.  B.,  6  Ch.  App.,  43. 

Id)  Clarke  v.  Henty,  3  Y.  &  C,  Ex.,  187. 

le)  Petty  v.  Cooke,  L.  R.,  6  Q.  B.,  790. 


Digitizl 


:*  by  Google 


SEC.    135.]  DISCHARGE  OF  SURETY.  303 

tion  had  been  cancelled,  no  release  of  the  debtor  had  in  fact 
taken  place. 

Nothing  is  said  in  this  section  as  to  the  surety's  assent  to  a 
discharge,  or  as  to  the  reservation  of  rights  against  sureties.  A 
reservation  of  the  creditor's  rights  against  the  surety  would  not, 
therefore,  alter  the  effect  of  the  release  of  a  debt  in  discharg- 
ing the  surety.  If  the  surety  consented  to  remain  liable  when 
the  principal  debtor  was  discharged,  he  would  himself  become  the 
principal  debtor.  In  the  English  Courts  it  is  now  established 
that  a  release,  containing  a  reservation  of  remedies  against  the 
surety,  is  to  be  construed  as  a  covenant  not  to  sue  the  party 
released.  In  this  manner  the  strict  consequences  of  a  release  in 
discharging  the  other  joint  promisors  are  evaded.  It  is  immate- 
rial whether  the  surety  is  informed  of  the  arrangement ;  for  the 
release,  so  qualified,  is  allowed  to  operate  only  so  far  as  the 
surety's  rights  are  not  thereby  affected  (a). 

In  Cragoe  t.  Jones  (b),  a  guaranteed  creditor  had  joined  with 
other  creditors  in  a  composition  with  the  debtor,  whereby  the 
debtor  assigned  his  estate  for  the  benefit  of  the  creditors,  and  they 
discharged  the  debtor  "  in  like  manner  as  if  he  had  obtained  a 
discharge  in  bankruptcy."  It  was  held  that  this  had  the  effect 
of  releasing  the  surety.] 

135.     A  contract  between  the  creditor  and  the 

principal  debtor,  by  which  the  creditor 

snret^hencr '    ^^^1^^®  ^  coDoposition  with,  or  promises 

ditor  compounda    to  give  time  to,  or  not  to  sue,  the 

with,  gives  time  •      •      i    j    r^  t      i  xi 

to,  or  agrees  not    principal  debtor,  discharges  the  sure- 
debtor.  ^"^^^       ty,  unless  the  surety  assents  to  such 
contract. 

[The  last  section  having  dealt  with  the  case  where  the  princi- 
pal debtor  is  entirely  released  by  the  act  or  default  of  the  credit- 
or, this  section  is  directed  to  the  case  where  some  arrangement 
is  come  to  between  the  creditor  and  his  debtor,  which  has  the 
effect  of  lessening  or  postponing  the  debtor's  liability,  but  not 

(a)  Bailey  t?.  Edwards,  4  B.  &  S.,  at  p.  774 ;  Price  v.  Barker,  4  E.  &  B., 
760 ;  Bateson  r.  Goeling,  L.  B.,  70.  P.,  9. 
Cb)  L.  B.,  8  Ex.,  81. 
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discharging  it  altogether.  Here,  the  surety's  assent  becomes  im- 
portant. The  rule  of  law,  as  stated  in  this  section,  is  not  quite 
in  accordance  with  the  existing  English  rule,  according  to  which 
a  creditor,  in  contracting  to  give  time  to  the  debtor,  may  reserre 
his  rights  against  the  surety ;  and  the  surety  will  not,  in  that  case, 
be  released,  even  though  he  has  not  been  informed  of  the  arrange- 
ment (a).  Under  this  Act  the  surety's  assent  is  necessary.  On 
the  other  hand  the  section  corresponds  exactly  to  the  rule  laid 
down  by  Lord  Eldon.  **  The  rule  is  this — that,  if  a  creditor, 
without  the  consent  of  the  surety,  gives  time  to  the  principal  debt- 
or, by  so  doing  he  discharges  the  surety,  that  is,  if  time  is  given 
by  virtue  of  positive  contract  between  the  creditor  and  the  princi- 
pal— not  where  the  creditor  is  merely  inactive.  And,  in  the  case 
put,  the  surety  is  held  to  be  discharged,  for  this  reason,  because  the 
creditor,  by  so  giving  time  to  the  principal,  has  put  it  out  of  the 
power  of  the  surety  to  consider  whether  he  will  have  recourse  to  his 
remedy  against  the  principal,  or  not ;  and  because  he,  in  fact,  cannot 
have  the  same  remedy  against  the  principal  as  he  would  have  had 

under  the  original  contract It  has  been  truly  stated  that 

the  renewal  of  these  bills  might  have  been  for  the  benefit  of  the 
surety ;  but  the  law  has  said  that  the  surety  shall  be  the  judge  of 
that,  and  that  he  alone  has  the  right  to  determine  whether  it  is,  or 
is  not,  for  his  benefit.  The  creditor  has  no  right — it  is  against  the 
faith  of  his  contract — to  give  time  to  the  principal,  even  though 
manifestly  for  the  benefit  of  the  surety,  without  the  consent  of  the 
surety  "  (b).  It  is  to  be  observed  that  the  rule  as  laid  down  by 
Lord  Eldon  is  regardless  of  the  question  whether  the  surety's 
interests  are  affected,  and  that  the  section  follows  it  in  omitting 
to  notice  such  considerations.  The  tendency  in  the  English 
Equity  Courts  has,  however,  been  to  modify  the  rule  by  the  pro- 
viso that,  unless  the  surety's  interests  are  injuriously  affected,  a 
contract  to  give  time  to  the  debtor  will  not  discharge  the  surety. 
Thus,  in  Hulme  v.  Cole  (c),  the  creditor  took  from  the  debtor  a 
cognovit  in  an  action  brought  against  him,  with  a  stay  of  execu- 
tion till  a  day  earlier  than  that  on  which  judgment  could  have 
been  obtained  in  the  regular  course.     It  was  contended  that  this 

(a)  Webb  v,  Hewitt,  3  K.  &  J.,  438. 
(ft)  Samuell  v.  Howarth,  3  Mer.,  278. 
(0  2  Sim.,  12. 
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was  in  effect  giving  time  to  the  debtor,  and  so  had  the  eff'ect  of 
discharging  the  surety.  The  Conrt,  however,  held  that  the  real 
effect  of  the  arrangement  was  to  accelerate  the  creditor's  remedy^ 
and  refased  to  regard  it  as  discharging  the  surety.  "  The  princi- 
pie  of  discharging  a  surety  by  the  giving  of  time  by  the  creditor 
is,"  said  the  Vioe-Ohancellor,  "  a  refinement  of  a  Court  of  Equity, 
and  I  will  not  refine  upon  it."  It  rests  on  the  ground  that,  by 
giving  time  to  the  principal  debtor,  the  creditor  does  an  act  which 
is  against  good  faith,  and  injurious  to  the  surety ;  the  doctrine 
should  not  be  applied  unless  the  surety  has  been  injured  (a). 

In  order  to  release  the  surety  there  must  be  a  contract  by  the 
creditor  not  to  sue :  "a mere  voluntary  promise  to  give  further 
time,  not  acted  upon,  and  which  cannot  be  enforced,"  will  not 
do  so,  as  it  makes  no  alteration  in  the  rights  or  position  of  the 
parties  ((). 

In  Combe  v.  Wool/  (c),  the  defendant  guaranteed  the  pay- 
ment for  goods  to  be  delivered  to  J.  The  custom  of  the  plaintiff 
was  to  give  six,  or  at  most  eight,  months'  credit ;  but  the  plaintiff 
allowed  nine  months  to  elapse,  and  then  took  a  promissory  note 
at  two  months,  thus  virtually  giving  J  eleven  months*  credit. 
The  Court  held  that  the  defendant  was  exonerated,  because  his 
situation  was  prejudiced  by  the  plaintiff  having  precluded 
himself,  by  taking  the  note,  from  proceeding  against  J  during  its 
currency. 

In  WiUon  V.  Lhyd  (d),  the  effect  of  a  creditor's  composition 
with  a  firm  of  the  liability  of  an  ex-partner  for  debts  incurred  by 
the  firm  during  his  partnership  was  discussed  at  length.  The 
facts  were  these : — L  and  W,  being  partners,  were  jointly  and 
severally  liable  on  bond-debts  to  S.  L  and  W  took  C  into  part- 
nership and,  subsequently,  W  retired,  L  covenanting  to  indem- 
nify him  against  partnership-obligations.  L  and  C  becoming 
involved,  a  composition-deed  with  the  creditors  was  executed,  and 
S  covenanted  to  postpone  the  payment  of  each  instalment  of  the 
bonds  till  the  end  of  two  years.    The  composition-deed  reserved 

(a)  Per  Blaokbum,  J.,  Petl^  v.  Cooke,  L.  B.,  6  Q.  B.,  at  p.  795. 

lb)  PhUpot  V.  Briant,  4  Bing.,  717. 

Ic)  8  Bing.,  15«. 

(<0  38  Ii.  T.,  N.  S.,  881. 

39 
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tbe  rights  of  the  creditors  against  any  sureties,  bat  there  had 
been  no  previous  resolution  to  that  effect.  S  knew  of  the  dis- 
solution of  partnership,  and  that,  as  between  W  and  L,  L  had 
become  principal  debtor  on  the  bonds,  and  W  surety.  It  was 
held  that  there  had  been  a  novation  of  the  bond-debts,  S  accept- 
ing L  and  C  as  principals,  and  treating  W  as  surety,  and  that  by 
giving  time  to  L  and  C,  they  had  discharged  W. 

The  mere  fact  that  a  creditor  knows  that  the  relationship  of 
principal  and  surety  exists  between  his  debtors  is  not  enough  to 
affect  him  with  any  of  the  consequences  of  that  relation ;  see 
Section  132.  Where  the  relationship  does  not  originally  exist, 
joint  debtors  cannot,  of  course,  subsequently,  without  the  consent 
of  the  creditor,  alter  their  relation  to  one  of  principal  debtor  an() 
surety,  so  as  to  affect  the  rights  of  the  creditor  (a). 

A  creditor  who  receives  from  the  debtor  a  payment  of  interest 
on  the  debt  in  advance  virtually  contracts  with  the  debtor  not  to 
sue  during  the  time  in  respect  of  which  the  interest  is  so  prepaid  : 
the  surety  is,  accordingly,  in  such  a  case  discharged. 

Where  a  surety  whose  guarantee  relates  to  an  entire  contract 
involving  several  performances  at  different  times,  is  discharged  by 
a  dealing  between  the  creditor  and  the  debtor  in  respect  of  one 
of  such  performances,  he  is  discharged.  The  obligation  once 
dissolved  cannot  be  renewed  by  subsequent  acts  to  which  he  is  nq 
party  (5).] 

Surety  not  difl.  .  ^^B.  Where  a  contract  to  give 
charged  when    time  to  the  principal  debtor  is  iDado 

agreement  made  ,    *■         ,  * 

with  third  ^-  bj  the  Creditor  with  a  third  person, 
topiinc^deb^  and  not  with  the  principal  debtor,  the 
^'  surety  is  not  discharged. 

Jllnstration^ 

C,  the  holder  of  an  overdue  bill  of  exchange  drawn  by  A  as  surety 
for  B,  and  accepted  by  B,  contracte  with  M  to  give  time  to  B.  A  is 
not  discharged. 

[This  section  merely  declares  that  no  contract  which  is  not 

(a)  Harjiban  Das  v.  Bhagwan  Das,  7  B.  L.  B.,  635. 

ib)  Croydon  Commercial  Qas  Co.  v.  Dickinson,  1  C,  P.  D.,  707, 
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made  between  the  creditor  and  the  principal  debtor  can  haye  the 
effect  of  discharging  the  surety.  The  same  principle  is  estab- 
lished in  English  law  (a).  A  contract  which  the  creditor  makes 
with  a  third  person  not  to  sue  the  debtor,  gives  such  third  per- 
son a  right  of  action,  but  does  not  affect  the  principal  obligation, 
and,  therefore,  does  not  discharge  the  surety.] 

137.     Mere  forbearance  on  the  part  of  the  creditor 

to  sue  the  principal  debtor  or  to  en- 

beS^^to  b""^    force  any  other  remedy  against  him, 

does    not    dis-     jocs  not  in  the  absence  of  any  provi- 

onarge  surety.  '  "^    ^ 

sion  in  the  guarantee  to  the  contrary, 
discharge  the  surety. 

Illusiration. 
B  owes  to  C  a  debt  guaranteed  by  A.    The  debt  becomes  payable. 
C  does  not  sue  B  for  a  year  afler  the  debt  has  become  payable.    A  is 
not  discharged  from  his  suretyship. 

[This  section  is  also  apparently  inserted  to  prevent  any  mis- 
apprehension of  the  135th  Section.  "The  surety,"  said  Lord 
Eldon  in  Eyre  r.  Everett  (b),  "has  no  right  to  say  that  he  is 
discharged  from  the  debt  which  he  has  engaged  to  pay,  together 
with  the  principal,  if  all  that  he  rests  upon  is  the  passive  conduct 
of  the  creditor  in  not  suing.  He  must  himself  use  diligence, 
and  take  such  effectual  means  as  will  enable  him  to  call  on  the 
creditor  either  to  sue,  or  to  give  him,  the  surety,  the  means  of 
suing." 

Although  mere  laches  on  the  creditor's  part  does  not,  according 
to  the  English  cases,  discharge  the  surety,  yet  failure  on  his  part 
to  make  the  best  of  securities  which  he  holds  may  cause  a  pro- 
portionate reduction  of  his  claim  against  the  surety  (c).  The 
language  of  section  141,  which  prescribes  the  creditor's  duties  in 
respect  of  securities,  hardly  seems  to  meet  this  case,  and  the 
distinction  drawn  in  the  English  cases  between  mere  laches  as 
entitling  the  surety  to  a  proportionate  reduction  of  the  claim 
against  him,  and  a  voluntary  act  as  discharging  the  surety  alto- 

(a)  Frazer  o.  Jordan,  8  E.  &  B.,  303. 

(&)  2Ea68.,381. 

ic)  Wulff  V.  Jay,  L.  E.,  7  Q.  B.,  766. 
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3(W  RELEASE  OF  ONE  CO-SURETY.  [CH.  VIII. 

gether,  does  not  seem  to  be  fally  observed,  see  notes  to  Sections 
133  and  141.] 

138.  Where  there  are  co-sureties,  a  release  by 

the  creditor  of  one  of  them  does  not 
co.^Tdo'Ts    discharge  the  others;  neither  does  it 
^^e^*°^*'^^    free  the  surety  so  released  from  his 
responsibility  to  the  other  sureties. 
[This  proposition  follows  necessarily  from  that  contained  in 
Section  44,  which  applies  to  joint-promisors  generally.    Accord- 
ing to  English  law,  the  joint  obligation  is  regarded  as  entire,  and 
is,  therefore,  discharged  by  the  release  of  one  promisor.     Equity 
has,  however,  modified  the  effects  of  this  rule  by  putting  a  ficti- 
tious construction  upon  instruments  which  purport  to  release  one 
of  seyeral  sureties:  such  instruments  are,  where  the  creditor's 
rights  against  the  other  sureties  are  reserved,  treated  as  covenants 
not  to  sue,  and  consequently  do  not  operate  to  discharge  the 
other  sureties. 

Under  this  section  it  is  unnecessary  for  the  creditor  who 
desires  to  release  one  surety  and  at  the  same  time  to  maintain 
the  guarantee  given  by  the  other  sureties,  either  to  reserve  his 
remedies  against  the  latter  or  to  obtain  their  consent.] 

139.  If  the  creditor  does  any  act  which  is  incon- 
^^^^^^   ^^    sistent  with  the  rights  of  the  surety? 

surety  by  credi-    or'omits  to  do  any  act  which  his  duty 

tor'a  act  or  omis-       ^   *  ,  ^  •         i  •       ^       i  i 

Bion    impairing     to  the  surety  requires  him  to  do,  and 
8^^^  event        ^j^^  eventual  remedy  of  the  surety 

himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged. 

lllustraiions. 

(a.)  B  contracts  to  build  a  ship  for  G  for  a  given  sum,  to  be  paid 
by  instahnents  as  the  work  reaches  certain  stages.  A  becomes  surety 
to  G  for  B*s  due  performance  of  the  contract  G,  without  the  know- 
ledge of  A,  prepays  to  B  the  last  two  iustalments.  A  is  discharged 
by  this  prepayment. 

(6.)  G  lends  money  to  B  on  the  security  of  a  joint  and  several 
promissory  note  made  in  G's  favour  by  B,  and  by  A  as  surety  for  B, 
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together  with  a  bill  of  sale  of  B*8  farnitare,  which  gives  power  to  C 
to  sell  the  furniture,  and  apply  the  proceeds  in  discharge  of  the  note. 
Subsequently,  C  sells  the  furniture,  but,  owing  to  his  misconduct  and 
wilful  negligence,  only  a  small  price  is  realized.  A  is  discharged  from 
liability  on  the  note. 

(c.)  A  puts  M  as  apprentice  to  B,  and  gives  a  guarantee  to  B  for 
M*s  fidelity.  B  promises  on  his  part  that  he  will,  at  least  once  a 
month,  see  M  make  up  the  cash.  B  omits  to  see  this  done  as  pro- 
mised, and  M  embezzles.    A  is  not  liable  to  B  on  his  guarantee. 

[This  Section,  like  sections  133  to  135,  provides  for  the  discharge 
of  the  surety  under  certain  circumstances.  The  section  is  very 
vague  in  its  wording  and  the  illustrations  afford  but  little  assist- 
ance. 

In  the  circumstances  stated  in  Illustration  (a),  the  surety 
would  be  discharged  under  Section  133.  Ii;i  Illustration  (b),  mis- 
conduct and  wilful  negligence  on  the  creditor's  part  are  supposed 
to  exist,  and  it  may  be  inferred  that  mere  negligence  on  his 
part  to  make  the  best  of  the  securities  would  not  discharge  the 
surety.  According  to  the  English  cases,  it  would  only  entitle 
the  surety  to  a  proportional  reduction  of  the  claim  against  him. 

Illustration  (c)  supposes  a  breach  of  a  distinct  promise  made 
by  the  creditor.  What  are  generally  the  rights  of  the  surety  and 
the  duties  of  the  creditor  does  not  appear. 

The  section  would,  it  is  suggested,  be  more  complete,  if  it 
provided  that  the  dealings  of  the  guaranteed  creditor  with  his 
debtor  should  be  conducted  in  the  manner  in  which  a  person  of 
ordinary  prudence  would  conduct  them,  if  he  were  not  guaran- 
teed, compare  Section  125  (2). 

The  drawer  of  certain  bills  of  exchange,  after  the  acceptance 
thereof,  being  unable  to  meet  his  liabilities,  executed  a  convey- 
ance of  all  his  property  upon  trust  for  the  benefit  of  his  creditors. 
The  endorsees  of  these  bills  had  also  joined  in  the  execution  of  the 
trust-deed.  In  a  suit  brought  by  them  against  the  acceptor,  the  latter 
pleaded  that  he  had  only  given  his  acceptance  for  the  accommo- 
dation of  the  drawer ; — it  was  held  that,  although  the  execution 
of  the  trust-deed  by  the  plaintiffs  was  an  act  inconsistent  with 
the  rights  of  the  surety,  which,  by  the  law  of  England,  would 
have  discharged  him,  still  the  trust-deed  did  not  impair  the 
"  eventual  remedy  "  of  the  defendant-acceptor,  and  that,  therefore, 


'Digitized  by 


Google 


310  RIGHTS  OP  SURETY  ON  PAYMENT.  [CH.  VIII. 

he  was  not  discharged  from  his  suretyship  under  the  provisions 
of  this  section  (a).] 

140.  Where  a  guaranteed  debt  has  become  due, 

or  default  of  the  principal  debtor  to 

Rights  of  sore-  i    i  i  i 

«7  on  payment  or    perform  a  guaranteed  duty  has  taken 

performance.  .  . 

place,  the  surety,  upon  payment  or 
performance  of  all  that  he  is  liable  for,  is  invested 
with  all  the  rights  which  the  creditor  had  against 
the  principal  debtor. 

[This  and  the  following  sections  declare  the  rights  of  the 
snretj  as  against  the  creditor  after  he  has  discharged  the 
gnaranteed  debt.  Where,  in  consequence  of  the  debtor's  default, 
the  snretj  has  discharged  the  obligation,  he  is  invested  with  the 
rights  which  the  creditor  had  against  the  debtor.  Thus,  where 
a  snretj  for  a  mortgage-debt  paid  off  part  of  the  debt,  he  was  held 
entitled  to  a  charge  upon  the  estate  for  the  amount  {b).  Where, 
in  a  case  of  insolvencj,  the  debt  has  been  proyed  bj  the  creditor 
against  the  principal  debtor's  estate,  and  the  snretj  afterwards 
pajs  it,  the  creditor  invests  the  snretj  with  his  rights  bj  becom- 
ing a  trustee  to  him  for  the  dividends  which  maj  be  pajable  (c). 

If  the  snretj  discharge  the  debt  bj  a  compromise,  pajing  less 
than  the  full  amount,  he  cannot  make  himself  a  creditor,  as 
against  the  debtor,  for  the  whole  amount,  but  onlj  for  the 
amount  actuallj  paid  (d).  In  this  section  it  is  to  be  observed 
that  no  distinction  is  made  between  securities  existing  at  the  time 
of  the  original  contract  and  those  subsequentlj  acquired  bj  the 
(creditor ;  and  this  is  in  accordance  with  the  English  law(«).] 

141.  A  surety  is  entitled  to  the  benefit  of  every 
«  --.x-,     .  V.    security  which  the  creditor  has  against 

Surei^B  right  .      .      ,    i   i  ,         .  , 

to  benefit  of  ore-    the  prmcipal  debtor  at  the  time  when 

ditor's  securities.      .  i  i.        j.     r  ^      i  •       •  j.        j 

the  contract  of  suretyship  is  entered 

(a)  Pogose  V.  Bank  of  Bengal,  I.  L.  B,  3  Cal.,  174. 

(b)  Oedje  v,  Mataon,  25  Beav.,  310. 
(<t)  Ux  parte  Bushforth,  10  Ves.,  409. 
id)  Reed  v.  Norris,  2  Mj.  &  Gr.,  361. 
(«}  Pledge  r.  Buss,  Johns.,  663. 
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SEC.  141].  BIGHTS  OF  SURETY.  311 

into,  whether  the  surety  knows  of  the  existence  of 
such  security  or  not ;  and  if  the  creditor  loses,  or, 
without  the  consent  of  the  surety,  parts  with  such 
security,  the  surety  is  discharged  to  the  extent  of  the 
value  of  the  security. 

lllustraiions. 

(a.)  G  advances  to  B,  his  tenant,  2,000  rupees  on  the  guarantee  of 
A.  0  has  also  a  farther  security  for  the  2,000  rupees  by  a  mortgage 
of  B*s  furniture.  C  cancels  the  mortgage.  B  becomes  insolvent,  and 
G  sues  A  on  his  guarantee.  A  is  discharged  from  liability  to  the  amount 
of  the  value  of  the  furniture. 

(b.)  G,  a  creditor,  whose  advance  to  B  is  secured  by  a  decree,  re- 
ceives also  a  guarantee  for  that  advance  from  A.  G  afterwards  takes  B*8 
goods  in  execution  under  the  decree,  and  then,  without  the  know« 
ledge  of  A,  withdraws  the  execution.    A  is  discharged. 

(c.)  A,  as  surety  for  B,  makes  a  bond  jointly  with  B  to  G,  to  secure 
a  loan  from  G  to  B.  Aflerwards,  G  obtains  from  B  a  further  security 
for  the  same  debt.  Subsequently,  G  gives  up  the  further  security,  A 
IS  not  discharged. 

[The  preceding  section  having  declared  generally  that  the 
surety  is  to  be  invested  with  the  creditor's  rights,  this  section 
specifies  the  securities  to  which  he  is  entitled,  and  states  the 
results  of  any  negligence  on  the  creditor's  part  with  regard  to 
them.  But  a  distinction  is  made  between  securities  existing  at 
the  time  when  the  contract  of  suretyship  was  entered  into  and 
those  subsequently  acquired.  Negligence  in  respect  of  securities 
of  the  former  class  only  will  have  the  effect  of  discharging  the 
surety.  He  is  not  discharged  because  the  creditor  chooses  to  sor* 
render  an  after-acquired  security,  ''  What  I  apprehend  as  really 
the  result  of  all  these  cases  is  this — Yon,  the  surety,  may  assert 
your  rights  actively  whenever  you  please.  When  you  assert  them 
actively,  the  creditor  will  be  obliged  to  hand  over  to  you,  on  your 
paying  him,  all  the  securities  he  holds  undisposed  of.  If  they  are 
securities  held  at  the  date  of  the  original  contract,  you  will  be 
entitled  to  them  absolutely,  because  it  is  a  part  of  the  original 
contract  that  your  position  shall  not  be  altered.  If  they  are  sub- 
sequent, then  your  right  and  equity  only  arise  from  the  time  of 
your  putting  yourself  in  active  motion,  and  not  before"(a).    As 

(a)  Newton  v,  Chorlton,  10  Hare,  at  p,  6^2. 
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to  the  duty  of  tbe  creditor,  the  English  cases  lay  down  a  more 
general  role  than  that  prescribed  by  this  section.  The  surety  is 
pro  tanto  entitled  to  a  reduction  of  the  claim  against  him,  if  the 
creditor  by  his  negligence  fails  to  make  the  best  of  the  securities 
held  by  him— if  he  loses  them,  or  permits  them  to  get  into  the 
debtor's  possession,  or  fails  to  make  them  effectual  by  giving 
proper  notice,  or  the  like  (a).  He  is  chargeable  like  a  mortgagee 
with  all  that  he  has  or  might  haye  got  out  of  the  securities  (b). 
The  surety's  right  is  to  have  the  security  in  exactly  the  same 
condition  as  that  in  which  it  formerly  stood  in  the  creditor's 
hands  (c)-  It  is  immaterial  that  the  surety  was  not  aware  of 
the  existence  of  the  securities :  so  abo,  under  Section  146,  a 
surety's  ignorance  of  the  existence  of  other  sureties  does  not 
affect  his  rights  against  them. 

Where  a  continuing  guarantee  is  given  for  the  honesty  of  a 
servant,  and  the  master,  after  discovery  of  misconduct,  elects  to 
continue  the  service,  he  has,  by  doing  so  without  consulting  the 
surety,  discharged  him,  because  he  has  deprived  him  of  a  right 
which  he  was  entitled  to  have  exercised  for  his  protection  (d).] 

142.    Any  guarantee  which  has  been  obtained  by 

means  of  misrepresentation  made  by 

tai^^b^^^t    ti^e  creditor,  or  with  his  knowledge 

^^ntation  in-    a^j  assent,  Concerning  a  material  part 

of  the  transaction,  is  invalid. 

[This  section  has  the  effect  of  making  every  misrepresentation 
as  to  a  material  part  of  the  transaction  a  ground  for  avoiding  the 
contract  in  cases  of  guarantee.  In  the  Exception  to  Section  19 
it  will  be  seen  that  in  ordinary  contracts  misrepresentation  is  not 
invariably  a  ground  of  avoidance. 

JhuSf  where  a  creditor  so  prepared  a  deed  as  to  show  on  the 
Caoe  of  it  that  it  was  intended  to  contain  a  joint  and  several 
covenant  by  two  co-sureties,  and  sent  it  in  that  form  to  be  exe- 
cuted by  one  of  such  sureties,  but  had  not  procured  its  execution 

(a)  Stmnge  v.  Fodks,  4  Gift,  408. 

lb)  Wulff  V.  Jay,  L.  B.,  7  Q.  B.,  766. 

ic)  Maybew  t^.  Griokett,  2  Swanst,  185. 

id)  Per  Blaokbum,  J.,^FhillipB  v.  FoaoOl,  L.  B.,  7  Q.  B.,  666. 
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by  the  otber  surety,  and  had  not  informed  the  surety  of  this  fact, 
bat,  on  the  contrary,  had  afterwards  written  to  him  as  ''one  of 
the  sureties ;"  it  was  held  that  the  surety  was  entitled  to  be 
relieved  from  all  liability  (a).] 

143.     Any  guarantee  which  the    creditor    has 

Gnamntee  ob-     obtained  by  means  of  keeping  silence 

tained  by  con-    as  to  a  material  circumstance,   is  in- 

cealment    inva-  ' 

lid.  valid. 

Illusiraiions. 

(a.)  A  engages  B  as  clerk  to  collect  money  for  him.  B  fails  to 
account  for  some  of  his  receipts,  and  A  in  conseqaence  calls  upon  him 
to  furnish  security  for  his  duly  accounting.  0  gives  his  guarantee 
for  B*8  duly  accounting.  A  does  not  acquaint  G  with  B*s  previous 
conduct.    B  afterwards  makes  default.    The  guarantee  is  invalid. 

(b.)  A  guarantees  to  G  payment  for  iron  to  be  supplied  by  him  to 
B  to  the  amount  of  2,000  tons.  B  and  G  have  privately  agreed  that 
B  should  pay  five  rupees  per  ton  beyond  the  market-price,  such  ex- 
cess to  be  applied  in  liquidation  of  an  old  debt.  This  agreement  is 
concealed  from  A.    A  is  not  liable  as  a  surety. 

[This  and  the  preceding  section  enforce  the  principle  of 
English  law  that  *^  the  intimate  nature  of  the  relation  between 
the  parties  to  the  contract  of  suretyship  requires  that  perfect 
good  faith  should  be  adhered  to  by  them.  Wherever,  therefore, 
with  the  knowledge  or  assent  of  the  creditor,  there  is  any 
misrepresentation  to,  or  even  concealment  from,  the  surety  with 
regard  to  any  material  fact,  which,  had  he  been  aware  of,  he 
might  not  have  entered  into  the  contract  of  suretyship,  it  will 
thereby  be  rendered  invalid,  and  the  surety  will  be  discharged 
from  his  liabilities  "  (b).  The  present  section,  however,  appears 
to  impose  on  the  creditor  the  duty  of  volunteering  information  as 
to  every  material  circumstance  affecting  the  guarantee.  If  this 
is  its  effect,  it  lays  down  a  somewhat  more  stringent  rule  than 
that  which  is  maintained  in  the  English  Courts.  According  to 
the  English  decisions  it  is  not  invariably  the  duty  of  the  creditor 
to  disclose  every  material  circumstance,  without  enquiry  by  the 
surety  ;  and  a  distinction  is  drawn  between  contracts  of  guaran- 
tee  and  contracts  of  marine   insurance,  where   even    innocent 

(a)  Evans  v.  Bremridge,  8  De  G.  M.  &  G.,  101. 
(Jb)  2  W.  &  T.,  L.  C,  998. 
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concealment  avoids  the  policy  (a).  Thus,  in  a  case  where  the 
guarantee  was  for  the  debtor's  cash-credit  with  a  banker,  the 
fact  of  the  banker  not  communicating  to  the  surety  that  the 
debtor  had  already  overdrawn  his  account  was  held  not  to  avoid 
the  guarantee  (5).  In  that  case  Lord  Campbell  pointed  out 
that  to  hold  the  banker  responsible  in  such  instances  for  the 
disclosure  of  every  material  fact,  without  any  inquiry  on  the 
part  of  the  surety,  would  be  to  render  transactions  of  the  kind 
practically  impossible,  because  the  banker  never  could  be  sure 
that  he  had  made  all  the  necessary  disclosures.  The  criterion. 
His  Lordship  said,  as  to  whether  a  thing  must  bo  voluntarily 
disclosed,  is  the  question  whether  it  is  something  which  might 
be  naturally  expected  between  the  parties :  if  it  is,  the  surety 
must  put  the  question  if  he  wants  the  information  :  if  it  is  not, 
the  creditor  is  bound  to  disclose  it  without  enquiry.  The  English 
Courts,  however,  have  often  held  that  failure  to  communicate 
material  facts  may  afford  evidence  from  which  the  jury  may 
infer  fraud  or  misrepreseiitation  on  the  creditor's  part ;  so  that 
the  practical  difference  between  the  principle  acted  upon  in 
England  and  that  enforced  by  this  section  will  not  be  very 
great.  Thus,  in  a  case  where  a  Bank  took  a  guarantee  for  the 
good  behaviour  of  an  agent,  knowing  at  the  time  that  he  had 
misconducted  himself,  but  not  disclosing  the  fact  to  the  surety, 
it  was  held  that  there  was  evidence  of  misrepresentation  (c).  So, 
again,  concealment  of  the  indebtedness  of  an  agent  by  a  coal- 
merchant  who  took  a  guarantee  to  secure  the  price  of  coals 
sold  on  his  behalf  by  the  agent,  was  considered  sufficient  evidence 
to  support  a  verdict  that  the  guarantee  was  obtained  by  fraud  {d). 
This  judgment  was  not,  however,  concurred  in  by  all  the  mem- 
bers of  the  Court.  But,  where  two  persons  untruly  held  them- 
selves out  as  a  regularly  constituted  joint-stock  company,  a 
guarantee  given  for  money  lent  by  them  was  held  to  be 
enforceable,  as  the  misrepresentation  concerning  the  company 
wasimmaterial  and  was  not  the  real  inducement  to  contract  \e). 


(a)  Wythes  v,  Labouchere,  3  De  G.  &  J.,  593,  at  p.  609. 
(J)  HamUton  v.  Watson,  12  01.  &  F.,  109,  at  p.  119. 

(c)  Smith  V,  Bank  of  Scotland,  1  Dow,  272. 

(d)  Leo  V,  Jones,  34  L.  J.,  C.  P.,  131. 

(e)  Green  v,  Goeden,  3  M.  dc  G.,  446. 
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The  circamstance  which  the  creditor  mast  disclose  may  either 
be  one  which  exists  at  the  time  of  making  the  guarantee,  or  it 
may  be  something  affecting  the  subsequent  dealings  between  him 
and  his  debtor.  For  instance,  an  agreement  between  them  to 
conduct  their  business  in  some  unusual  manner  would  be  a 
material  circumstance. 

Concealment  which,  if  it  had  been  practised  at  the  time 
when  the  contract  was  entered  into,  would  have  discharged  the 
surety,  would,  in  the  case  of  a  continuing  guarantee,  have  a 
similar  effect  as  to  the  future  liability  of  the  surety  if  practised 
during  the  continuance  of  the  contract.  On  this  principle  it 
was  held  that  default  in  disclosing  the  misconduct  of  a  servant 
for  whose  honesty  the  defendant  had  given  the  plaintiff  a 
continuing  guarantee,  discharged  the  defendant.  The  Court 
said, — "  one  of  the  reasons  usually  given  for  holding  that  such  a 
concealment  as  we  are  here  considering  would  discharge  the 
surety  from  his  obligations,  is,  that  it  is  only  reasonable  to 
suppose  that  such  a  fact,  if  known  to  him,  must  necessarily  have 
influenced  his  judgment  as  to  whether  he  would  enter  into  the 
contract  or  not ;  and  in  the  same  manner,  it  seems  to  us  equally 
reasonable  to  suppose  that  it  never  could  have  entered  into 
the  contemplation  of  the  parties  that,  after  the  servant's  dis- 
honesty in  the  service  had  been  discovered,  the  guarantee  should 
continue  to  apply  to  his  future  conduct,  when  the  master  chose 
for  his  own  purposes  to  continue  the  servant  in  his  employ 
without  the  knowledge  or  assent  of  the  surety.  If  the  obliga- 
tion of  the  surety  is  continuing,  we  think  the  obligation  of 
the  creditor  is  equally  so,  and  that  the  representation  and 
understanding  on  which  the  contract  was  originally  founded, 
continue  to  apply  to  it  during  its  continuance  and  until  its 
termination  "  (a).] 

144.     Where  a  person  gives  a  guarantee  upon  a 
^        .  contract  that  the  creditor  shall  not  act 

Guarantee   on  ^ 

agreement  that    upou  it  uutil  another  pcrsou  has  joined 

creditor  shall  not      .  *^  .  .        ,i  .       . 

act  on  it  untu     in  it  as  co-surctj,  the  guarantee  is  not 
co-surety  jorna.       y^\[^  if  that  Other  persou  does  not  join. 

(d)  PhilUpa  r.  FoxaU,  L.  E.,  7  Q.  B.,  666,  at  p.  674. 
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[The  principle  of  this  section  is  the  same  as  that  implied 
in  Section  133.  If  there  is  a  rariance  of  the  contract  between 
the  creditor  uid  his  debtor,  or  if  the  contract  between  the  ere* 
ditor  and  surety  is  not  perfected  by  the  performance  of  one  of 
its  conditions,  there  is  in  either  case  an  alteration  in  the  natnre 
of  the  obligation  contemplated  by  the  surety.  The  only  differ^ 
ence  is  that^  in  the  latter  case,  the  surety's  obligation  nerer 
comes  into  existence,  instead  of  being,  as  in  the  other  case, 
avoided  by  a  subsequent  event.  The  same  principle  was  applied 
in  the  case  of  Bonter  v.  Cox  (a),  where  the  surety  stipulated 
that  the  debtor  as  well  as  himself  should  execute  the  bond. 
The  Court  held  that,  this  stipulation  not  having  been  complied 
with,  the  surety  was  not  bound. 

A  separate  oral  agreement,  constituting  a  condition  precedeot 
to  the  attaching  of  any  obligation  under  a  written  contract, 
may  be  proved  under  the  Evidence  Act,  Section  92,  Prov.  (3). 
An  oral  contract,  such  as  that  referred  to  in  the  section,  might 
accordingly  be  proved,  although  the  guarantee  itself  was  in 
writing.] 

145.    In  every  contract  of  guarantee  there  is  an 
,    ,.  ^  implied    promise    by    the    principal 

Impbedpromise  \  \  ./.       ,  , 

to  indemnify  debtor  to  mdemnify  the  surety  ;  and 
*^'^^^^'  the  surety  is  entitled  to  recover  from 

the  principal  debtor  whatever  sum  he  has  rightfully 
paid  under  the  guarantee,  but  no  sums  which  he  has 
paid  wrongfully. 

HhutraHons, 

(a.)  B  is  indebted  to  C,  and  A  is  surety  for  the  debt  G  demands 
payment  from  A,  and  on  his  refusal  sues  him  for  the  amount.  A 
defends  the  suit,  having  reasonable  grounds  for  doing  so,  but  he  is 
compelled  to  pay  the  amount  of  the  debt  with  costs.  He  cau  recover 
from  B  the  amount  paid  by  him  for  costs,  as  well  as  the  principal 
debt. 

(&.)  G  lends  B  a  sum  of  money,  and  A,  at  the  request  of  B,  accepts 
a  bill  of  exchange  drawn  by  B  upon  A  to  secure  the  amount.  G,  the 
holder  of  the  bill,  demands  payment  of  it  from  A,  and,  on  A*s  refusal 

(a)  4  Beav.,  379. 
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to  pay,  saes  bim  upon  the  bill.  A,  not  baying  reasonable  grounds 
for  80  doing,  defends  tbe  suit,  and  has  to  pay  the  amouut  of  the  bill 
and  costs.  He  can  recover  from  B  the  amount  of  the  bill,  but  not 
the  sum  paid  for  costs,  as  there  was  no  real  ground  for  defending 
the  action. 

(c.)  A  guarantees  to  C,  to  the  extent  of  2,000  rupees,  payment  for 
rice  to  be  supplied  by  G  to  B.  0  supplies  to  B  rice  to  a  less  amount 
than  2,000  rupees,  but  obtains  from  A  payment  of  the  sum  of  2,000 
rupees  in  respect  of  the  rice  supplied.  A  cannot  recover  from  B  more 
than  the  price  of  the  rice  actually  supplied. 

[This  completes  the  series  of  sections  which  are  intended 
to  give  the  surety  who  has  paid  the  guaranteed  debt  all  the 
rights  and  remedies  which  belonged  to  the  principal  creditor. 
Although  there  is  no  express  contract  between  the  parties,  the 
relation  of  surety  and  principal  debtor  gives  rise  to  an  implied 
promise  on  the  part  of  the  latter  to  indemnify  the  surety.  The 
matters  in  respect  of  which  contracts  of  indemnity  may  be 
enforced  have  been  dealt  with  in  Section  125  ;  see  notes  thereto.] 

146.     Where  two  or  more  persons  are  co-sureties 
for  the  same  debt  or  duty,  either  joint- 

Co-snretiee  lia-      .  ,,  i        i      i  i 

bie  to  contribute  ly  or  Severally,  and  whether  under 
^^  ^'  the  same  or  diflFerent  contracts,  and 

whether  with  or  without  the  knowledge  of  each 
other,  the  co-sureties,  in  the  absence  of  any  contract 
to  the  contrary,  are  liable,  as  between  themselves, 
to  pay  each  an  equal  share  of  the  whole  debt,  or  of 
that  part  of  it  which  remains  unpaid  by  the  principal 
debtor. 

Illustrations, 

(a.)  A,  B  and  0  are  sureties  to  D  for  the  sum  of  3,000  rupees  lent 
to  £.  £  makes  default  in  payment.  A,  B  and  G  are  liable,  as  be- 
tween themselves,  to  pay  1,000  rupees  each. 

(6.)  A,  B  and  G  are  sureties  to  D  for  the  sum  of  1,000  rupees  lent 
to  E,  and  there  is  a  contract  between  A,  B  and  G  that  A  is  to  be 
responsible  to  the  extent  of  one-quarter,  B  to  the  extent  of  one-quarter, 
and  G  to  the  extent  of  one-half.  E  makes  default  in  payment.  As 
between  the  sureties,  A  is  liable  to  pay  250  rupees,  B  250  rupees,  and 
G  500  rupees. 

[This  section  is  an  extension  of  the  rule  enacted  by  Section 
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4S  with  regard  to  joint  promisors,  to  the  case  of  persons  who, 
without  haring  made  a  joint  promise,  hare  guaranteed  the  same 
debt  or  duty.  The  two  sections  are,  it  is  submitted,  intended 
to  be  read  together.  The  section  is  founded  on  the  old  case  of 
Dering  v.  WincheUea  (a),  which  is  still  the  leading  authority  on 
the  point  in  the  English  Courts. 

According  to  the  rule  adopted  by  the  Common  Law,  if  one 
of  several  sureties  pays  the  whole  debt  and  another  becomes 
insolvent,  the  former  can  recorer  against  each  of  the  other 
co-sureties  only  an  aliquot  part  of  the  whole,  regard  being  had 
to  the  number  of  the  co-sureties  {h).  This  rule  will,  if  the 
4drd  section  be  read  along  with  this  section,  be  abandoned  in 
favour  of  that  followed  in  Chancery,  namely,  that  the  remaining 
solvent  sureties  are  bound,  as  between  themselves,  to  contribute 
equally  to  the  entire  debt  (c),  as  in  Illustration  (b)  to  Section  43. 
The  co-sureties  may,  by  contract  among  themselves,  qualify 
their  rights  to  contribution,  or  even  exclude  them  altogether. 
Thus,  where  three  persons  became  bound  as  sureties,  and  agreed 
that,  if  the  principal  debtor  made  default,  they  would  pay  their 
respective  parts,  and  one  of  them  became  insolvent,  and  the 
second  paid  the  whole  debt,  it  was  held  that  the  third  was  bound 
to  contribute  only  one-third  of  the  whole  debt  (d).  It  may  be 
the  intention  of  the  parties  that  a  person  becoming  surety  for  a 
debt,  for  which  the  creditor  already  has  another  surety,  shall 
not  be  liable  as  co-surety  in  the  same  degree  with  him,  but  as  a 
supplemental  surety  in  case  both  the  principal  debtor  and  the 
other  surety  fail  to  pay  the  debt.  If  such  intention  be  expressed, 
the  surety  primarily  liable  will  have  no  right  to  contribution 
against  the  person  subsequently  becoming  surety  {e). 

Though  the  contracts  by  which  the  several  co-sureties  are 
bound  may  be  distinct,  the  transaction  in  respect  of  which  the 
guarantee  is  given  must  be  the  same :  otherwise  there  is  no 
contribution  (/  ). 

(a)  1  W.  &  T.,  L.  C,  106. 

(b)  Batard  v.  Hawes,  2  E.  &  B.,  287. 

(jo)  Mayor  of  Berwick  v.  Murray,  26  L.  J.,  Gh.,  201. 

(^d)  Swain  v.  Wall,  Rep.  in  Oh.,  150. 

(jb)  Craythome  v.  Swinburne,  14  Ves.,  160. 

if)  Coope  r.  Twynam,  1  Turn.  &  R.,  426. 
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In  cases  coming  under  this  section,  each  co-surety  is  primarily 
liable  as  against  the  creditor  for  the  whole  amount  of  the  debt : 
as  between  themselves,  they  may  qualify  their  rights  to  contri- 
bution as  they  please.  The  next  section  contemplates  cases 
where  co-sureties  are  liable  as  against  the  creditor  in  different 
amounts.] 

147.      Co-sureties  who   are   bound  in   diflferent 
.     .     ^        sums  are  liable  to  pay  equally  as  far 

LiabiUtyofoo-  r  ^u    •  /'  ur 

sureties  bound  in    as  tuo  liiuits  01  their  respectivo  obli- 

different  soms.  .  •  • . 

gations  permit. 

lUusiraiians. 

(a.)  A,  B  and  0,  as  sureties  for  D,  enter  into  three  several  bonds, 
each  in  a  different  penalty,  namely,  A  in  the  penalty  of  10,000  rupees, 
B  in  that  of  20,000  rupees,  G  in  that  of  40,000  rupees,  conditioned  for 
D*s  duly  accounting  to  £.  D  makes  default  to  the  extent  of  30,000 
rupees.    A,  B  and  G  are  each  liable  to  pay  10,000  rupees. 

(6.)  A,  B  and  G,  as  sureties  for  D,  enter  into  three  several  bonds, 
each  in  a  different  penalty,  namely,  A  in  the  penalty  of  10,000  rupees, 
B  in  that  of  20,000  rupees,  G  in  that  of  40,000  rupees,  conditioned  fur 
D*s  duly  accounting  to  E.  D  makes  default  to  the  extent  of  40,000 
rupees.  A  is  liable  to  pay  10,000  rupees  and  B  and  G  15,000  rupees 
each. 

(c.)  A,  B  and  G,  as  sureties  for  D,  enter  into  three  several  bonds, 
each  in  a  different  penalty,  namely,  A  in  the  penalty  of  10,000  rupees, 
B  in  that  of  20,000  rupees,  G  in  that  of  40,000  rupees,  conditioned 
for  D*s  duly  accounting  to  E.  D  makes  default  to  the  extent  of 
70,000  rupees.  A,  B  and  G  have  to  pay  each  the  full  penalty  of  hb 
bond. 

[This  section  determines  the  manner  in  which  the  creditor's 
right  against  co-snreties  is  affected  by  the  fact  of  the  co-sureties 
having  bound  themselves  to  him  in  different  snms.  Each  co- 
surety is  liable,  notwithstanding  the  existence  of  other  co-sureties, 
to  the  fall  extent  of  his  guarantee.  The  section  must  be  read 
with  Section  43,  which  provides,  in  the  case  of  joint  promisors 
generally,  that  each  joint  promisor,  in  the  absence  of  express 
agreement,  is  liable  for  the  whole  of  his  promise.  A  co-surety 
who  has  guaranteed  a  smaller  amount  than  another  cannot, 
accordingly,  claim  to  pay  a  proportionately  smaller  amount  of  the 
entire  debt.     See  note  (2)  to  Section  43, 
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Where  one  of  several  saretiee  has  paid  the  amount  to  which 
his  obligation  is  limited,  he  Is  entitled  to  all  the  rights  of  a 
sarety  who  has  paid  the  whole  debt  Thus,  where  the  debtor 
became  bankrupt,  it  was  held  that  each  surety  who  had  paid  his 
share  was  entitled  to  such  proportion  of  the*  dividend  payable  on 
the  bankrupt  estate  as  his  share  bore  to  the  whole  debt  (a).] 


CHAPTER  IX. 

Op  Bailment. 

148.     A  *  bailment '  is  the  delivery  of  goods  by  one 
person  to  another  for  some  purpose, 

« Bailment;      ^  ,,,;,, 

*  bailor/  and    upon  a  Contract  that  they  shall,  when 

*  bailee  *  defined.  */  i 

the  purpose  is  accomplished,  be  re- 
turned or  otherwise  disposed  of  according  to  the 
directions  of  the  person  delivering  them.  The 
person  delivering  the  goods  is  called  the  '  bailor/ 
The  person  to  whom  they  are  delivered  is  called 
the'baUee'  (1)/ 

Ejcplanation. — ^If  a  person  already  in  possession 
of  the  goods  of  another  contracts  to  hold  them  as 
a  bailee,  he  thereby  becomes  the  bailee,  and  the 
owner  becomes  the  bailor  of  such  goods,  although 
they  may  not  have  been  delivered  by  way  of  bail- 
ment (2). 

[(1)  The  maiu  characteristic  of  the  contract  of  bailment  is 
that  the  delivery  contemplated  is  for  a  temporary  purpose,  and 
that,  when  that  purpose  is  accomplished,  the  identical  article  is 
to  be  returned  or  otherwise  disposed  of  according  to  the  bailor's 
directions.  The  goods  bailed  may,  in  the  interval,  be  altered  in 
form,  as,  for  instance,  com  by  being  converted  into  flour ;  still, 
if  the  owner  has  a  right  to  have   the  same   specific  matter 

(a)  Hobson  v.  Base,  L.  E.,  6  Ch.,  792. 
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re-deliyered  to  him,  the  contract  between  him  and  the  party  holding 
it  is  one  of  bailment.  Thus,  where  a  farmer  deposited  com  with 
a  miller,  to  be  stored  and  used  as  part  of  the  miller's  consumable 
stock,  and  it  was  by  him  mixed  with  other  corn  of  like  sort 
deposited  by  other  farmers  for  the  like  purpose,  subject  to  the  right 
of  the  farmers  to  claim  at  any  time  an  equal  quantity,  without 
reference  to  any  specific  bulk  from  which  it  was  to  be  taken,  or  in 
lieu  thereof  the  market-price  of  a  like  quantity,  it  was  held  that 
the  transaction  amounted  to  a  sale,  and  was  not  a  bailment  (a). 

The  bailee  having  sold  the  things  originally  bailed  may,  how- 
ever, by  his  own  conduct,  appropriate  to  the  bailor  other  things,  and 
the  things  thus  appropriated  become  the  property  of  the  bailor  (b). 

(2)  As  an  illustration  of  this  explanation  may  be  cited  the 
case  of  a  vendor  of  goods,  who  retains  his  possession,  but  by 
appropriate  acts  evinces  his  intention  to  hold  them  for  the  pur- 
chaser or  the  purchaser's  sub-vendee ;  the  character  of  his  pos- 
session being  changed,  he  becomes  bailee  for  the  purchaser,  who 
becomes  bailor.     See  note  to  Section  90. 

One  highly  important  class  of  bailments,  that  of  bailments 
to  carriers,  is  provided  for  by  special  enactments.  Act  III 
of  1865  and  Act  XVIII  of  1854,  amended  by  Acts  XIII  of 
1870  and  XXV  of  1871.  So  far,  however,  as  the  provisions  of 
those  Acts  do  not  apply,  the  law  of  carriers  will  be  governed  by 
the  present  Chapter.] 

149.  The  delivery  to  the  bailee  may  be  made  by 
DeUverytobai.    ^^^^S  anything  which  has  the  eflTect 

ke  how  made.  of  putting  the  goods  in  the  possession 
of  the  intended  bailee  or  of  any  person  authorized 
to  hold  them  on  his  behalf. 

[See  Section  90,  Illustrations  and  notes.] 

150.  The  bailor  is  bound  to  disclose  to  the  bailee 
i>  T  .    ^4^    faults  in  the  goods  bailed,   of  which 

Bailors     duty        i       i     .i        .  . 

to  disclose  faults  the  bailor  IS  aware,  and  which  mate- 
^^    ,  rially   interfere  with  the  use  of  them, 

Co)  South  Australian  Ineuranoe  Company  ».  Randall,  L.  E.,  3  P.  C,  101. 
00  VuUianD^  v.  Noble,  3  Mer.,  693,  at  p.  616. 
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or  expose  the  bailee  to  extraordinary  risks ;  and  if  he 
does  not  make  such  disclosure,  he  is  responsible  for 
damage  arising  to  the  bailee  directly  from  such 
faults  (1). 

If  the  goods  are  bailed  for  hire,  the  bailor  is  re- 
sponsible for  such  damage,  whether  he  was  or  was 
not  aware  of  the  existence  of  such  faults  in  the 
goods  bailed  (2). 

Illiutr(Uians, 

(a.)  A  lends  a  horse,  which  he  knows  to  be  vicious,  to  B.  He 
does  not  disclose  the  fact  that  the  horse  is  yiclous.  The  horse  runs 
away.  B  b  thrown  and  injured.  A  is  responsible  to  B  for  damage 
sustained. 

(5.)  A  hires  a  carriage  of  B.  The  carriage  is  unsafe,  though  B  ia 
not  aware  of  it,  and  A  is  injured.    B  is  responsible  to  A  for  the  injury. 

[(1)  The  first  paragraph  of  this  section  provides  for  two 
cases  in  which  the  bailor  is  to  be  responsible  for  damage  arising 
from  faults  in  the  thing  bailed,  of  which  he  is  aware  and  which 
he  has  failed  to  disclose  to  the  bailee.  The  bailee  is  entitled  to 
compensation  if  the  faults  are  snch  as  materially  to  interfere  with 
the  bailee's  use  of  them  and  he  thereby  suflfers  damage,  or  if  he 
sustains  damage  from  the  extraordinarily  dangerous  character  of 
the  thing  bailed.  In  both  cases  the  damage  must  be  the  direct 
consequence  of  the  faults  which  the  bailor  has  failed  to  disclose  ; 
but  in  neither  case  is  it  material  for  whose  benefit  the  bailment 
was  made.  The  liability  of  a  bailor  under  such  circumstances 
may  be  compared  to  that  of  the  owner  of  premises  who  invites  a 
stranger  to  enter  without  warning  him  of  an  existing  danger. 
Such  conduct  is  considered  in  the  nature  of  a  fraud  practised 
upon  the  person  who  suffers  by  it,  and  the  consequent  liability 
rather  belongs  to  the  law  of  wrongs  than  to  that  of  contract. 

(2)  In  the  case  of  goods  bailed  for  hire,  the  bailor's  liability 
arises  irrespectively  of  his  knowledge  of  the  defect  complained 
of.  According  to  English  law,  the  bailor's  promise  with  regard 
to  the  quality  of  goods  hired  is  analogous  to  that  of  the  vendor 
with  respect  to  goods  sold :  that  is  to  say,  there  is  no  such 
warranty  when   there  is  a  simple  hiring  of  specific  articles  ;  bat 
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where  the  thing  is  ordered  and  supplied  for  a  specified  purpose^ 
for  wbicb  sach  things  usually  are  hired,  then  there  is  a  warranty 
of  its  fitness  for  such  purpose  (a);  see  Section  114.  Where  a 
person  hired  a  furnished  house,  it  was  held  that  he  was  entitled 
to  have  such  furniture  as  would  make  the  house  fit  for  immediate 
occupation  {b) ;  and  so  it  would  be  with  every  case  of  a  party  fur- 
nishing goods ;  he  would  be  bound  to  furnish  that  which  was  fit 
to  be  used.  But  a  letting  of  land  for  pasture  has  been  held  not 
to  involve  a  warranty  of  its  fitness  for  the  intended  purpose,  so 
as  to  justify  the  lessee  in  throwing  up  the  land  and  refusing 
to  pay  rent  on  finding  that  the  pasture  is  unwholesome  for 
cattle  (c).] 

151.     In  all  cases  of  bailment  the  bailee  is  bound 

Caretobetaken      t^    ^^^   ^^    ^^^^    CarO  of  the    gOOdS 

bybaUee.  bailed  to  him  as  a  man   of  ordinary 

prudence  would,  under  similar  circumstances,  take 
of  his  own  goods  of  the  same  bulk,  quality  and 
value  as  the  goods  bailed. 

[This  section  sweeps  away  all  the  distinctions  between  the 
degrees  of  care  required  of  bailees.  Whatever  is  the  purpose 
of  the  bailment,  whether  for  the  benefit  of  the  bailor  or 
bailee,  whether  it  is  gratuitous  or  not,  the  rule  of  ordinary 
prudence  is  applied.  In  the  English  cases  the  amount  of 
care  required  is  said  to  vary  according  to  the  nature  of  the 
bailment.  Thus,  a  gratuitous  depositary  is  said  to  be 
liable  only  for  gross  negligence ;  a  loan  is  said  to  impose  a 
liability  even  for  slight  negligence  on  the  part  of  the  borrower ; 
and  in  other  bailments,  e.  g.,  of  hire  or  of  pawn,  ordinary  dili- 
gence, or  diligence  such  as  a  man  would  have  exercised  towards 
his  own  property,  is  required.  This  Variety  has  occasioned  an 
immense  amount  of  discussion  upon  the  limits  of  the  several 
obligations.  The  tendency  of  recent  cases  has  been  to  simplify 
the  law  on  this  head  and  to  reduce  it  to  something  very  like  what 
is  expressed  in  this  section.  In  a  recent  case,  where  securities 
deposited  in  a  bank  for  safe  custody  had  been  abstracted  by  the 

(a)    Fowler  v.  Lock,  L.  R.,  7  0.  P.,  272^  ih,  9  t*.,  761  j  t*.,  10  t*.,  90. 
(h)    Smith  17.  Marrable,  11  M.  &  W.,  6. 
ic)    Sutton  V.  Temple,  12  M.  &  W.,  62. 
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easbier,  the  question  arose,  whether  the  bankers  eonid  be  held 
responsible.  Although  Lord  Chelmsford,  in  giving  judgment, 
remarks  that  different  degrees  of  care  are  demanded  in  different 
cases,  be  lays  down  the  law  as  to  gratuitous  bailment  in  terms 
which  hare  been  equally  applied  to  all  other  bailments,  except 
perhaps  that  of  loan.  "  It  is  clear,"  he  says,  "  according  to  the 
authorities,  that  the  bank  in  this  case  were  not  bound  to  more  than 
ordinary  care  of  the  deposit  entrusted  to  them,  and  that  the 
negligence  for  which  alone  they  could  be  made  liable  would  have 
been  the  want  of  that  ordinary  diligence  which  men  of  common 
prudence  generally  exercise  about  their  own  affairs "  (a).  The  Court 
has,  in  dealing  with  cases  under  this  section,  to  detemune  what  a 
man  of  ordinary  prudence  would  have  done  with  hia  own  goods 
under  the  circumstances.  It  must,  therefore,  take  into  considera- 
tion the  state  of  society,  the  general  usages  of  life,  and  the 
danger  peculiar  to  the  times,  as  well  as  the  apparent  nature  of 
the  object  of  bailment  and  the  degree  of  care  which  it  seems  to 
require.  The  fact  that  the  bailee's  goods  were  lost  at  the  same 
time  is  not  sufficient  ground  for  acquitting  him  of  negligence 
with  regard  to  the  bailor's  goods  (5).  A  bailee  does  not  gener- 
ally warrant  the  safety  of  goods  placed  in  his  charge,  and  if  he 
takes  proper  measures  to  secure  them,  he  is  not  responsible 
because  they  are  damaged  by  circumstances  over  which  he  has 
no  controL  In  a  recent  case,  where  the  plaintiff's  carriages  had 
been  damaged  by  the  fall  of  a  shed  in  which  the  defendant,  a 
livery  stable-keeper,  kept  them  for  him,  it  was  ruled  that  '^  all  that 
he  [the  defendant]  was  bound  to  do  was  to  use  ordinary  care  in  the 
keeping  of  the  plaintiff's  carriages,  and  that,  if  in  causing  the  shed 
to  be  built  he  did  all  that  he  did,  by  employing  a  builder  and  other- 
wise, with  such  care  as  an  ordinary  careful  man  would  use  therein, 
he  would  be  protected,  and  would  be  exempt  from  liability  for 
an  eyent  which  was  caused  by  the  careless  or  improper  conduct 
of  the  builder  of  which  the  defendant  had  no  notice"  (c).  On 
the  same  principle  it  has  been  held  that  the  obligation  of  the 
carrier  of  passengers  does  not  extend  so  far  as  to  make  the 
carrier  responsible  for  a  latent  defect  which  he  could  not  by 

(a)    OiWin  r.  McMuUen,  L.  R.,  2  P.  C,  at  p.  337. 

(h)    Doorman  v.  Jenkins,  2  A.  &  E.,  266. 

(c)    Searle  v.  Layeriok,  L.  R.,  9  Q.  B.,  at  p.  124. 
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proper  care  hare  prerented  or  detected  (a).  It  may  be,  however, 
that  the  relation  of  the  parties  and  the  character  of  the  bail- 
ment shows  that  they  intended  the  bailee  to  take  upon  himself 
absolute  responsibility.  Those  who  offer  accommodation  for 
persons  or  goods  may  do  so  under  circumstances  which  show 
that  they  intended  to  warrant  the  safety  and  sufficiency  of  that 
accommodation.  In  Francis  v.  Cockrell  (5),  the  defendant  caused 
to  be  erected  a  buildmg  for  viewing  a  public  exhibition,  and 
allowed  the  plaintiflF  among  other  persons  to  enter  upon  it  on 
payment  of  a  certain  sum.  The  building  had  been  erected  by 
competent  persons,  but,  being  badly  constructed,  fell  and  injured 
the  plaintiff.  The  defendant  was  ignorant  of  the  imperfect 
construction  and  was  guilty  of  no  negligence,  yet  the  Court 
held  him  responsible,  thinking  that  the  contract  between  him 
and  the  plaintiff  did  contain  an  implied  warranty  that  due  care 
had  been  used  in  the  construction  of  the  building  by  those 
whom  the  defendant  had  employed  to  do  the  work  as  well  as  by 
himself.  If  an  unexpected  or  uncommon  event  arises,  the  bailee 
must  make  efforts  proportionate  to  the  emergency  (c).  If  the 
commodity  is  perishable  and  require  special  care  for  its  preser- 
vation, he  must  bestow  such  care  upon  it,  or  he  will  be  respon- 
sible for  any  damage  {d).  If  he  is  not  aware  of  the  contents 
of  a  box,  and  they  are  more  valuable  than  the  appearance  would 
have  led  him  to  suppose,  his  care  need  only  be  proportioned  to 
the  apparent  value  (e).] 

152.     The  bailee,  iu  the  absence  of  any  special 

Bailee    when     Contract,  is  not  responsible  for  the  loss, 

£2^,£^dfthS    destruction    or   deterioration  of   the 

baUed.  thing  bailed,  if     he  has  taken    the 

amount  of  care  of  it  described  in  Section  151. 

[The  owner  of  goods  does  not,  by  depositing  them  with  a 
bailee,  throw  upon  him  absolutely  the  risk  of  their  loss  or  de- 
struction ;  the  bailee  is  excused  from  his  obligation  to  return  them 

(a)  Beadhead  v.  Midland  Bailway,  L.  B.,  4  Q.  B ,  379. 

(Jb)  L.  B.,  5  Q.  B.,  184,  501. 

(<?)  Leek  t>.  Maestaer,  1  Camp.,  138. 

(d)  Add.  on  Gont.,  6th  edn.,  417. 


Digitized  by 


Google 


326  insusE  by  bailee.  [ch.  ix* 

according  to  the  bailor's  directions  if  they  hare  been  destroyed 
by  some  accident  against  which  he  was  not  bound  to  gaard 
them.] 

153.  A  contract  of  bailment  is  voidable  at  tbe 

Terminationof  ^P'^^^'^  ^^  *h^  bailor,  if  the  bailee  does 
bailment  by  bai-    anv   act   with   rcffard   to   the    &:oods 

lee*8    act  incon-      ,     T,     ,    .  •  .11  ,T  . 

sistent  with  con-     bailed,  inconsistent  with  the  conditions 
^^'  of  the  bailment. 

Illustration. 
A  lets   to  B,  for  hire,  a  horse  for  his  own  riding.    B  drives  the  horse 
in  his  carriage.    This  is,  at   the  option  of  A,  a   termination  of  the 
bailment. 

[This  and  the  following  section  are  for  the  protection  of  the 
bailor  whose  goods  are  being  used  by  the  bailee  in  a  manner 
inconsistent  wifh  the  conditions  of  the  bailment.  The  bailor 
may,  under  such  circumstances,  determine  the  bailment,  although 
it  has  been  created  for  a  specified  purpose  which  has  not  been 
accomplished,  or  for  a  definite  term  which  has  not  expired. 
According  to  English  law,  if  a  hirer  of  goods  sells  them,  his 
interest  is  determined,  and  the  owner  may  recover  them  against 
a  bond  fide  purchaser  (a).  So  it  was  held  by  the  High  Court  of 
Bengal  in  a  case  turning  on  the  construction  of  Section  108, 
Exception  1,  that  a  hirer  of  goods  could  not  sell  them  and  con- 
vey a  good  title  to  the  purchaser ;  see  note  to  Section  108  (5).] 

154.  If  the  bailee  makes  any  use  of  the  goods 

bailed  which  is  not  according  to  the 
baS^^  mtki  n  J  Conditions  of  the  bailment,  he  is  liable 
S'^^'^edT    *^  n^ake  compensation  to  the  bailor 

for  any  damage  arising  to  the  goods 
from  or  during  such  use  of  them. 

llluslrations, 
(a.)    A  lends  a  horse  to  B   fur  his  own  riding  only.     B  allows  C, 
a  member  of  his  family,  to  ride  the  horse.    G  rides  with  care,   but  the 

(a)  2  Wm.'8  Saund.,  47c,  n.  (/). 

ip)  Greenwood  v,  Holquette,  12  B.  L.  B.,  42. 
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horse  accidentally  falls  and  is  injured.    B  is  liable  to  make  compensa* 
tion  to  A  for  the  injury  done  to  the  horse. 

(ft.)  A  hires  a  horse  in  Calcutta  from  B  expressly  to  march  to 
Benares.  A  rides  with  due  care,  but  marches  to  Cuttack  instead.  The 
horse  accidentally  falls  and  is  injured.  A  is  liable  to  make  compensa- 
tion to  B  for  the  injury  to  the  horse. 

[This  section  imposes  on  the  bailee  an  absolute  liability  for 
damage  arising  to  goods  during  his  use  of  them  in  a  manner 
inconsistent  with  the  conditions  of  the  bailment.  It  is  immaterial, 
therefore,  that  the  damage  is  not  the  direct  or  immediate  result 
of  the  deviation  from  the  conditions.  The  liability  to  make 
compensation  arises  whaterer  be  the  nature  of  the  bailment, 
whether  for  the  benefit  of  the  bailor  or  bailee,  whether  paid  or 
gratuitous.] 

155.  If  the  bailee,  with  the  consent  of  the  bailor, 
^i«  ^  *    .       mixes  the  goods  of  the  bailor  with  his 

Effect  of  mix-  o 

tnre,  with  bai-     own  goods,  the  bailor  and  the  bailee 

lor's  consent,  of         ,     •,    ,  ,    ,  ,     , 

his  goods  with    shall  have  an  interest,  in  proportion 
goods  of  baUee.      ^^  ^j^^j^,  respective  shares,  in  the  mix- 
ture thus  produced. 

[This  and  the  two  following  sections  provide  rules  for  three 
different  sets  of  circumstances  under  which  the  bailor's  goods 
may  become  mixed  or  confused  with  those  of  the  bailee.  Where 
the  two  parties  consent  to  the  mixture,  the  rule  is  similar  to 
that  laid  down  by  Blackstone,  namely,  ^'that  the  proprietors 
have  an  interest  in  common  in  proportion  to  their  respective 
shares"  (a). 

The  same  rule  is  also  to  be  found  in  the  Civil  law,  under  which 
system  it  is  also  applicable  to  cases  {b)  where  the  materials  are 
mixed  accidentally  and  without  the  intention  of  either  party.] 

156.  If  the  bailee,  without  the  consent  of  the 
Effect  of  mix-     ^^^^^r,  mixes  the  goods  of  the  bailor 

ture,  without    ^ith  his  owu  goods,  and  the  goods  can 

bailor  s  consent,  ^  ^ 

when  the  goods      be  Separated  or   divided,  the   property- 
can  be  separated.      .       ,1  J  .         •       ,1  i. 

m  the  goods  remains  m  the  parties 

(a)  2  Blaok.  Comm.,  405.  (6)  Just.  Inst.,  lib.  11,  tit.  I,  27  and  28. 
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respectively ;  but  the  bailee  is  bound  to  bear  the 
expense  of  separation  or  division,  and  any  damage 
arising  from  the  mixture. 

Ulusiraiion. 
A  bails  100  bales  of  cotton  marked  with  a  particular  mark  to  B.  B, 
without  A*8  consent,  mixes  the  100  bales  with  other  bales  of  his  own, 
bearincr  a  different  mark.  A  is  entitled  to  have  his  100  Bales  returned, 
and  B  is  bound  to  bear  all  the  expense  incurred  in  the  separation  of 
the  bales,  and  anj  other  incidental  damage. 

[The  second  case  is  where  the  mixture  takes  place  without  the 
bailor's  consent,  and  the  goods  so  mixed  can  be  separated.  The 
rule  then  is  that  the  two  parties  retain  their  separate  interests  in 
their  respective  goods,  and  that  the  bailor  is  entitled  to  have  a 
separation  made  at  the  bailee's  expense,  and  to  be  compensated 
by  him  for  any  damage.  Here  again  the  rule  of  Civil  law  is 
followed.] 

157.  If  the  bailee,  without  the  consent  of  the 
bailor,  mixes  the  goods  of  the  bailor 
timf^itho^^t  with  his  own  goods,  in  such  a  manner 
whin  th^^^'  that  it  is  impossible  to  separate  the 
caimot  be  sepa-  goods  bailed  from  the  other  goods, 
and  deliver  them  baok,  the  bailor  is 
entitled  to  be  compensated  by  the  bailee  for  the  loss 
of  the  goods. 

Illtuiration, 

A  bails  a  barrel  of  Cape  flour  worth  Rs.  45  to  B.  B,  without  A's 
consent,  mixes  the  flour  with  country  flour  of  his  own,  worth  only  Rs.  25 
a  barrel.    B  must  compensate  A  for  the  loss  of  his  flour. 

[The  third  case  is,  where  the  bailee,  without  the  consent  of  the 
bailor,  mixes  goods  bailed  to  him  with  goods  of  his  own,  and  the 
nature  of  the  goods  makes  separation  impossible.  The  bailor  is  then 
at  liberty  to  abandon  his  ownership  in  his  goods  and  to  claim  com- 
pensation to  the  extent  of  their  whole  value.  If,  subsequently  to 
the  mixing  of  the  goods,  the  owner  adopted  the  bailee's  act,  he 
would  be  entitled  to  claim  an  interest  in  the  mixture  according  to  his 
share.  See  Section  196.  Under  this  and  the  two  preceding  sections, 
two  questions  only  are  of  importance,  namely,  was  there  oonsent 
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on  the  bailor's  part  to  tlie  mixture  of  the  goods,  and  are  the  goods 
separable?  This  section  seems  to  adopt  a  rale  distinct  as  well 
from  that  of  the  Civil  law  as  of  the  English  Common  law.  Accord- 
ing to  the  Civil  law,  the  aggregate  resulting  from  an  unauthorized 
mixture  of  two  things  by  the  owner  of  one  belonged  to  the 
other  owner  who  had  not  interfered  in  the  mixture,  but  he  was 
bound  to  allow  the  other  compensation  for  his  loss  (a).  Accord- 
ing to  the  Common  law  the  mixture  belongs  to  the  same  person, 
but  he  is  not  bound  to  make  any  compensation.  '^  What  are  the 
cases,*'  says  Lord  Eldon  (b),  '*  in  the  old  law  of  a  mixture  of  corn 
or  flour  ?  If  one  man  mixes  his  com  or  flour  with  that  of  ano- 
ther, and  they  were  of  equal  value,  the  latter  must  have  the  given 
quantity ;  but,  if  articles  of  different  value  are  mixed,  producing  a 
third  value,  the  aggregate  of  both,  and  through  the  fault  of  the 
person  mixing  them  the  other  party  cannot  tell  what  was  the 
original  value  of  his  property,  he  must  have  the  whole  ;  and  the 
principle  goes  to  the  full  extent  of  what  is  now  contended." 
Accordingly,  it  was  held  that  an  agent,  having  confounded  his 
principal's  property  with  his  own,  should  be  charged  with  the 
whole,  except  what  he  could  prove  to  be  his  own.] 

158.    Where,  by  the  conditions  of  the  bailment, 

the  goods  are  to  be  kept  or  to  be  car- 

baUor  of  neoes-    ried,  or  to  havo  work  done  upon  them 

eary  expenses.  ^^  ^^^  ^^.j^^  ^^^  ^^^   ^^.j^^^   ^^^    ^^^ 

bailee  is  to  receive  no  remuneration,  the  bailor  shall 
repay  to  the  bailee  the  necessary  expenses  incurred 
by  him  for  the  purpose  of  the  bailment. 

[As  the  bailment  referred  to  in  the  section  is  purely  for  the 
bailor's  convenience  and  benefit^  it  is  obviously  just  that  he 
should  reimburse  the  bailee  for  any  outlay  necessary  for  the  pur- 
pose contemplated.  The  same  obligation  is  also  imposed  by 
Section  70,  inasmuch  as  it  is  a  case  where  a  person  enjoys  the 
benefit  of  something  done  for  him  by  another  under  circumstances 
showing  that  the  act  was  not  intended  to  be  gratuitous.  If  the 
expenses  were  reasonably  incurred,  it  will  make  no  difference  if 

(a)  2  Black.  Ck>min.,  404. 
lb)  Lupton  r.  White,  15  Yee.,  432,  at  p.  441. 

42 
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the  bailor  has  not  derived  the  expected  benefit  from  tbem  (a). 
By  the  Civil  law  the  borrower,  where  the  loan  was  for  his  own 
benefit,  was  entitled  to  be  compensated  for  extraordinary  expenses 
incarred  in  the  preservation  of  the  thing  bailed,  bat  not  for 
ordinary  expenses  incidental  to  its  enjoyment.  This  section  has 
the  effect  of  throwing  the  burden  of  necessary  expenses  upon  the 
bailee  in  all  cases  where  the  bailment  is  not  exclusively  for  the 
bailor's  benefit.] 

159.  The  lender  of  a  thing  for  use  may  at  any 

time  require  its  return,  if  the  loan  was 

Beetoration  or  ,    '  i  i    i      i  •      /• 

goods  bailed  gra-  gratuitous,  evou  thougli  be  lent  it  tor 
tmtousiy.  ^  specified   time  or  purpose.     But  if, 

on  the  faith  of  such  loan  made  for  a  specified  time 
or  purpose,  the  borrower  has  acted  in  such  a  manner 
that  the  return  of  the  thing  lent  before  the  time 
agreed  upon  would  cause  him  loss  exceeding  the  bene- 
fit actually  derived  by  him  from  the  loan,  the  lender 
must,  if  he  compels  the  return,  indemnify  the 
borrower  for  the  amount  in  which  the  loss  so  occa- 
sioned exceeds  the  benefit  so  derived. 

[The  Common  law  does  not  seem  to  recognize  any  distinctions 
between  different  kinds  of  loans,  but  regards  them  all  as  resting 
simply  on  the  good  pleasure  of  the  lender  and,  therefore,  strictly 
precarious  (b).  There  appears  to  be  no  authority  showing  that 
a  lender  can  be  made  liable  for  damages  when  he  has  exercised 
his  power  of  terminating  the  bailment.  The  result  of  the  com- 
pensation provided  in  the  section  will,  of  course,  be  to  place  the 
borrower  in  his  original  position,  just  as  if  he  had  never  accepted 
the  loan.] 

160.  It  is  the  duty  of  the  bailee  to  return,  or 
Retnm       of     deliver  according  to  the  bailor's  direc- 

SS^ti^^'^of  tions,  tlie  goods  bailed,  vrithout 
time  or  accom-     (Jemaud,  as  soou  as  the  time  for  which 

pliehment        of  ^  ^ 

purpose.  they  were  bailed  has  expired,  or  the 

(a)  St.  on  Bailments,  §  197.  {b)  St.  on  Bailments,  §  258. 
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purpose  for  which  they  were  bailed  has  been  accom* 
plished. 

[This  section  innst  be  constmed  subject  to  the  provisoes 
contained  in  Sections  152  and  170.  The  bailee's  promise  to 
return  the  goods  is  conditional  upon  their  continued  existence, 
and  the  performance  of  this  promise  cannot  be  enforced  if  the 
bailee  has  a  lien  upon  them. 

By  Act  IX  of  1871,  as  also  by  Act  XV  of  1877,  a  suit  against 
a  depositary  or  pawnee  of  moveable  property  must  be  brought 
within  thirty  years  of  ijie  date  of  the  deposit  or  pawn,  unless 
where  an  acknowledgment  of  the  title  of  the  depositor  or  pawnor, 
or  of  his  right  of  redemption,  has,  before  the  expiration  of  the  pre- 
scribed period,  been  made  and  signed  by  the  depositary  or  pawnee, 
or  some  person  claiming  under  him,  in  which  case  the  period  will 
be  calculated  from  the  date  of  the  acknowledgment.  This,  how- 
ever, must  be  taken  subject  to  the  provision  contained  in  Sec- 
tion 10,  that  no  suit  against  a  person  in  whom  property  has  become 
vested  in  trust  for  any  specific  purpose,  or  against  his  represent- 
atives, for  the  purpose  of  following  in  his  or  their  hands  such 
property,  shall  be  barred  by  any  length  of  time.  The  same, 
is  the  principle  of  English  law.  Thus,  where  plate  was  deposited 
with  the  defendant  upon  a  trust  for  safe  custody,  and  he  sold 
it  without  the  knowledge  of  the  owners,  it  was  held  that,  though 
more  than  the  statutory  time  had  elapsed  since  the  sale,  the 
owners  were,  nevertheless,  entitled  to  regard  the  cause  of  action 
as  arising  upon  the  bailee's  refusal  to  deliver  on  request  (a).] 

161.    If,  by  the  fault  of  the  bailee,  the  goods  are  not 

-, .,  ,  returned,  delivered  or  tendered  at  the 

ponsibiiity    proper  time,  he  is  responsible  to  the 

not  duly  deilvOT^    bailor  for  any  loss,  destruction  or  dete- 

ed  or  tendered.      ^jQ^ation  of  the  goods  from  that  time. 

[The  responsibility  which  the  bailee  incurs  by  failing  to 
discharge  the  duty  imposed  by  the  last  preceding  section  is 
similar  to  that  which  a  bailee  incurs   who  uses  the  ^oods   in 

(a)  Wilkinson  r.  Verity,  L.  B.,  6  0.  P.,  206. 
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an  nnanthorized  manner  ;  he  becomes  liable  for  all  loss,  destmo 
tion  or  deterioration,  from  wbaterer  soorce,  which  occora  sobae* 
qnent  to  his  breach  of  dntj.] 

162.     A    gi*atuitous    bailment    is 

Termination  of  ,  t  t        ^       t       i»i  n    t 

gratuitous  bail-    terminated  by  the  death  either  of  the 

«ent  hj  death.  ^^-j^^  ^^  ^^  ^^^  ^^; j^^^ 

[In  the  case  of  a  gratuitous  bailment,  the  relationship  between 
the  parties  being  presumably  for  the  bailee's  benefit  and  grounded 
on  the  bailor's  confidence  in  him,  it  follows  that  the  death  of 
either  party  should  bring  it  to  a  close.  It  does  not  appear  that 
in  such  case  the  bailee  would  be  entitled  to  the  indemnification 
provided  in  the  case  of  gratuitous  bailments  by  Section  159.] 

168.    In  the  absence  of  any  contract  to  the  con- 
trary, the  bailee  is  bound  to  deliver 
to^^e^*^OT    to  tbe  bailor,  or  according  to  his  direc- 
pr^bfrom goods    tions,  any  increase  or  profit  which  may 
have  accrued  from  the  goods  bailed. 

llhutratian. 

A  leaves  a  cow  io  the  custody  of  B  to  be  taken  care  of.  The  cow 
has  a  calf.    B  is  bound  to  deliver  the  calf  as  well  as  the  cpw  to  A. 

[When  the  bailor  exercises  his  right  of  reclaiming  posses- 
sion of  the  thing  bailed,  it  is  the  duty  of  the  bailee  to  restore 
it  with  all  its  accretions,  and  in  such  a  condition  as  is  consistent 
with  its  ordinary  use  according  to  the  nature  of  the  bailment. 
As  the  bailor  bears  the  risk  of  the  loss,  destruction  or  deteriora- 
tion of  the  thing  bailed  arising  from  inevitable  accident,  he  is 
entitled  to  the  profits  which  have  accrued  from  it  (a).] 

164.     The  bailor  is  responsible  to  the  bailee  for 
Baaor's  respon-    ^^7  l^ss  which  the  bailee  may  sustain 
sibiHty  to  bauee.    ]^y  reason  that  the  bailor  was  not  enti- 
tled to  make  the  bailment,  or  to  receiye  back  the 
goods,  or  to  give  directions  respecting  them. 

(a)  Sti  on  BaUments,  §  260. 
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[The  daty  and  liabilities  of  the  bailee  haying  been  set  forth 
in  the  preceding  sections,  this  and  the  three  following  sections 
provide  for  his  secnrity.  In  the  first  place,  there  is  a  risk  that 
the  bailor  may  have  been  dealing  with  the  goods  without  any 
right  to  do  so.  The  present  section,  accordingly,  provides, 
virtually,  that  the  bailor  shall  warrant  his  title  to  the  goods 
bailed,  and  gives  the  bailee  an  indemnity  from  the  bailor  against 
any  loss  or  damage  which  may  be  caused  by  the  bailor's  want 
of  title.  It  may  thus  be  compared  with  Section  109.  A  similar 
warranty  of  title  in  favour  of  the  hirer  of  goods  is  implied  in 
the  English  law.] 

165.  If  several  joint  owners  of  goods  bail  them, 
Baa     t    b      *^®  bailee  may  deliver  them  back  to, 

several      Joint    or  according  to  the  directions  of,  one 

joint  owner  without  the  consent  of 

all,  in  the  absence  of  any  agreement  to  the  contrary. 

[Another  difficulty  to  which  a  bailee  is  likely  to  be  exposed 
is  that,  where  several  persons  jointly  bail  goods,  one  of  them 
may  subsequently  give  directions  about  them,  and  the  bailee 
may  be  in  doubt  as  to  whether  he  is  to  obey  such  directions  with- 
out the  concurrence  of  the  other  bailors.  The  present  section 
sanctions  his  doing  so,  where  there  is  n6  agreement  to  the 
contrary.  According  to  the  English  rule,  if  a  bailment  is  made 
by  several  joint  owners,  one  of  them  has  no  right  to  demand 
back  the  goods :  but  if  one  of  several  joint  owners,  being  in 
possession  of  the  goods,  bails  them,  he  can  demand  them  back 
without  the  concurrence  of  the  other  co-owners  (o).] 

166.  If  the  bailor  has  no  title  to  the  goods,  and 
BaUee  not  res-    the  bailee,  in  good  faith,  delivers  them 

Se^to'hJtt  back  to,  or  according  to  the  direc- 
without  title.  tions  of,  the  bailor,  the  bailee  is  not 
responsible  to  the  owner  in  respect  of  such  deli- 
very. 


(a)  Broadbent  v.  Ledwaid,  11  A.  &  B.,  211. 
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[Section  164  has  already  provided  the  bailee  with  a  remedy 
against  the  bailor  for  any  loss  arising  from  the  bailor's  want  of 
title.  The  present  section  gives  the  bailee  another  secnrity, 
by  protecting  him  from  suit  at  the  hands  of  the  owner  of  the 
goods  in  case  he  has,  in  good  faith,  re-delivered  the  goods  to  the 
bailor.  Although  Section  117  of  the  Evidence  Act  precludes  a 
bailee  from  denying  that  his  bailor  had,  at  the  commencement 
of  the  bailment,  authority  to  make  it,  yet  Exception  (2)  enables 
the  bailee  to  set  up  the  title  of  a  third  person,  lo  whom  he  has 
delivered  the  goods,  as  a  defence  to  a  suit  by  the  bailor.  The 
bailee  has  no  better  title  than  the  bailor,  and,  consequently,  if 
a  third  person,  entitled  as  against  the  bailor  to  the  property, 
claim  it,  the  bailee  has  no  defence  against  him  (a).  The 
estoppel  ceases  and  the  bailee  is  entitled  to  set  up  Jus  tertii 
when  the  bailment  is  determined  by  what  is  equivalent  to  an 
•eviction  by  title  paramount.  It  is  not  enough  that  he  has 
become  aware  of  the  title  of  a  third  person,  or  that  an 
adverse  claim  has  been  made  upon  him  (5).  The  defence 
of  a  bailee  as  against  the  bailor  must  in  fact  amount 
to  this,  viz,y  that  the  bailor's  title  was  defeasible,  that  it  has 
been  defeated  by  a  third  person,  and  that  the  bailee  is  defending 
upon  the  right  and  authority  of  such  third  person  (c).  Under 
the  English  system,  a  bailee  to  the  goods  in  whose  hands 
rival  claims  are  made  may  interplead.     See  note  to  Section  167. 

A  holder  of  goods  may,  by  his  own  representation,  constitute 
himself  bailee  for  another,  and  thus  becomes  estopped  from  deny- 
ing his  title.  Thus,  where  a  bailee,  by  attorning  to  the  pur- 
chaser of  goods,  in  effect  represented  to  him  that  the  property 
had  passed  to  him  (though  such  was  not  the  fact),  and  thereby 
induced  him  to  alter  his  position  and  pay  the  price  to  the  yendor, 
the  bailee  was  held  estopped  from  setting  up  the  title  of  a  third 
jperson  as  against  the  person  to  whom  he  had  thus  attorned  (d). 

So,  again,  where  defendant  sold  a  certain  quantity  of  barley  to 


(a)  Batut  V.  Hartley,  L.  R.,  7  Q.  B.,  694. 
(»)  Biddle  o.  Bond,  6  B.  &  S.,  225 
\o)  Thome  v.  Tilbury,  8  H.  &  N.,  534, 
(d)  Hawes  v.  Watoon,  2  B.  &  0.,  540. 
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M,  no  specific  portion  being  appropriated  to  the  contract  and  the 
price  being  unpaid,  and  M  sold  the  same  quantity  to  plaintiff 
who  paid  the  price  and  received  a  delivery-order,  the  defendant, 
baying  promised  to  deliver  in  accordance  with  the  order,  was 
held  to  be  estopped  from  denying  that  the  property  had  passed  to 
M,  and  that  he  himself  held  as  bailee  for  plaintiff  (a).] 

167.  If  a  person,  other   than  the  bailor,  claims 

Right  of  third      «^^^^    ^^"^^»    ^^    "^^y    ^PP^J^    '^*^® 

person  ciaimmg  Court  to  stop  the  delivery  of  the 
^  *         goods  to  the  bailor,  and  to  decide  the 

title  to  the  goods. 

[It  is  to  be  observed  that  the  proceedings  under  the  present 
section  must  be  initiated  by  the  party  claiming  the  goods,  not  by 
the  bailee.  It  is,  however,  open  to  the  bailee,  threatened  by  oppos- 
ing claims,  himself  to  institute  a  suit  under  Chapter  XXXIII 
of  the  Civil  Procedure  Code,  1877.  The  conditions  therein 
prescribed,  under  which  a  suit  of  interpleader  may  be  instituted, 
seem  to  be  the  same  generally  as  those  under  which  interpleader 
would  lie  in  the  English  Courts.  Whether  the  interpleader 
be  at  law  or  in  equity,  it  is  essential  that  the  person  seeking  to 
enforce  it  should  be  in  a  condition  of  complete  neutrality  between 
the  rival  claimants  ;  for  if  any  questions  exist  between  the  bailee 
and  one  of  the  claimants,  arising  out  of  his  representation  or  his 
relation  to  either  of  them,  then  that  claimant  ought  not  to  be 
deprived  of  adjudication  upon  those  questions  and,  consequently, 
cannot  be  compelled  to  interplead  (5).] 

168.  The  finder  of  goods  has  no  right  to  sue  the 
Right  of  finder    owncr  for  Compensation  for  trouble 

of  goods,  ^j^j  expense  voluntarily  incurred  by 

him  to  preserve  the   goods  and   to   find  out  the 

owner  ;  but  he  may  retain  the  goods  against  the 

^  .        owner  until  he  receives  such  compen- 

May  sue  f  o  r  ^  *■ 

specific   reward    satiou  ;   and   whcro   the  owner   has 
offered  a  specific  reward  for  the  return 

(a)  Knights  o.  Wiffen,  L.  R.,  5  Q.  B.,  660. 

ih)  Kerr  on  Injunctions  (1867),  123  ;  Crawshay  o.  Thornton,  2  My. 
k  Or.,  1. 
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of  goods  lost,  the  finder  may  sue  for  such  reward, 
and  may  retain  the  goods  until  he  receives  it. 

[The  right  of  lien  conferred  by  this  section  on  the  finder  of 
goods  who  has  incurred  expense  with  regard  to  them  does  not 
exist  in  the  English  law.  It  appears  to  follow  from  the  obliga- 
tion imposed  by  Section  70  on  the  person  enjoying  the  benefit 
of  a  thing  lawfully  done  for  him  by  another  person,  to  compensate 
that  person.  The  finder  has  the  right  of  retaining  the  goods, 
but  he  has  no  right  to  sue  for  the  expenses  which  he  has  incur- 
red, because,  till  the  owner  is  again  in  possession  of  his  goods, 
he  has  not  enjoyed  the  benefit  of  the  finder's  act,  and  so,  under 
Section  70,  is  under  no  obligation  to  him.  Where,  however, 
there  has  been  a  reward  offered  for  the  discovery  of  goods  lost, 
there  is  a  complete  contract  with  the  finder,  and  he  is  accord- 
ingly entitled  to  sue  for  the  reward  and  to  retain  the  goods  until 
he  receives  it.] 

169.     When  a  thing  which  is  commonly  the  sub- 
When  finder  of    j©ct  of  salo,  is  lost,  if  the  owucr  cau- 
o^fiK^^'S    ^^t  w^'^  reasonable  diligence  be  found, 
i*-  or  if  he  refuses,  upon  demand,  to  pay 

the  lawful  charges  of  the  finder,  the   finder  may 
sell  it — 

(1)  when  the  thing  is  in  danger  of  perishing  or  of 
losing  the  greater  part  of  its  value,  or, 

(2)  when  the  lawful  charges  of  the  finder,  in 
respect  of  the  thing  found,  amount  to  two-thirds 
of  its  value. 

[In  the  case  of  a  finder  of  goods,  the  English  law  requires  the 
least  degree  of  care,  and  makes  him  liable  for  nothing  short  of 
gross  negligence  in  keeping  them  (a).  It  appears,  however,  to  be 
his  duty  to  take  steps  for  discovering  the  rightful  owner,  and  if 
he  fail  to  take  such  steps,  or,  knowing  the  owner,  retains  the 
goods  without  any  intention    to  restore  them,   he  is  guilty  of 

(a)  St.  on  Bailments,  §  87. 
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theft  (a).  Under  the  Indian  Penal  Code  a  pergon  who  finds 
property  and  takes  it  with  an  honest  intention,  and  snhseqnently 
misappropriates  it,  when  he  knows  or  might  know  the  owner,  is 
guilty  of  criminal  misappropriation ;  Section  403,  Exp.  2,  ill.  (d). 

As  against  all  hut  the  rightful  owner  the  finder  of  goods  has 
an  enforceable  title  {b). 

This  section  gives  the  finder  the  right  of  selling  where  the 
perishable  nature  of  the  goods  requires  it,  or  when  his  charges 
with  regard  to  it  amount  to  two-thirds  of  their  value  ;  but  this 
right  must  not  be  exercised  until  he  has  failed  in  his  efforts  to 
find  the  owner,  in  which  efforts  he  must  use  reasonable  diligence  ; 
or  unless  the  owner  refuses  to  pay  the  charges  in  respect  of  which 
the  finder's  lien  exists.] 

170.     Where  the  bailee  has,  in  accordance  with 
Bailee's  parti-     ^^^  purpose  of  the  bailment,  rendered 
oniar  Uen.  ^ny  scrvice  involving  the  exercise  of 

labour  or  skill  in  respect  of  the  goods  bailed,  he 
has,  in  the  absence  of  a  contract  to  the  contrary,  a 
right  to  retain  such  goods  until  he  receives  due 
remuneration  for  the  services  he  has  rendered  in 
respect  of  them. 

lUiuirations, 

(a.)  A  delivers  a  rough  diamond  to  B,  a  jeweller,  to  be  cut  and 
polished,  which  is  accordingly  done.  B  is  entitled  to  retain  the  stone 
till  he  is  paid  for  the  services  he  has  rendered. 

(b,)  A  gives  cloth  to  B,  a  tailor,  to  make  into  a  coat  B  promises 
A  to  deliver  the  coat  as  soon  as  it  is  finished,  and  to  give  a  three 
months*  credit  for  the  price.  B  is  not  entitled  to  retain  the  coat 
until  he  is  paid. 

[The  right  of  lien  conferred  by  this  section  pre-supposes  the 
existence  of  a  contract  between  the  bailor  and  the  bailee,  the 
promise  on  the  bailee's  part  being  to  bestow  services  involving 
labor  or  skill  upon  the  goods  bailed,   that   on  the  part  of  the 


(a)  2  Russell  on  Grimes,  4th  edn.,  p.  169. 
ib)  Armory  9.  Belamirie,  1  Str.,  504  ;  1  Sm.  L.  C,  6th  edn.,  313. 
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bailor  to  remnnerate  the  other  for  tiie  performance  of  those 
serrices.  The  right  cannot  be  exercised  unless  the  serrices  have 
been  performed  and  the  remuneration  is  due.  It  does  not  extend 
to  other  claims  which  the  bailee  may  have  against  the  bailor, 
unless  the  character  of  the  bailment  brings  the  case  within 
Section  171.  He  cannot,  therefore,  retain  goods  in  respect  of 
which  he  has  incurred  necessary  expenses  of  which  reimburse- 
ment is  due  to  him  (a)  (Bection  158).  8tiII  less  can  he  retain 
goods  bailed  to  him  for  one  purpose  as  security  for  claims  arising 
out  of  some  distinct  matter.  Thus,  a  borrower  of  an  article 
cannot  keep  it  by  way  of  security  for  an  antecedent  debt  (h).  A 
baihnent  for  mere  custody  would  not  confer  a  lien,  because  no 
labor  or  skill  is  expended  upon  the  thing  so  bailed.  For  this 
reason  it  has  been  held  in  England  that  a  person  who  receives 
cattle  to  graze  is  not  entitled  to  a  lien  for  the  stipulated  price  of 
the  grazing  (c). 

This  lien  may  be  determined  in  the  same  manner  as  that  of  the 
unpaid  vendor,  that  is  to  say,  by  satisfaction  of  the  debt,  by 
abandonment  of  possession  of  the  thing  bailed,  or  by  the  making 
of  a  contract  which  is  inconsistent  with  its  existence.  According 
to  English  law  a  wrongful  parting  with  the  goods  on  the  part 
of  the  bailee  gives  the  owner  immediate  right  of  possession, 
which  he  may  enforce  against  the  purchaser  from  the  bailee  {d). 
But  see  note  to  Section  153.] 

171.     Bankers,  factors,  wharfingers,  attorneys  of 

General  Uenof    f  ^igh  Court  and  policy-brokers  may, 

bankers,  factors,    in  the  absence  of  a  contract  to  the 

wliarfingers,  at-  ..        /. 

toraeys  aad  po-    Contrary,  retain  as  a  security   for  a 

y-  r   era.         general  balance  of  account,  any  goods 

bailed  to  them ;  but  no  other  persons  have  a  right 

to  retain,   as  a  security  for  such  balance,  goods 


(tf)  Ad.  Con.,  6th  edn.,  p.  422 ;  Turner  v.  Ford,  15  M.  &  W.,  212. 
(6)  St.  on  BailmentB,  §  264. 

(  0  )  Jackson  v,  Commius,  6  M.  &  W.,  342 ;  Jodson  f .  Etheridge,  1  Cr.  & 
Hee.,  743. 
id)  i  WnL's  Sftond.,  47b,  note. 
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bailed  to  them,  unless  there  is  an  express  contract 
to  that  effect. 

[A  general  lien  does  not,  according  to  English  law,  exist 
simply  becaase  the  person  claiming  it  fills  a  certain  character. 
He  mnst  also  have  received  the  goods,  and  done  the  act,  in 
respect  of  which  the  debt  becomes  payable,  in  the  particular 
character  to  which  the  general  lien  attaches  (a).  Things  may 
be  delirered  for  a  specific  purpose  in  a  mode  which  is  inconsistent 
with  a  general  lien.  Thus,  it  was  held  that  bankers  had  no  such 
lien  on  exchequer-bills  delivered  to  them  for  the  purpose  of 
receiving  the  interest  and  exchanging  tiiem  for  new  ones  (b). 
Nor  have  they  a  general  lien  upon  securities  deposited  with  them 
to  secure  a  specific  sum  (c).  The  fact,  however,  that  separate 
accounts  are  kept  at  a  bank  will  not  prevent  the  banker's 
general  lien  from  attaching.  Thus,  *^  the  0.  Bank  kept  three 
accounts  at  the  A.  Bank,  namely,  a  loan-account,  a  discount- 
occount,  and  a  general  account.  They  from  time  to  time  received 
advances  from  the  A.  Bank,  which  were  entered  in  the  loan- 
account,  and  to  meet  which  they  deposited  securities  with  the  A. 
Bank.  In  the  course  of  the  transactions,  the  O.  Bank  deposited 
three  bills  of  exchange  with  the  A.  Bank,  accompanied  by  a 
letter  stating  that  they  proposed  to  draw  upon  the  A.  Bank  for 
£10,500,  but  that,  as  their  credit  would  not  afford  a  margin  to 
that  extent,  they  sent  these  bills  as  a  collateral  security.  The 
O.  Bank  became  insolvent  and  was  wound  up.  It  was  held  that 
there  was  nothing  in  the  course  of  dealing  or  in  the  terms  of  the 
letter  to  exclude  the  general  rale  that  a  banker  has  a  lien  on  the 
secarities  deposited  by  a  customer  for  the  customer's  general 
balance,  and  that,  the  balance  of  the  loan-account  being  satisfied, 
the  A.  Bank  might  retain  the  bills  for  the  balance  of  the  general 
account"  (d). 

Attorneys  have  a  lien  for  their  general  balance  on  all  papers  of 
their  clients  which  come  into  their  hands  in  the  course  of  their 


(a)  Dixon  v,  Stansfeld»  10  0.  B.,  898,  at  p.  418. 
lb)  Brandao  v.  Barnett,  3  0.  B.,  619. 
(e)  Yanderzee  v.  Willis,  8  Bro.  Ch.  Ca.,  21. 
Id)  1m  re  European  Bank,  L.  E^  8  Gh.  Ap.,  41. 
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professional  employment  as  attorneys  (a).  A  solicitor  who  hoA 
been  discharged  by  his  client  may  set  up  his  lien  for  costs  upon 
papers  necessary  to  enable  his  client  to  proceed  with  his  case, 
and  will  not  be  ordered  to  deliver  up  or  produce  them.  Such  a 
lien  is  a  general  one,  and  extends  to  all  costs  due  from  the  client 
to  the  solicitor.  A  solicitor  who  discharges  himself  has  not 
this  right  under  English  law  (J).  It  is  not,  however,  clear,  from 
the  wording  of  the  present  section,  that  an  attorney  who  had 
discharged  himself  would  not  have  this  right.  As  to  the  right 
of  agents  to  reimburse  thmselves  out  of  money  coming  into 
their  hands,  and  to  retain  goods,  papers,  <&c.,  see  further,  Sec-^ 
tions  217  and  221.  A  policy-broker  may  retain  the  policy  as 
against  his  employers,  although  they  are  merely  agents  for  third 
persons.    See  Section  221.] 

Bailments  of  Fledges. 

172.  The  bailment  of  goods  as  security  for  pay- 

«pied  e"    w-    ^^^^  ^^  ^  ^^^^  ^^  performance  of  a 
nor/  and  *paw-    promise  is  Called  *  pledge.'    The  bailor 

nee' defined.  •      •       xv«  ii    i  xt       t  s 

IS  in  this  case  called  the  *  pawnor.' 
The  bailee  is  called  the  *  pawnee.' 

[«  There  are  three  kinds  of  security,"  ohserved  Willes,  J. :  "the 
first,  a  simple  lien  ;  the  second,  a  mortgage,  passing  the  property 
out  and  oat ;  the  third,  a  security  intermediate  between  a  lien  and 
a  mortgage — viz.,  a  pledge — ^where  by  contract  a  deposit  of  goods 
is  made  a  security  for  a  debt,  and  the  right  to  the  property  vests  in 
the  pledgee  so  far  as  is  necessary  to  secure  the  debt "  (c). 

The  position  of  pawn-brokers  is  defined  in  England  by  39  &  40 
Geo.  Ill,  c.  99.  Beyond  the  present  and  the  following  sections 
there  is  no  statutory  law  on  the  subject  in  this  country.] 

173.  The  pawnee  may  retain  the  goods  pledged, 

Pawnee's  right  ^^*  ^^^7  ^^^'  payment  of  the  debt  or 
of  retainer.  t^e  performance  of  the  promise,  but 

(a)  Stevenson  v.  Blakelock,  1  M.  &  a,  635. 

(b)  In  re  FaitbfnU,  L.  B.,  6  £q.,  326. 

(p)  Halliday  r.  Holgate,  L.  B.,  3  Ex.,  at  p.  302.  For  other  definitlonB  of 
pledge,  see  Donald  v.  Suckling,  L.  B,  1  Q.  B.,  at  p.  694. 
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for  the  interest  of  the  debt,  and  all  necessary 
expenses  incurred  by  him  in  respect  of  the  posses- 
sion or  for  the  preservation  of  the  goods  pledged. 

[The  pawnee  may  retain  the  goods  pledged  for  the  payment, 
as  well  of  the  debt  and  everything  which  could  be  recorered  in 
a  suit  for  the  debt,  as  of  all  expenses,  whether  ordinary  or 
extraordinary,  which  hare  been  necessarily  incurred  in  respect  of 
the  goods  pledged.  This  rule,  as  far  as  it  affects  ordinary 
expenses,  does  not  seem  to  be  warranted  by  English  cases  (a). 
8ee  note  to  Section  160.] 

174.     The  pawnee  shall  not,  in  the  absence  of  a 

Pawnee  not  to  contract    to   that  effect,  retain    the 

orTrSmteeo^S  goods  pledged  for  any  debtor  pro- 

whSh^^^'oodS  mise  other  than  the  debt  or  promise 

pledged,  for  which  they  are  pledged ;  but  such 

contract,  in  the  absence  of  anything  to  the  con- 

..    .  trary,  shall  be  presumed  in  regard  to 

Presmnptionm  -^ '  /^  i       ?         i 

case    of  subBo-    Subsequent    advances    made  by  the 

quent  adyanceB. 

pawnee. 

[In  other  words,  the  pledge  does  not  give  the  pawnee  a  general 
lien.  In  determining,  therefore,  whether  the  pawnee  has  a 
right  to  retain  a  thing  pledged,  the  question  will  be,  whether 
there  is  any  eyidence  of  intention  to  appropriate  the  security 
to  the  debt  in  respect  of  which  the  creditor  seeks  to  retain  it 
No  such  inference  can  be  drawn  from  the  fact  that  a  former  debt 
was  due  to  the  pledgee,  and  therefore,  when  the  pledge  is  made 
for  a  subsequent  debt,  he  is  not  entitled  to  retain  it  for  the 
former  one.  On  the  other  hand,  if  the  pledgee  makes  adyances 
subsequently  to  that  for  which  the  pledge  was  originally  giyen,  it 
may  well  be  assumed  that  the  parties  intended  the  pledge  to 
subsist  for  such  adyances  as  well  as  for  the  original  debt  (b).  The 
right  so  giyen  is  called  the  right  of  tacking,  and  a  similar,  though 


(a)  St.  on  Baihnente,  §  357.  (»}  Ibid,  §  301 
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less  extensive,  right  belongs  to  the  pledgee  of  immoTeable  pro- 
perty (a).] 

176.     The  pawnee  is  entitled  to  receive  from  the 

Pawnee's  right    pawnor  extraordinary    eicpenses    in- 

SLy   ^e^na^    curred  by  him  for  the  preservation  of 

incurred.  ^]^q  g^^^g  pledged. 

176.    If  the  pawnor  makes  default  in  payment 

Pawnee'8  ri  ht  *^®   ^^^*'  ^^  performance,  at  the 

where    pawnor    Stipulated   time,  of   the  promise,   in 

makes  default.  ^    c     \  -  i\i  j  i   j 

respect  of  which  the  goods  were  pledg- 
ed, the  pawnee  may  bring  a  suit  against  the  pawnor 
upon  the  debt  or  promise,  and  retain  the  goods 
pledged  as  a  collateral  security  ;  or  he  may  sell  the 
thing  pledged,  on  giving  the  pawnor  reasonable 
notice  of  the  sale. 

If  the  proceeds  of  such  sale  are  less  than  the 
amount  due  in  respect  of  the  debt  or  promise,  the 
pawnor  is  still  liable  to  pay  the  balance.  If  the 
proceeds  of  the  sale  are  greater  than  the  amount 
so  due,  the  pawnee  shall  pay  over  the  surplus  to 
the  pawnor. 

[The  pawnee's  right  to  retain  the  pledge  as  long  as  the  debt 
thereby  secured  remains  unpaid  is  not  affected  by  his  sub-pledg- 
ing to  another  person.  Thus,  where  A  deposited  debentures  with 
B  as  a  security  for  the  payment,  at  maturity,  of  a  bill  endorsed  by 
A  and  discounted  by  B,  and,  before  the  maturity  of  the  bill,  B 
pledged  the  debentures  with  C  for  a  debt  exceeding  the  amount 
of  the  bill ;  it  was  held  that  A,  not  haying  paid  the  bill  at  its 
maturity,  was  not  entitled  to  maintain  detinue  against  C  (b). 

The  pawnee's  power  of  sale  upon  the  pawnor's  default  is 
analogous  to  the  power  of  re-sale  given  to  the  vendor  by  Sec- 
tion 107,  and  must  be  exercised  in  a  similar  way  ;  but  the  pawnee 

(a)  Adams  v.  Claxton,  6  Ves.,  229 ;  Praed  o.  Gardiner,  2  Coz,  86, 
lb)  Donald  v.  Suckling,  L.  B.,  1  Q.  B.,  585. 
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must  acoonnt  to  the  pawnor  for  the  proceeds  and  must  not 
retain  more  than  the  amount  of  his  debt.  The  security  of  the 
goods  pledged  is  merely  collateral,  and  the  debt,  therefore,  is 
not  extinguished  by  the  fact  of  a  sale  haying  taken  place,  if 
the  proceeds  of  the  sale  fall  short  of  the  amount  of  the  debt. 
The  section  appears  to  assume  that  there  will  be  in  each  case  a 
stipulated  time  for  payment,  as  no  provision  is  made  for  sale 
in  cases  in  which  no  such  time  is  fixed.] 

177*    If  a  time  is  stipulated  for  tbe  payment  of 

the  debt,  or  performance  of  tbe  pro- 

pawnor's    right    mise,  for  wbich  tbe  pledge  is  made, 

^  ^™'  and  tbe  pawnor  makes  default  in  pay- 

ment of  tbe  debt  or  performance  of  tbe  promise  at 
tbe  stipulated  time,  be  may  redeem  tbe  goods  pledg- 
ed at  any  subsequent  time  before  tbe  actual  sale  of 
tbem;  but  be  must,  in  tbat  case,  pay,«in  addition, 
any  expenses  wbicb  bave  arisen  from  bis  default. 

[A  suit  can  be  brought  against  a  pawnee  of  moveable  property 
wi^in  thirty  years  from  the  pawn  or  an  acknowledgment  of  it  signed 
by  the  pawnee.  Act  XY  of  1877,  Sched.  2,  Art  145.  So  long  as 
the  pawnor's  claim  is  not  barred  by  the  provisions  of  this  Act,  ha 
can  redeem  the  pledge,  although  t}ie  stipulated  time  for  payment 
has  expired.  According  to  the  English  cases,  he  must  discharge 
the  debt  before  he  can  entitle  himself  to  possession  even  against 
a  pawnee  who  has  wrongfully  sold,  and  he  has  no  right  of  action 
against  a  pawnee  under  such  circumstances,  unless  he  has  first 
discharged  the  debt  (a).  Under  the  present  Act  the  pawnee's 
rights  are  defined  by  Section  176,  and  it  would  appear  that  a 
pawnor  might  sue  the  pawnee  for  any  proceeding  not  warranted 
by  that  section,  although  the  goods  were  still  unredeemed.] 

178.     A  person  wbo  is  in  possession  of  any  goods, 

Pledge  by  pos-    or  of  any  bill  of  lading,  dock- warrant, 

^\^rA^    warebouse-keeper's  certificate,  wbar- 

arytitietogoods.     fiuger's  Certificate,  or  warrant  or  order 

(a)  HaUiday  r.  Holgate,  L.  B.,  3  Ex.,  299. 
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for  delivery,  or  any  other  document  of  title  to  goods, 
may  make  a  valid  pledge  of  such  goods,  or  docu- 
ments :  Provided  that  the  pawnee  acts  in  good 
faith,  and  under  circumstances  which  are  not  such  as 
to  raise  a  reasonable  presumption  that  the  pawnor 
is  acting  improperly : 

Provided  also  that  such  goods  or  documents  have 
not  been  obtained  from  their  lawful  owner,  or  from 
any  person  in  lawful  custody  of  them,  by  means  of 
an  offence  or  fraud. 

[The  same  remarks  apply  to  this  sectiou  as  hare  been  made  on 
Exception  1,  Section  108.  Here,  moreover,  the  words  "by  the 
consent  of  the  owner  "  and  "  notwithstanding  any  instructions  of 
the  owner  to  the  contrary  "  are  wanting.  Whereas  the  English 
Statute  only  protects  the  pledgee's  right  over  the  goods  when  he 
has  made  a  present  advance  upon  them  to  one  whose  authority  to 
hold  the  goods  exists  unrevoked  (a),  and  when,  although  the 
pledgee  may  know  that  he  is  dealing  with  an  agent,  he  has  no 
notice  that  the  pledgor  has  not  authority  to  make  the  pledge  or 
is  acting  malhfide  in  doing  so  ;  this  section,  on  the  other  hand, 
gives  the  mere  holder  of  goods,  or  the  symbols  of  them,  power  to 
make  a  valid  pledge,  so  long  as  his  possession  of  them  has  not 
been  obtained  by  means  of  an  offence  or  fraud,  and  so  long  as  the 
pawnee  acts  in  good  faith,  and  under  circumstances  which  are 
not  such  as  to  raise  a  reasonable  presumption  that  the  pawnor  is 
acting  improperly.  The  Act  dispenses  with  the  necessity  of  an 
actual  existing  authority,  vested  in  the  pledgor,  to  hold  the  goods, 
and,  apparently,  does  not  require  that  a  present  advance  should 
be  made.  The  pledgee's  conduct  in  the  transaction  must,  how- 
ever, show  the  same  good  faith  on  his  part  as  is  required  under 
the  English  Act.  The  question  in  such  a  case  would  be,  whether 
the  circumstances  were  such  that  a  reasonable  man  of  business, 
applying  his  understanding  to  them,  would  certainly  know 
that  the  agent  had  not  authority  to  make  the  pledge,   even  if 

(a)  Foentes  v.  Montis,  L.  E.,  3  0.  P.,  268 ;  i^.,  4  i^.,  93. 
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the  agent  was  not  also  acting  mala  fide  in  respect  thereof  towards 
his  principals.  If  that  question  is  answered  in  the  affirmatiye, 
the  pledge  is  invalidated  (a).] 

179,     Where  a  person  pledges  goods  in  wliich 
Pledge  where    he   has   Only  a  limited  interest,  the 
S^I^^Jd^'into^    pledge  is  valid  to  the  extent  of  that 
^*-  interest. 

[This  section  is  at  first  sight  inconsistent  with  Section  178, 
and  must  he  taken  to  apply  to  such  cases  only  as  do  not  fall 
within  its  scope,  as,  for  instance,  where  the  limited  nature 
of  the  pledgor's  interest  is  known  to  the  pledgee.  It  has 
been  held  that,  where  one  of  several  joint  owners  has  pledged 
goods,  another  of  the  joint  owners  is  not  entitled,  acting 
alone,  to  redeem  them,  and  cannot,  therefore,  maintain  an 
action  against  the  pledgee  for  wrongfully  selling  them  {b). 
It  is  not  clear  how,  according  to  the  Act,  such  a  case  would  be 
dealt  with,  nor  how,  in  effect,  the  pledgee's  right  is  to  be 
limited  to  the  extent  of  the  interest  of  the  co-owner  from 
whom  he  accepts  the  pledge.  If  the  interest  of  the  pledgor 
is  limited  in  time,  the  pledgee  must,  on  the  expiration  of  that 
interest,  surrender  possession  to  the  party  who  has  suc- 
ceeded to  the  legal  ownership.  Therefore,  where  a  widow 
pawned  plate,  settled  upon  her  for  life,  and  then  died,  it  was 
held  that  the  pawnee  had  no  right  to  retain  it  against  the 
remainderman,  although  the  pawnee  had  no  notice  of  the 
widow's  limited  interest  (c). 

It  is  to  be  obserred  that  the  protection  expressly  afforded  • 
to  the  hona  fide  purchaser  from  one  of  several  joint  owners 
is  not  extended  to  bond  fide  pledgees  of  goods  pledged  by  one 
of  several  jomt  owners ;  for  the  2nd  Exception  to  Section  108 
makes  a  sale  by  one  of  several  joint  owners  valid,  provided 
the  consent  of  the  other  owners  to  his  sole  possession,  the 
good  faith  of  the  purchaser,  and  the  absence  of  circumstances 


{a)  Gobind  Ghnnder  Sein  v   Ryan,  9  M.  I.  A.,  140 ;  see  also  Eartick 
Chum  Setty  v,  Gopalkisto  Paulit,  I.  L.  R.,  3  Oal.,  264. 
(J)  Harper  v.  GodseU,  L.  R.,  5  Q.  B.,  422. 
Ic)  Hoare  v.  Parker,  2  T.  R.,  376. 
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to  indicate  that  the  sale  is  unauthorized,  are  shown  to  exist. 
No  corresponding  section  is  enacted  with  regard  to  pledge.] 

Suits  by  Bailees  or  Bailors  against  Wrongdoers. 

180.    If  a  third  person  wrongfully  deprives  tbe 
bailee  of  the  use  or  possession  of  the 
or  baUee  agamst    goods  bailed,  Or  does  them  any  injury, 
^"^^^^   ^^'  the  bailee  is  entitled  to  use  such  re- 

medies as  the  owner  might  have  used  in  the  like  case 
if  no  bailment  had  been  made ;  and  either  the  bailor 
or  the  bailee  may  bring  a  suit  against  a  third  person 
for  such  deprivation  or  injury. 

[A  bailee,  whatever  may  be  his  legal  right  to  possession, 
may  bring  an  action  against  a  wrongdoer  who  disturbs  him 
in  his  actual  possession,  or  does  any  injury  to  the  goods. 
Except  against  the  rightful  owner,  a  bailee,  eyen  though  he 
be  only  a  casual  finder  of  the  goods,  may  exercise  all  the 
remedies  of  an  owner,  so  far  as  is  necessary  for  securing 
possession  of  the  goods  and  obtaining  compensation  for 
injury  done  to  them.  With  regard  to  compensation,  Sec- 
tion 181  provides  that  whatever  is  received  by  the  bailee,  if 
he  be  the  party  who  sues,  shall  be  shared  by  the  bailor  and 
bailee  according  to  their  respective  interests.  This  provision 
is  neces3ary  because  the  present  section  gives  the  bailee  a 
right  of  action  for  the  whole  damage  done  to  the  goods,  and 
this  damage  may  easily  extend  beyond  the  bailee's  tempo- 
rary interest.  The  bailor,  therefore,  is  entitled  to  receive 
so  much  of  the  compensation  recovered  as  is  applicable  to 
his  interest.  If  the  suit  be  brought  by  him,  he  is,  in  like 
manner,  bound  to  share  the  proceeds  with  the  bailee  accord- 
ing to  their  respective  interests.  The  present  section  invests 
the  bailee  with  greater  rights  than  he  has  under  English 
law :  for  it  apparently  goes  the  length  of  putting  him,  so 
far  as  regards  the  right  of  action  in  respect  of  the  goods, 
completely  in  the  place  of  the  sole  owner.  The  English 
cases  make  mere  possession  sufficient  foundation  for  action 
against  a  wrongdoer;  and   there  is  authority  for    the    propo- 
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sition  that  a  bailee  may  mamtain  an  action  for  any  wrong 
done  to  the  thing  bailed,  for  which  he  is  himself  responsible  (a). 
Bat  there  are  other  cases  in  which  the  mle  giren  in  the  section 
does  not  hold  good«] 

181.     Whatever  is  obtained  by  way  of  relief  or 

Apportioninent    Compensation  in  any  such  suit  shalh 

of  reUef  or  com-    ^g  between  the  bailor  and  the  bailee, 

pensation       ob-  ' 

tained  by  saoh    be   dealt    YHth    according    to    their 
respective  interests. 


CHAPTER  X. 

AGENCY. 


Appointment  and  Authority  op  Agents. 

182.  An  *  agent'  is  a  person  employed  to  do 

'Airent*      d    ^^^  ^^^  ^^^  another,  or  to  represent 
'prindpai '    de-    another  in  dealings  with  third  persons. 
The  person  for  whom  such  act  is  done, 
or  who  is  so  represented,  is  called  the  '  principal.* 

[In  Bhoohun  Chunder  Sen  r.  Earn  Soonder  Surma  Mozoomdar  (6), 
it  was  held  {per  Mitter,  J.)  that  where  a  person  undertook  to 
make  an  application  to  the  Collector  on  behalf  of  all  the  co- 
sharers  in  a  certain  mehal,  under  Section  6  of  Act  XI  of  1859, 
he  became  ''an  agent"  for  that  special  purpose  within  the 
meaning  of  this  section,  and  the  fact  of  there  being  no  considera- 
tion for  the  undertaking  would  not  take  from  him  the  charac- 
ter of  an  "agents"  see  Section  185.] 

183.  Any  person  who  is  of  the  age  of  majority 
Who  may  em-    according  to  the  law  to  which  he  is 

ploy  agent.  subjoct,   and  who  is  of  sound  mind, 

may  employ  an  agent. 

(a)  Booth  o.  Wilson,  1  B.  &  Aid.,  69. 
(J)  I.  L.  B.,  3  CaL,  300. 
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[This  section  may  be  compared  with  the  11th,  from  which 
it  differs  only  in  the  omission  of  the  requirement  that  the 
person  should  not  be  '*  disqualified  from  contracting  by  any  law 
to  which  he  is  subject."  It  would  seem,  therefore,  that  a  person 
may  employ  an  agent,  although  he  is  himself  disqualified  from 
contracting.  As,  however,  the  agent  is  to  act  for  the  principal 
and  to  represent  him  in  dealings  with  third  persons,  the  agent's 
powers  would  be  restricted  to  those  of  his  principal. 

Such  acts,  whether  done  by  an  infant  or  by  his  authorized 
agent,  are  not  void  according  to  English  law,  but  merely  yoid- 
able.] 

184.     As  between  the  principal  and  third  persons, 
Who  may  be    ^^J  person  may  become  an  agent  ; 
an  agent.  ^^^  ^^  person  who  is  not  of  the  age  of 

majority  and  of  sound  mind  can  become  an  agent, 
so  as  to  be  responsible  to  his  principal  according  to 
the  provisions  in  that  behjilf  herein  contained. 

[The  rule  laid  down  in  this  section  is  illustrated  in  English 
law  by  the  common  case  of  a  wife  ordering  household  necessaries 
on  her  husband's  behalf.  He  becomes  liable  just  as  if  he  had 
personally  promised  to  pay,  but  she  can  incur  no  responsibility 
to  bim.] 

Consideration  - 186.  No  Consideration  is  necessary 
not  neceflfiaty.        jq  create  an  agency. 

[The  duties  which  an  agent  is  bound  to  perform  become 
obligatory  Hpon  him  by  virtue  of  his  mere  acceptance  of  the 
employment.  The  gratuitous  agent  is  bound  to  protect  his 
principal's  interests  in  the  same  manner  and  on  the  same  prin- 
ciple that  a  gratuitous  bailee  is  bound  to  take  care  of  the  thing 
bailed  to  him  for  safe  custody.  The  permission  to  act  in  the 
one  case,  and  the  delivery  of  the  thing  in  the  other,  are  regarded 
in  English  law  as  considerations  moving  from  the  principal  and 
the  bailor  respectively.  '<  A  gratuitous  agent  is  not  bound  to 
undertake  the  agency^  but  having  undertaken  it,  he  is  liable 
for  any  loss  sustained  by  his  principal  through  his  gross  negli- 
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gence :  what  constitates  gross  negligence  is   a  question  on  the 
facts  of  each  particular  case"  (a). 

Agency  is  not  a  contract  for  which  any  express  consideration 
on  either  side  is  necessary,  hecanse  the  fact  of  employment  and 
the  credit  therehy  gained  on  the  one  hand,  and  the  promise  to 
act  on  the  other,  are  of  themselves  sufficient  to  constitute  a 
good  contract.  In  other  respects  it  resemhles  other  contracts, 
and  the  parties  to  it  must,  therefore,  be  of  age,  of  sound  mind, 
and  competent  to  contract.  The  employment  also  gives  rise 
to  another  contract,  which,  indeed,  is  generally  the  ultimate 
object  of  the  employment,  viz,,  that  effected  through  the  agent 
between  his  principal  and  a  third  party.  This  contract  may  be 
completed  through  the  agency  of  one  who  is  not  himself  com- 
petent to  contract ;  and,  therefore,  although  there  is  no  valid 
contract  between  the  principal  and  the  agent,  there  may  be  one 
between  the  principal  and  a  third  party.] 

ri^^Jb^^^        186.     The   authority  of  an  agent 
pr^ed  or  im-    may  be  expressed  or  implied. 

[In  some  cases  the  appointment  of  an  agent  must  be  expressly 
made.  A  vakalatnamah  appointing  a  pleader  must,  under 
Section  39  of  Act  X  of  1877,  be  in  writing,  and  it  must  also 
be  revoked  in  writing.  So  also  agents  for  the  purpose  of 
registration ;  see  Registration  Act  (III  of  1877),  Section  32. 

According  to  English  law,  an  agent  who  is  deputed  to  execute 
a  deed  must  himself  be  appointed  by  deed.]  .^ 

187.     An  authority  is  said  to  be  express  when  it 

is   given  by  words  spoken  or  written. 

express  and  im-    An  authority  is  Said  to  be   implied 

plied  authority.  ,  •x  •     .      i_     •    ^  j  r  >.i 

when  it  IS  to  be  inferred  from  the  cir- 
cumstances of  the  case ;  and  things  spolsen  or  writ- 
ten, or  the  ordinary  course  of  dealing,  may  be 
accounted  circumstances  of  the  case. 

Ulusiratian^ 
A  owns  a  shop  in  Serampore,  liviug  himself  in  Calcutta,  and  visit- 
ing the  shop  occasionally.    The  shop  is  managed  by  B,  and  he  is  in 

(a)  Agnew  v.  Indian  Carrying  Co.,  2  M.  H.  0.,  449. 
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the  habit  of  ordering  goods  from  C  in  the  name  of  A  for  the  purposes 
of  the  shop,  and  of  pajiog  for  them  out  of  A's  funds  with  A*s  know- 
ledge. B  has  an  implied  authority  from  A  to  order  goods  from  C  in 
the  name  of  A  for  the  purposes  of  the  shop. 

[A  distinction  is  made  in  the  books  between  general  and 
particular  agents:  the  former  class  including  brokers,  factors 
and  all  persons  employed  in  recognized  business ;  the  latter 
denoting  agents  who  hare  no  apparent  authority,  but  are  appoint- 
ed for  some  single  particular  purpose,  and  the  extent  of  whose 
authority  is  defined  precisely  by  the  terms  of  their  appointment. 
See  note  to  Section  237. 

A  person  dealing  with  an  agent  of  the  latter  description  is 
bound  to  discover  the  limits  of  his  authority,  and  cannot  charge 
the  principal  with  a  contract  made  in  excess  of  it.  Thus,  if  an 
ordinary  servant  is  commissioned  by  his  master  to  sell  his  horse 
at  a  certain  price,  and  sells  it  below  that  sum,  or  gives  a  warranty 
with  it,  not  being  authorized  so  to  do,  the  master  may  repudiate 
the  sale  in  the  one  case,  and  is  not  bound  by  the  warranty  in  the 
other  (a).  On  the  other  hand,  if  the  agent  fills  some  recognized 
character  and  is  employed  in  a  particular  trade  or  business,  his 
authority  is  generally  regulated  by  the  usages  of  such  business  (b). 

In  Chuckerlutty  v.  Cochrane  (c),  a  Calcutta  case  which  was 
appealed  to  the  Privy  Council,  it  was  held  that  recourse  must  be 
liad  to  the  general  mercantile  law  of  England  in  order  to  deter- 
mine the  extent  of  an  agent's  authority.  A  broker  is  authorized 
to  deal  according  to  the  rules  and  customs  of  the  market  or 
exchange  on  which  he  is  employed  ;  and  his  principal  is  bound 
by  his  acts,  although  he  may  have  been  ignorant  of  such  rules  (d). 
Similarly  he  is  restricted  by  such  usages,  so  he  cannot  sell  on 
credit,  if  it  is  unusual  so  to  do  (e).  See  Section  211.  And, 
generally,  an  authority  to  receive  payment  does  not  authorize 
receiving  payment  in  anything  but  money  (/).  "  General  authorities 

(a)  MS.  case  cited  in  Whitehead  v.  Tuokett,  16  East,  at  p.  407  ;  Brady 
'v.  Tod,  80  L.  J.,  0.  P.,  223. 

(Jb)  Howard  v.  Sheward,  L.  B.,  2  0.  P.,  148;  Sweeting  i^.  Pearoe,  29  L. 
J.,  C.  P.,  265. 

(c)  10  M.  I.  A,  229,  at  p.  243. 

{d)  Taylor  v.  Stray,  2  C.  B.,  N.  S.,  175 ;  Sutton  v,  T^tham,  10  A  &  B.,  27. 
'    (js)  Wiltshire  v.  Sims,  1  Camp.,  258. 

(/)  Catterall  v.  Hindle,  L.  R.,  1  0.  P.,  186 ;  Bridges  r.  Garrett,  L.  B., 
4  0.  P.,  580;  Williams  i;.  Evans,  L.  B.,  1,  Q.  B.,  352. 
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to  transact  bnRiness,  and  to  receive  and  discharge  debts,  do  not 
confer  upon  an  agent  the  power  of  accepting  or  indorsing  bills,  so 
as  to  charge  his  principal "  (a).  It  was  stated  by  Blackburn,  J.,  in  a 
recent  case  (h)  to  be  an  usage  of  trade  in  England  so  obvious  and 
so  well-known  as  to  justify  its  being  treated  as  a  matter  of  law, 
that,  in  the  absence  of  express  authority,  a  commission-agent  can- 
not pledge  his  foreign  constituent's  credit.  The  alleged  custom 
must  be  consistent  with  the  character  in  which  the  agent  is  em- 
ployed. "  If  a  person  employs  a  broker  to  transact  for  him  upon 
a  market  with  the  usages  of  which  the  principal  is  unacquainted, 
he  gives  authority  to  the  broker  to  make  contracts  upon  the  foot- 
ing of  such  usages,  provided  they  are  such  as  regulate  the  mode  of 
performing  the  conti'acts  and  do  not  change  their  intrinsic  charac- 
ter." But  a  custom  which  has  the  effect  of  changing  the  character 
of  a  broker,  who  is  an  agent  to  buy  for  his  employer,  into  that 
of  a  principal,  to  sell  to  him,  and  thereby  give  him  an  interest 
opposed  to  his  duty,  is  so  completely  at  variance  with  the  relation 
between  the  parties,  that  "  no  person  who  is  ignorant  of  such  an 
usage  can  be  held  to  have  agreed  to  submit  to  its  conditions  mere- 
ly by  employing  the  services  of  a  broker,  to  whom  the  usage  is 
known,  to  perform  the  ordinary  duties  belonging  to  such  employ- 
ment" (c).] 

188.    An  agent,  havipg  an  authority  to   do  an 
Extent       of    ^^*>  ^^^  authority  to  do  every  lawful 
agent'sauthority.    thing  whicli  IS  uecessary  in  order  to 
do  such  act. 
An  agent  having  an  authority  to  carry  on  a  busi- 
ness, has  authority  to  do  every  lawful  thing  neces- 
sary for  the  purpose,  or  usually  done  in  the  course, 
of  conducting  such  business. 

Illustraiions, 

(a.)    A  is  employed  by  B,  residing  in  London,  to  recover  at  Bom- 
bay a  debt  due  to  B.    A  may  adopt  any  legal  process  necessary  for  the 

(a)  Byles  on  Bills,  9th  edn.,  p.  32. 

(&)  Armstrong  v.  Stokes,  L.  B.,  7  Q.  B ,  at  p.  60o.    See  also  Elbinger 
Actien-Qesellscliaft  v.  Claye,  L.  R.,  8  Q.  B.,  at  p.  317. 
(c)  Robinson  v,  MoUett,  L.  R.,  7  H.  L.,  at  pp.  836,  838. 
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purpose  of  recovering  the  debt,  and  may  give  a  valid  discharge  for  the 
same. 

(b,)  A  constitutes  B  his  agent  to  carry  on  his  business  of  a  ship- 
builder. B  may  purchase  timber  and  other  materials,  and  hire  work- 
men, for  the  purpose  of  carrying  on  the  business. 

[Whether  the  agent's  authority  be  expressly  or  impliedly 
conferred,  whether  it  be  general  or  particular,  it  obviously  must 
include  all  powers  necessary  to  effectuate  the  purpose  for  which 
it  was  created.  Thus,  an  authority  to  deal  in  a  certain  market 
implies  an  authority  to  deal  according  to  the  usages  of  that 
market.  The  employment  of  an  attorney  confers  upon  him  a 
power  to  bind  his  client  in  all  matters  necessary  for  the  prosecu- 
tion of  the  business.  In  Swinfen  v.  Swinfen  (a),  the  Master  of  the 
Rolls  laid  down  that  an  attorney  could  not  bind  his  client  by  a 
compromise  to  which  the  client  did  not  assent  This  view  has 
not,  however,  been  approved  in  the  Common  Law  Courts,  and  it 
is  now  settled  law  that  an  attorney  has  power,  before  judg- 
ment, to  compromise  a  suit.  In  Fray  v.  Voulea  (b)  it  was  held 
that,  as  between  attorney  and  client,  an  attorney  had  no  right 
to  compromise  a  suit  against  express  instructions:  but  Lord 
Campbell  intimated  that  such  a  compromise  would,  notwithstand- 
ing the  client's  directions,  be  binding  as  between  the  parties. 
This  doctrine  has  been  upheld  in  the  Bombay  High  Court  in  a 
case  (c),  in  which  Westropp,  C.  J.,  reviews  all  the  English  autho- 
rities. After  judgment  in  his  client's  favor,  an  attorney  has  no 
implied  authority  to  enter  into  an  agreement  on  his  behalf  to 
postpone  execution  (d).  Where  the  authority  is  given  in  writing, 
its  extent  is  generally  defined  by  the  writing,  and  no  extrinsic 
evidence  is  admissible,  except  where  it  is  necessary  to  explain  the 
character  of  the  employment  or  the  meaning  of  terms  used  with 
reference  to  any  particular  trade.  Powers-of-attomey  are  con- 
strued strictly,  and  a  power  to  receive  all  money  and  transact  all 
business  for  the  principal  has  been  held  not  to  authorize  the 
indorsing  of  bills  received  in  payment  (e).  For  such  a  purpose  a 
special  authority  is  required,  and  the  widest  terms  omitting  it  are 

(a)  24  Beav.,  at  p.  657.  (b)  1  E.  &  E.,  839. 

(c)  Jagann&thdds  Ourdbakshd&B  v,  B&md4s  Gurdbakahd&i,  7  Bomb. 
H.  C,  79. 

(d)  Lovegrove  v.  White,  L.  R.,  6  C.  P.,  440. 
{e)  Hogg  V.  Snaith,  1  Taunt.,  347. 
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insufficient  (a).  Where,  however,  the  drawing  and  accepting  of 
bills  of  exchange  is  incidental  to  the  carrying  on  of  the  bnsiness^ 
the  principal  is  liable  on  bills  drawn  or  accepted  by  his  agent, 
eren  although  he  has  acted  contrary  to  instructions  (b).  As  to 
admissions  by  agents,  see  Evidence  Act,  Section  18,  and  the 
Limitation  Act  (XV  of  1877),  Section  20;  also  casto  cited  in 
notes  to  Sections  227  and  228.] 

189.    An  agent  has  authority,  in  an  emergency, 
to  do  all  such  acts  for  the  purpose  of 
rity  in  an  emer-    protecting  his  pnucipal  from  loss  as 
gency.  would  be  douo  by  a  person  of  ordinary 

prudence,  in  his  own  case,  under  similar  circum- 
stances. 

IllustraHons. 

(a.)    An  agent  for  sale  may  have  goods  repaired  if  it  be  necessary. 

(b,)  A  consigns  proyisions  to  B  at  Calcutta,  with  directions  to 
send  them  immediately  to  C,  at  Outtack.  B  may  sell  the  provisions 
at  Calcutta,  if  they  will  not  bear  the  journey  to  Cuttack  without 
spoiling. 

[Masters  of  ships  are,  by  the  necessity  of  their .  situation, 
invested  with  the  largest  authority  over  the  yessel  and  cargo 
which  they  have  under  their  charge.  See  Section  214.  On  the 
one  hand  a  duty  is  cast  upon  them,  in  many  cases  of  accident  and 
emergency,  to  act  for  the  safety  of  the  ship  or  cargo  in  such 
manner  as  may  be  best  under  the  circumstances  in  which  the^ 
may  be  placed ;  and  on  the  other  hand  a  correlative  right  arises  to 
charge  the  owner  with  the  expenses  properly  incurred  in  so  doing. 
Thus,  where  the  master,  being  unable  to  deliver  a  cargo  of 
petroleum  at  the  port  of  destination,  carried  it  back  again  to  the 
port  of  shipment,  it  was  held  that,  under  the  circumstances,  he 
was  justified  in  so  doing,  and  was  entitled  to  recover  back-freight 
and  expenses  (c).  This  authority,  being  founded  on  necessity,  does 
not  arise  in  cases  where  it  is  reasonably  practicable  to  communicate 


(a)  P.  NesserwanjeeBottlewallah  r.  Gool  Mahomed  Sahib,  7  Mad.  H.  C, 
369,  at  p.  371. 

(b)  Edmunds  ».  Buahell,  L.  R.,  1  Q.  B.,  97. 
lo)  Gaudet  t?.  Brown,  L.  R.,  5  P.  C,  134. 
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^ith  the  owner  of  the  ship  or  cargo.  As  a  general  mle, 
agents  employed  to  conduct  a  business  are  not  authorized  to 
borrow  money  and  pledge  the  credit  of  their  principals. 

An  agent  appointed  by  the  directors  of  a  company  to  manage 
a  mine  has  been  held  not  to  have  authority  to  raise  money  for 
the  purposes  of  the  mine  even  in  case  of  pressing  necessity.  "  No 
such  power  exists/'  said  Parke,  B.,  *'  except  in  the  cases  alluded 
to  in  the  argument,  of  the  master  of  a  ship,  and  of  the  acceptor 
of  a  bill  of  exchange  for  the  honor  of  the  drawer.  The  latter 
derives  its  existence  from  the  law  of  merchants;  and  in  the 
former  case  the  law,  which  generally  provides  for  ordinary  events, 
and  not  for  cases  which  are  of  rare  occurrence,  considers  how 
likely  and  frequent  are  accidents  at  sea,  when  it  may  be  necessary^ 
in  order  to  have  the  vessel  repaired,  or  to  provide  the  means  of 
continuing  the  voyage,  to  pledge  the  credit  of  her  owners ;  and 
therefore  it  is  that  the  law  invests  the  master  with  power  to 
raise  money,  and,  by  an  instrument  of  hypothecation,  to  pledge 
the  ship  itself  if  necessary'*  (a).    See  note  to  Section  70.] 

Sub-Agents. 
190.     An  agent  cannot  lawfully  employ  another 

When  agent  to  perform  acts  which  he  has  expressly 
cannot  delegate.  ^^  impliedly  Undertaken  to  perform 
personally,  unless  by  the  ordinary  custom  of  trade 
a  sub-agent  may,  or,  from  the  nature  of  the  agency, 
a  sub-agent  must,  be  employed.  \ 

["  One,  who  has  a  bare  power  or  authority  from  another  to  do 
an  act,  mnst  execute  it  himself,  and  cannot  delegate  his  authority 
to  another;  for  this  being  a  trust  or  confidence  reposed  in  him 
personally,  it  cannot  be  assigned  to  a  stranger,  whose  ability 
and  integrity  might  not  be  known  to  the  principal,  or  who,  if 
known,  might  not  be  selected  by  him  for  such  a  purpose"  {b). 
Bo  a  factor  or  a  broker  cannot  ordinarily  delegate  his  employ- 
ment ;  but  in  most  commercial  agencies  delegation  is  necessary 
or  usual,  and,  therefore,  authority  to  delegate  would  be  confer'^ 
red  by  Section  187  or  188.] 

(a)  Hawtayne  c.  Bourne,  7  M.  Jc  W.,  at  p.  599. 
{b)  story  on  Agency,  §  13. 
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19L  A  ♦  sub-agent '  is  a  person  employed  by^ 
and  acting  under  the  control  of,  the 
fined.  ^^^  ^  original  agent  in  the  business  of  the 
agency. 

192.  Where  a  sub-agent  is  properly  appointed^ 
the   principal   is,   so   far  as   resrard* 

Representation       .,  .    ,  ^    j  i       ^i  i 

of  principal  by     third  porsons,  represented  by  the  sub- 
Siy^appointS".    agent,  and  is   bound  by  and  respon- 
sible for  his  acts,  as  if  he  were  an  agent 
originally  appointed  by  the  principal  (1). 
A  ent*8     re-        "^^^  agent    is   responsible    to  the 

sponsibiuty  for     principal   for   the    acts   of   the  sub- 
pub-agent.  *  '  ^^ 

agent  (2). 
The  sub-agent    is    responsible    for   his  acts   to 
the  agent,  but  not   to  the   principal^ 
tes^nstbiHty.*  *    oxcept  in   cascs   of  fraud   or  wilful 
wrong  (3). 

[(1 )  The  distinction  between  a  sub-agent  "  properly  appointed  " 
and  an  agent  appointed  by  an  agent  ^'  holding  an  express  or 
implied  authority  to  name  another  person  under  Section  194  "  is 
that  the  sub-agent  is  not  immediately  responsible  to  the  principal 
for  his  acts,  nor  under  his  control.  The  liability  of  the  principal, 
howeyer^  to  third  persons  would  appear  to  be  the  same  in  both 
cases.  •  The  effect  of  this  is  to  impose  on  the  principal  a 
greater  liability  than  is  imposed  on  him  by  the  English  law.  The 
question  which  arises  there  is,  whether  the  person  whose  immediate 
acts  are  concerned  stands  in  any  relation  of  contract  to  the 
person  sought  to  be  made  liable  :  a  man  is  responsible  for  the 
acts  of  his  servants  whom  he  selects  and  controls ;  but  he  is 
not  generally  responsible  for  those  whom  his  agent  engages  on 
a  sub-contract  (a).  Thus,  a  person  who  employs  a  contractor 
to  build  a  house  for  him  is  not  responsible  for  acts  of  negligence 
committed  by  the  contractor's  workmen.     The  owner  of  a  ship 

(a)  Daniel  r.  Metropolitan  Ry.  Co.,  L.  B.,  5  H.  L.,  45. 
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is  not  responsible  for  the  acts  of  a  pilot,  whom  the  master  is 
boond  to  take  on  board,  and  cannot  select  (a).  Where,  however, 
the  thing  itself  which  the  agent  is  employed  to  do,  and  not  merely 
something  collateral  to  the  thing,  gives  a  cause  of  action  to 
another,  the  fact  that  it  is  done  through  a  sub-agent  between 
yhom  and  the  principal  there  is  no  privity  of  contract  does  not 
effect  the  principal's  liability.  Thus,  where  a  railway  company 
employed  a  contractor  to  build  a  bridge,  and  the  building  ob- 
stmcted  the  plaintiff's  navigation,  it  was  held  that  the  company 
were  liable  (6). 

The  present  section  appears  to  depart  from  the  rule  on  which 
these  decisions  proceed,  and  to  go  too  far  in  laying  down  the 
principal's  responsibility  ;  inasmuch  as  it  renders  him  liable  for 
the  acts  of  persons  who  are  not  selected  by  himself,  with  whom 
he  has  no  privity  of  contract,  and  who  are  not  responsible  to  him, 
nor  under  his  control. 

(2)  There  being  no  privity  of  contract  between  the  principal 
and  the  sub-agent,  it  follows  that  the  latter  cannot  be  directly 
responsible  to  the  principal,  but  indirectly  he  may  be  made  liable, 
for  his  duty  to  the  agent  is  the  same  as  that  of  the  agent  to 
his  principal  The  extent  of  that  duty  is  defined  in  Sections  211 
to  219.  The  agent  cannot  shift  his  responsibility  by  throwing 
the  blame  on  the  misconduct  of  the  sub-agent  appointed  by  himself. 
Thus,  because  a  sub-agent  who  is  immediately  managing  the 
business  is  guilty  of  neglect  in  rendering  accounts  to  his  em^ 
ployer,  that  is  no  answer  when  the  latter  is  called  upon  by  his 
principal,  the  person  ultimately  interested,  to  give  accounts  of 
the  agency-business  (c). 

(3)  Actions  for  fraud  or  wilful  wrong  may  be  maintained 
against  a  sub-agent,  as  they  may  be  against  any  stranger,  for 
such  rights  of  action  do  not  arise  out   of  a  relation   of  contract. 

The  question  of  the  "proper  appointment"  of  a  sub-agent  becomes 
important  when  the  liability  of  the  principal  for  his  acts  is 
the  matter  to  be  considered.  If  the  appointment  is  improper,  the 
provisions  of  Section  193  apply.] 


(a)  The  HaUey,  L.  B.,  2  P.  C,  at  p.  201. 

{b)  Hole  V.  Sittingboame  By.  Company,  30  L.  J.,  Ex.,  81. 

(r)  Pearae  v.  Green,  1  Jac.  &  W.,  at  p.  139. 
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193.     Where  an  agent,  without  having  authority 

to  do  so,  has  appointed  a  person  to  act 

Agrent'g    re-     as  a  sub-affent,  the   agent  stands   to- 

sponsibihty  for  !^        '  .    ^ 

sub-agent     wards  such  person  in  the  relation  of  a 

appointed  with-  •      •      i  .  ^  i  • 

out  authority,  principal  to  an  agent,  and  is  responsi- 
ble for  his  acts  both  to  the  principal 
and  to  third  persons  ;  the  principal  is  not  represent- 
ed by  or  responsible  for  the  acts  of  the  person  so 
employed,  nor  is  that  person  responsible  to  the 
principal. 

[This  section  defines  the  position  of  the  parties  where  the  sub- 
agent  is  not  "  properly  appointed,"  that  is,  where  he  is  appointed 
otherwise  than  in  conformity  with  Section  190.  The  acts  of  the 
person  so  appointed  do  not  bind  the  principal,  and  the  two  stand 
in  no  relation  of  contract  to  one  another ;  nor  is  the  principal 
liable  to  third  persons  for  the  other's  acts  of  negligence,  because 
he  is  not  his  servant.  "The  liability,  by  virtue  of  the  principle  of 
relation  of  master  and  servant,  must  cease  where  the  relation  itself 
ceases  to  exist :  and  no  other  person  than  the  master  of  such  ser- 
vant can  be  liable,  on  the  simple  ground,  that  the  servant  is  the 
servant  of  another,  and  his  act  the  act  of  another  ;  consequently,  a 
third  person  entering  into  a  contract  with  the  master,  which  does 
not  raise  the  relation  of  master  and  servant  at  all,  is  not  thereby 
rendered  liable  "(a).  Thus,  where  a  butcher,  having  bought  a  bul- 
lock, employed  a  driver  to  drive  it  home,  and  the  driver  employed 
a  boy,  through  whose  negligence  the  bullock  injured  the  plaintiff's 
property,  the  butcher  was  held  not  liable  (b).  In  that  case  the 
driver  might  clearly  have  been  made  responsible  to  the  plaintiff, 
because  the  boy  was  acting  as  his  servant.  Moreover,  if  any  harm 
had  happened  to  the  bullock  through  the  boy's  negligence,  the 
driver  would  have  been  liable  to  the  butcher.] 


(a)  Quarman  v,  Burnett,  6  M.  &  W.,  at  p.  509. 
{b)  Milligan  r.  Wedge,  12  A.  &  E.,  737. 
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358  SUB-AGENT  PROPERLY  APPOINTED,  [CH.  X, 

194.  Where    an  agent,  holding  an  express  or 

Relation  be-  ^"^p'^®^  authority  to  name  another 
tween  principal     person  *to  act  for  the  principal  in  the 

and  person  duly      -        .  ox  i  « 

appointed     b  y     Dusmess  OF   the   agency,   has   named 

agent   to  act  in  .i  j»       i  i 

business  of  agen-     another  person  accordingly,  such  per- 
^^'  son  is  not  a  sub-agent,  but  an  agent  of 

the  principal  for  such  part  of  the  business  of  the 
agency  as  is  entrusted  to  hiin. 

Illustrations. 

(a.)  A  directs  B,  his  solicitor,  to  sell  his  estate  by  auction,  and  to 
employ  an  auctioneer  for  the  purpose.  B  names  C,  an  auctioneer,  to 
conduct  the  sale.  G  is  not  a  sub-ugent,  but  is  A*8  agent  for  the  con* 
duct  of  the  sale. 

{b,)  A  nuthorizcs  B,  a  merchant  in  Calcutta,  to  recover  the  monies 
due  to  A  from  C.  &  Co.  B  instructs  D,  a  solicitor,  to  take  legal  pro- 
ceedings against  C.  &  Ca>.  for  the  recovery  of  the  money.  D  is  not  a 
sub-agent,  but  is  solicitor  for  A. 

[An  agent,  having  authority,  express  or  implied,  to  name 
another  to  act  for  the  principal,  has,  in  fact,  power  to  create  a 
contract  between  snch  person  and  his  principal.  The  relation 
between  them  is  therefore  governed  by  the  ordinary  rules  of 
principal  and  agent.  The  fact  of  a  master  engaging  servants 
through  the  intervention  of  his  butler  does  not  diminish  the 
master's  liability  for  his  servants'  acts,  for  it  is  only  the  selection 
of  them  that  he  has  delegated  to  another ;  the  control  of  them 
and  the  power  of  dismissing  them  he  retains  in  his  own  hands.J 

195.  In  selecting  such  agent  for  his  principal,  an 

accent  is  bound  to  exercise  the  same 

Agent's     duty         "  .  /»        i. 

in  naming  such     amount  of  discretion  as  a  manofordi- 

person.  <■  u  .         •      i  • 

narj  prudence  would  exercise  m  his 
own  case  ;  and,  if  he  does  this,  he  is  not  responsible 
to  the  principal  for  the  acts  or  negligence  of  the 
agent  so  selected. 
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Illustrations, 

(a.)  A  instnicts  B,  a  merchant,  to  buy  a  ship  for  him.  B  employs 
ft  ship-surveyor  of  good  reputation  to  choose  a  ship  for  A.  The  sur- 
veyor makes  the  choice  negligently  and  the  ship  turns  out  to  be  vmf 
seaworthy,  and  is  lost.    B  is  not,  but  the  surveyor  is,  responsible  to  A. 

{b.)  A  consigns  goods  to  B,  a  merchant,  for  sale.  B,  in  due  course, 
employs  an  auctioneer  in  good  credit  to  sell  the  goods  of  A,  and  allows 
the  auctioneer  to  receive  the  proceeds  of  the  sale.  The  auctioneer 
afterwards  becomes  insolvent  without  having  accounted  for  the  pro- 
ceeds.   B  is  not  responsible  to  A  for  the  proceeds. 

[In  other  words,  an  agent  does  not,  in  such  a  case,  guarantee 
the  solvency,  skill  or  integrity  of  the  person  whom  he  has 
selected.  An  agent  who  does  give  such  a  guarantee  is  called 
A  "  del  credere  "  agent.] 

Ratification. 

196.     Where  acts  are  done  by  one  person  on  be- 
half of  another,  but  without  his  know- 
Right  of  per-     ,    -  1       •  1  1 
son  as  to  acts    ledge   Or   authority,    he  may  elect  to 

done     for     him  ../.  j_i»  i  .  t/»i 

without  his  au-    ratify   or  to  disown  such  acts.     If  he 

*^''"*^'  ratify   them,   the    same    eflfects    will 

Effect  of  rati-     foUow  as  if  they  had  been   performed 

flcation.  ,       ,  .  ,       . 

by  his  authority. 

[A  subsequent  ratification  is,  under  certain  conditions,  equi- 
valent to  a  prior  authority.  The  act  must  have  been  done  on 
behalf  of  the  person  who  purports  to  ratify,  therefore  there  can 
be  no  ratification  by  a  person  who  was  not  in  existence  or  not 
Ascertained  at  the  time  when  the  act  to  be  ratified  was  done. 
Thus,  where  defendants  acted  as  agents  for  a  company  not  yet 
in  existence,  it  was  held  that  no  subsequent  ratification  of  their 
acts  by  the  company  could,  without  the  assent  of  the  other  party 
to  the  transaction,  relieve  the  defendants  from  liability  (a).  "  It 
would  be  like  the  case  of  a  man  who  has  attained  the  age  of 
twenty-one  being  sought  to  be  charged  by  ratification  with  a 
contract  made  when  he  was  in  ventre  de  sa  mere,  or  before  "  (^). 

(a)  Kelner  r* Baxter, L.  R.,  2  C.  P.,  174. 
ib)  Scott  r.  Ebury,  L,  R.,  2  C.  P.,  at  p.  267. 
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Nor,  nnder  such  circumstances,  could  the  company  itself,  oat  of 
whose  funds  the  money  was  to  be  paid,  be  held  liable  (a).  A  per- 
son may  ratify  an  act  of  which  he  was  unaware  at  the  time  it 
was  done,  and  the  ratification  may  take  place  at  any  time  (b). 
Where  defendants'  agent,  without  authority,  drew  promissory 
notes  in  their  name,  and  the  fact  was  communicated  to  defend- 
ants, and  the  unauthorized  act  ratified  by  them,  it  was  held  that 
they  were  liable  on  the  notes  as  if  they  were  makers  (c).  One 
consequence  of  ratification  is  to  relieye  the  agent  from  the 
responsibility  to  the  other  party  which  is  imposed  upon  him 
by  Section  235.  An  act  done  in  excess  of  an  actual  authority 
can  be  ratified  in  the  same  manner  as  an  act  wholly  unauthor- 
ized (d),] 

197.         Ratification  may  be  expressed  or  may 
^  ^.^    ^       be    implied   in    the    conduct   of  the 

Ratification  » 

maybe  expressed    person  on  whosc  behalf  the  acts  are 

or  implied.  , 

done. 

Illustrations, 

(a.)  A,  without  authority,  buys  goods  for  6.  Afterwards  B  sells 
them  to  0  on  his  own  account ;  B*8  condact  implies  a  ratification  of 
the  purchase  made  for  him  by  A. 

(b.)  A,  without  B*s  authority,  lends  B*8  money  to  C.  Afterwards 
B  accepts  interest  on  the  money  from  C.  B*s  conduct  implies  a  rati- 
fication of  the  loan. 

[The  amount  of  evidence  required  to  prove  ratification  differs 
materially  according  as  there  does  or  does  not  exist  any  estab- 
lished agency.  Mere  silence  or  acquiescence  on  the  principal's 
part  is  sufficient,  when  the  act  in  question  has  been  done  in 
the  ordinary  course  of  business  by  his  recognized  agent.  The 
fact  of  a  man  paying  a  bill  which  falsely  purports  to  bear  his 
signature  as  acceptor  is  some  evidence  of  an  implied  authoriz- 
ation to  accept ;  but  if  there  is  no  course  of  business  between  the 

(a)  Melhado  v.  Porto  Allegre  Ry.  Co.,  L.  R.,  9  C.  P.,  603. 
{b)  Ancona  v.  Marks,  31  L.  J.,  Ex.,  163 

(c)  P.  Neeserwanjee  Bottlewallah  v.  Gool  Mahomed  Sahib,  7  Mad. 
H.  C,  369. 

(d)  Secretary  of  State  v.  Kamachee  Boyc  Sahaba,  7  M.  I.  A,  476. 
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parties,  and  no  evidence  of  continued  authorization,  the  person 
whose  name  is  thus  nsed  is  entitled  to  repadiate  his  liability 
on  any  other  bill  bearing  the  same  sort  of  acceptance  (a).  Batifi- 
cation  is  frequently  implied  ^om  the  fact  of  the  principal's  know- 
ingly accepting  some  benefit  from  the  unauthorized  act  (6), 
as  in  Illustration  (b).  An  illegal  act  cannot  be  ratified  :  therefore, 
where  the  defendant's  name  was  forged  to  a  note,  and  he  after- 
wards, for  the  forger's  protection,  signed  a  memorandum  stating 
that  he  was  responsible  for  the  note  bearing  his  signature,  it  was 
held  by  a  majority  of  the  Court  that  the  memorandum  could 
not  be  treated  as  a  ratification,  inasmuch  as  the  act  which  it 
professed  to  ratify  was  illegal  (c).] 

^     ,  ,  198.     No  valid  ratification  can  be 

luiowlecige  re- 

qniflite  to  vaUd  made  by  a  person  whose  knowledge 
**        ^^  of  the  facts  of  the  case  is  materially 

defective. 

[If  through  the  fault  of  the  agent  or  other  circumstance, 
the  principal  is  not  correctly  and  fully  informed  as  to  the 
transaction  which  he  ratifies,  his  act  of  ratification  does  not 
bind  him.  Thus,  where  an  agent  has  stated  to  his  principal, 
and  the  latter  has  honestly  adopted,  a  contract  different  from 
that  under  which  the  purchase  was  actually  made,  the  seller 
cannot  call  upon  the  principal  for  payment,  because  the  contract 
sued  on,  and  that  ratified,  are  different  contracts  (d).  The  cause 
of  the  principal's  want  of  knowledge  is  immaterial.] 

Meet  of  ««.  19^-.   ^  P®"^*^  ratifying  any  un- 

fying   nnaatho-  authorized  act  donc  on    his   behalf, 

pait  of  a  trans-  ratifies  the  whole  of  the  transaction 

**^^^  of  which  such  act  formed  a  part. 

[A  ratification  once  made  with  full  knowledge  of  all  the 
material  circumstances  is  irrevocable,  and  binds  the  principal  with 


(d)  Morris  v,  BetheU,  L.  R.,  5  C.  P.,  47 

(d)  See  Mayor  of  Kidderminster  v.  Hardwick,  L.  B.,  9  Ex.,  IS. 

((;)  Breok  r.  Hook,  L.  B.,  6  Ex.,  89. 

id)  Hoisfall  c  Fanntleroy,  10  B.  A;  a,  755. 

46 
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regard  to  the  whole  of  his  agenfs  transaction.  It  is,,  there- 
fore, a  general  role  that  where  a  ratification  is  established  as 
to  a  part,  it  operates  as  a  confirmation  of  the  entire  transac- 
tion (a),] 

200.  An  act  done  by  one  person  on  behalf  of 
Ratification  of  another,  without  such  other  person's 
^S^t'^jS^  authority,  which,  if  done  with  autho- 
third  person.  j^ty^  would  have  the  effect  of  subject- 
ing a  third  person  to  damages,  or  of  terminating 
any  right  or  interest  of  a  third  person,  cannot,  by 
ratification,  be  made  to  have  such  effect. 

lUustrations. 
(a.)    A,  not  being  authorized  thereto  by  6,  demands,  on  behalf  of 

B,  the  delivery  of  a  chattel,  the  property  of  B,  from  C  who  is  in  pos- 
session of  it.  This  demand  cannot  be  ratified  by  B,  so  as  to  make  C 
liable  for  damages  for  his  refusal  to  deliver. 

(6.)    A  holds  a  lease  from   B,   terminable  on  three  months*  notice. 

C,  an  unauthorized  person,  gives  notice  of  termination  to  A.  The 
notice  cannot  be  ratified  by  B,  so  as  to  be  binding  on  A. 

[This  rule  creates  an  exception  to  the  doctrine  that  ratification 
is  equivalent  to  prior  authority.  Where  two  persons  stand  in 
such  relations  to  one  anothert  that  one  of  them  is  entitled  to 
make  some  demand  on  the  other,  and,  on  his  failure  to  comply 
with  it,  to  hold  him  liable  in  damages,  it  would  be  unjust  to 
allow  the  act  of  an  unauthorized  stranger  to  be  equivalent  to 
that  of  the  person  who  is  himself  entiUed  to  make  the  demand ; 
for  the  other  person  would  have  no  security  in  acting  on  a  de- 
mand so  made  without  authority.  Thus,  the  bailee  of  the 
chattel,  or  the  lessee  of  the  premises,  mentioned  in  the  Illustra- 
tions could  not  safely  act  on  the  demand  made  by  a  person  with- 
out authority,  for  the  person  really  entitled  to  make  the  demand 
might  not  choose  to  adopt  it  (b).  Another  Illustration  is  afford- 
ed by  the  case  of  stoppage  in  transit.  See  Section  99  and 
note.] 


(a)  Ad.  Con,,  6th  edn.,  p.  608. 

(b)  Lyster  v.  Goldwin,  2  Q.  B.,  143. 
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Revocation  of  Authority. 

201.     An  agency  is  terminated  by  the  principal 
Terminationof    Tcvoking   his    authority;  or   by  the 
agency.  agent  renouncing  the  business  of  the 

agency  ;  or  by  the  business  of  the  agency  being 
completed  ;  or  by  either  the  principal  or  agent 
dying  or  becoming  of  unsound  mind ;  or  by  the 
principal  being  adjudicated  an  insolvent  under  the 
provisions  of  any  Act  for  the  time  being  in  force 
for  the  relief  of  insolvent  debtors. 

[This  and  the  nine  following  sections  lay  down  the  manner 
in  which,  and  the  conditions  under  which,  an  agent's  authority 
can  be  determined.  The  present  section  must  be  read  subject 
to  the  proyisions  of  Sections  204  and  208.  No  provision  is 
made  for  the  event  of  the  agent's  insolvency.  Its  effect  upon 
bis  general  authority  does  not  seem  to  be  settled  in  English  law ; 
but  it  would  appear  at  least  to  determine  his  authority  to  receive 
money  on  behalf  of  his  principal.  If  the  contract  is  in  its  nature 
entire,  and  is  incompleted  at  the  time  of  the  agent's  death,  his 
representatives  cannot  complete  it  nor  recover  a  quantum  meruit, 
for  the  agency  is  terminated,  and  apportionment  of  the  agreed 
sum  is  impossible  (a).     See  note  to  Section  65. 

An  attorney's  retainer  is  at  an  end,  and,  therefore,  his  power  to 
bind  his  client  ceases,  when  judgment  is  recovered  (6)  ;  but  the 
authority  may  be  renewed  by  any  act  showing  the  client's  inten- 
tion that  his  attorney  shall  continue  to  act  in  that  relation  (c). 
The  fact  that  the  relation  of  principal  and  agent  may  be  deter- 
mined by  either  party  at  any  time,  affords  one  reason  for  the  rule 
that  the  Courts  do  not  decree  the  specific  performance  of 
contracts  of  agency  (d).  Such  contracts  appear  to  be  referred  to 
in  the  Specific  Relief  Act,  Section  21.] 


(tf)  Cutter  V.  Powell,  2  Sm.  L.  C,  1. 
lb)  Macbeath  v,  Ellis,  4  Bing.,  678. 
(c)  Butler  v.  Knight,  L.  R.,  2  Ex.,  109. 
W  Cuddee  v.  Butter,  1  W.  &  T.  L.  C,  848. 
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364  WHERE  AGENT  HAS  INTEREST.  [CH.  X* 

202.     Where  the  agent  has  himself  an  interest 
Terminationof    ^^  ^^^  property  which  forms  the  sub- 
l^ln7hM^in-    j^ct-matter  of  the  agency,  the  agency 
terestin  Bubject-    cannot,  in  the  absence  of  an  express 
contract,  be  terminated  to  the  pre- 
judice of  such  interest 

Illustrations, 

(a.)  A  gires  authority  to  B  to  sell  A'b  land,  and  to  pay  bimself,  out 
of  the  proceeds,  the  debts  due  to  him  from  A.  A  cannot  revoke  this 
authority,  nor  can  it  be  terminated  by  his  insanity  or  death. 

(b.)  A  consigns  1,000  bales  of  cotton  to  B,  who  has  made  advances 
to  him  on  such  cotton,  and  desires  B  to  sell  the  cotton,  and  to  repay 
himself  out  of  the  price  the  amount  of  his  own  advances.  A  cannot 
revoke  this  authority,  nor  is  it  terminated  by  his  insanity  or  death. 

[The  rule  hero  laid  down  seems  to  go  further  than  the 
corresponding  rule  of  English  law.  According  to  the  latter,  a 
license  or  an  anthority  is  not  irrevocable,  unless  it  be  given  for 
the  purpose  of  securing  some  benefit  to  the  donee;  and  the 
instances  of  such  an  authority  have  generally  arisen  in  cases 
where  it  has  been  given  as  subsidiary  to  and  part  of  a  security, 
e,  g,,  where  a  debtor,  in  order  to  discharge  his  debt,  executed  a 
power-of-attomey  to  his  creditor  authorizing  him  to  sell  lands 
and  receive  the  proceeds  (a).  On  the  other  hand,  the  authority  of  a 
factor  to  sell  goods  consigned  to  him,  upon  the  credit  of  which 
he  has  advanced  funds,  is  not  irrevocable,  unless  there  is  an 
express  agreement  to  that  efiect  {h)  :  such  a  factor  would,  how- 
ever,  have  "  an  interest  in  the  property  which  formed  the  subject- 
matter  of  the  agency, "  and  might  be  prejudiced  by  the  revocation, 
and  the  agency  would,  therefore,  be  irrevocable  under  the 
present  section.  The  Illustrations  are  narrower  than  the  section, 
and  seem  applicable  to  the  English  rale,  because  in  each  there  is 
what  amounts  to  an  assignment  by  a  debtor  to  his  creditor  of  a 
security  for  his  debt.  The  agent's  interest,  to  which  the  preg^ent 
section  refers,  must  be  in  the  property  forming  the  subject-matter 


(a)  Gaussen  v,  Morton,  10  B.  &  C,  731. 

(d)  Smart  v.  Sandars,  5  C.  B.,  895  ;  and  see  p.  916. 
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SECS.  203,  204.]  AUTHORITY  PARTLY  EXERCISED.  365 

of    the  agency,  not  merely  in  the  agency;   for  otherwise  the 
authority  of  no  paid  agent  could  be  revoked.] 

203.  The    principal  may,  save  as  is  otherwise 
Whenprincipai     provided  by  the  last  preceding  section, 

^wit'8^^atSih<^    revoke  the  authority  given    to    his 
^^7'  agent  at  any  time  before  the  autho* 

rity  has  been  exercised  so  as  to  bind  the  principal. 

204.  The  principal  cannot  revoke  the  authority 

given  to  his  agent  after  the  authority 
JJ:Z^X  ^^  ^^^"^  P^^*Iy  exercised,  so  far  as 
^^id^  P*^y     regards  such  acts  and  obligations  as 

arise  from  acts  already  done   in  the 

agency. 

Illustrations. 

(a.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account  of  A, 
and  to  pay  for  it  out  of  A*8  monies  remaining  in  6*8  hands.  B  buys 
1)000  bales  of  cotton  in  his  own  name,  so  as  to  make  himself  person- 
ally liable  for  the  price.  A  cannot  revoke  B*8  authority  so  fur  ns 
regards  payment  for  the  cotton. 

(b.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account  of  A, 
and  to  pay  for  it  out  of  A*s  monies  remaining  in  B's  hands.  B  buys 
1,000  bales  ot  cotton  in  A*s  name,  and  so  as  not  to  render  himself 
personally  liable  for  the  price.  A  can  reroke  B*s  authority  to  pay 
for  the  cotton, 

[This  section  is  an  amplification  of  the  preceding  one.  When 
an  agent  is  employed  to  negotiate  an  agreement  with  a  third 
person,  his  authority  may  be  revoked  at  any  time  while  the 
negotiations  are  still  pending  and  before  the  final  agreement  has 
been  executed.  Thus,  an  auctioneer's  authority  to  sell  can  be 
cancelled  at  any  moment  previously  to  the  falling  of  the  hammer. 
See  note  to  Section  122.  On  the  same  principle,  if  a 
debtor,  by  an  order  to  his  agent,  appropriates  a  fund  in  his 
hands  to  the  discharge  of  the  debt,  and  the  agent  pledges 
himself  to  the  .creditor  so  to  appropriate  the  fund,  the  order  is 
irrevocable  (a).     If  the  authority  has  been  partially   exercised, 

(a)  Hodgson  v.  Anderson,  3  B.  &  C,  842, 


Digitized  by 


Google 


366  NOTICE  REQUIRED.  [CH.  X. 

the  question  is,  whether  its  revocation  will  affect  any  obligation 
incurred  in  the  partial  execution,  either  towards  the  agent,  as  in 
Illustration  (a),  or  towards  a  third  party.] 

205.  Where  there  is  aa  express  or  implied  con- 

Com  ensation  *^^^'  ^^^'  '^^  agency  should  be  con- 
fer revocation  by     tinued    for   any   period    of  time,   the 

principal,    or  re-  .      .      i  1         y  x-         ^ 

nunciation  by  principal  must  make  compensation  to 
*^^^  *  the  agent,  or  the  agent  to  the   prin- 

cipal, as  the  case  may  be,  for  any  previous  revoca- 
tion or  renunciation  of  the  agency  without  sufficient 
cause. 

[See  note  to  next  section.] 

206.  Reasonable   notice   must  be  given  of  such 
„  .     ,  revocation  or  renunciation,  otherwise 

Notice  of  revo- 
cation or  renun-     the   damage   thereby  resulting  to  the 

ciation.  •      •      |  ,%  ,  . , 

principal  or  the  agent,  as  the  case 
may  be,  must  be  made  good  to  the  one  by  the 
other. 

[The  party  who  complains  under  the  preceding  section  of 
jevocation  or  renunciation,  without  sufficient  cause,  before  the 
time  agreed,  or,  under  the  present  section,  of  revocation  or 
renunciation  without  reasonable  notice,  must,  it  is  presumed, 
show  that  he  has  sustained  some  actual  damage.  If  such  damage 
is  proved,  the  fact  that  the  agency  was  gratuitous  is  immaterial. 
In  the  case  of  paid  agencies,  a  revocation,  before  the  agreed  time, 
or  without  proper  notice,  must,  in  all  probability,  entail  damage  to 
the  agent.  In  like  manner  the  principal  must  almost  necessarily 
suffer,  if  his  agent,  after  partly  executing  his  commission,  sud- 
denly renounces.  As  to  amount  of  damages  recoverable,  see 
Section  73. 

Where  a  public  servant  bound  himself  by  his  agreement  not  to 
quit  Oovernment  employ  without  six  months*  notice,  but  there  was 
no  corresponding  provision  obliging  Government  to  give  him 
notice,  it  was  held  that  Qovernment  was  under  no  obligation  to 
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give  notice  before  dismissal,  bnt  would  not  be  allowed  to  use  this 
power  capricionslj  to  the  damage  of  the  servant  (a). 

When  two  persons  mntually  agree,  the  one  to  employ  the  other 
as  his  sole  agent  in  a  certain  business,  at  a  certain  place,  and  for  a 
fixed  period,  the  other  that  he  will  act  in  that  business  for  no 
other  person  in  that  place,  there  is  no  condition  implied  that  the 
business  itself  shall  continue  to  be  carried  on  during  the  period 
fixed.  Therefore,  no  action  for  breach  of  the  agreement  lies  if  the 
employer,  before  the  end  of  the  period,  sells  the  business  and 
thereby  puts  it  out  of  his  power  to  continue  the  agency  (b).  A 
person  engaged  to  act  as  agent  of  a  company  for  a  certain 
number  of  years,  has  no  claim  against  the  company  for  compen- 
sation if  it  is  wound  up  before  those  years  have  elapsed. 

In  the  same  case  (a)  it  was  held  that  an  indefinite  hiring  does 
not,  in  India,  imply  an  annual  hiring,  nor  the  mere  monthly 
payment  of  wages  prove  that  the  hiring  is  a  monthly  one.] 

207.  Revocation  and  renunciation   may  be  ex- 
Revocation    p^essed  or  may  be  implied  in  the  con- 

SSfy'b^S^Sl    duct  of  the  principal  or  agent  respect- 

or  implied.  J yelv . 

lUustratian. 

A  empowers  B  to  let  A*s  bouse.  Afterwards  A  lets  it  himself.  This 
is  an  implied  revocation  of  B*s  authority. 

[Instances  of  the  modes  in  which  agencies  are  terminated 
are  given  in  Section  201.  A  revocation  is  implied  from  the 
circumstance  of  the  principal  employing  another  agent  in  the 
same  business.] 

208.  The  termination  of  the  authority  of  an  agent 
When    termi-     does   not,  SO  far  as  regards  the  agent, 

au^ority^uSf^  **^®  effect  before  it  becomes  known  to 
^dT^M  to*^d  ^^"*»  ^^'  ^^  ^^^  ^®  regards  third  persons, 
persons.  before  it  becomes  known  to  them. 


(a)  Hughes  v.  Secretary  of  State,  7  B.  L.  E.,  688. 

(b)  Rhodes  v.  Forwood,  L.  R.,  1  App.  Cases,  256 ;  Ex  parte  Maolure, 
L.  R.,  5  Ch.,  737. 
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368  agent's  dutt  on  termination,  [CH.  X. 

tUustrations. 

(a.)  A  directs  B  to  sell  goods  for  him,  and  agrees  to  give  B  five 
per  cent,  commission  on  the  price  fetched  by  the  goods.  A  afterwards, 
by  letter,  revokes  B*s  authority.  B,  afler  the  letter  is  sent,  bat 
before  he  receives  it,  sells  the  goods  for  100  rupees.  The  sale  is  binding 
on  A,  and  B  is  entitled  to  five  rupees  as  his  commission. 

(b,)  A,  at  Madras,  by  letter  directs  B  to  sell  for  him  some  cotton 
lying  in  a  warehouse  in  Bombay,  and  afterwards,  by  letter,  revokes 
his  authority  to  sell,  and  directs  B  to  send  the  cotton  to  Madras.  B, 
afler  receiving  the  second  letter,  enters  into  a  contract  with  C,  who 
knows  of  the  first  letter,  but  not  of  the  second,  for  the  sale  to  him  of 
the  cotton.  C  pays  B  the  money,  with  which  B  absconds.  Cb  pay- 
ment is  good  as  against  A. 

(c.)  A  directs  B,  his  agent,  to  pay  certain  money  to  0.  A  dies, 
and  D  takes  out  probate  to  his  will.  B,  after  A*8  death,  but  before 
bearing  of  it,  pays  the  money  to  C.  The  payment  is  good  as  against 
D,  the  executor. 

[The  law  is  stated  in  tbe  same  terms  by  Story  (a),  but  it  has 
been  held  in  England  that  a  revocation  of  authority  by  the 
principal's  death  operates  from  the  moment  of  its  occurrence. 
Thus,  a  wife's  authority  to  pledge  her  husband's  credit  for 
necessaries  terminates  immediately  upon  his  death,  though  it  is 
unknown  to  her  or  the  parties  dealing  with  her  (6).] 

209.     When  an  agency  is  terminated  by  the  prin- 

AgenVs  duty  ^^P^^  ^y'^^S  ^^  becoming  of  unsound 
on  termination  mind,  the  agent  is  bound  to  take,  on 
principal's  death  behalf  of  the  representatives  of  his 
or  insani  y.  |^^  principal,  all  reasonable  steps  for 

the  protection  and  preservation  of  the  interests  en- 
trusted to  him. 

[This  section,  which  is  not  derived  from  English  law,  is  well 
illustrated  by  the  following  passages  from  Pothier  (c) :  "  The 
mandate  is  extinguished  by  the  natural  or  civil  death  of  the 
principal  (or  mandant),  when  it  happens  before  the  agent  (or 
mandatary )  has  executed  it.  For  example,  if  I  have  authorized 
you  to  purchase  a  certain  thing  for  me,  the  power   which  I  have 

(a)  Story  on  Agency,  §  470.         (6)  Smout  v.  Ilbery,  10  M,  &  W.,  1. 
(c)  Cited  in  Stoxy  on  Agency,  §  492. 
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given  yon  ceases  with  my  death,  and  my  heirs  are  not  obliged  to 
take,  on  their  own  account,  the  purchase  made  by  yon   after  my 

death But,  nevertheless,  if  the  agent,  being  ignorant 

of  the  death  of  the  principal,  has  in  good  faith  transacted  the  busi- 
ness with  which  he  was  charged,  the  heirs  and  other  representatives 
of  the  principal  are  bound  to  indemnify  him,  and  to  ratify  what  he 
has  done."  Again,  he  says :  "  Nevertheless,  there  are  cases  in 
which  the  agent,  although  he  has  knowledge  of  the  death  of  his 
principal,  not  only  may,  but  ought  to,  act  in  the  business  entrust- 
ed to  him.  As,  for  example,  if  one  is  charged  with  gathering  the 
vintage  of  another,  and  hears  of  the  death  of  his  principal  at 
the  very  time  when  the  vintage  cannot  properly  be  deferred,  as 
the  grapes  of  the  country  are  then  fit  to  be  gathered,  and  there 
is  not  time  to  advise  his  heirs  thereof,  who  live  at  a  distance, 
there  it  will  be  the  duty  of  the  agent  to  gather  the  vintage  not- 
withstanding such  death."  The  section  may  be  regarded  as  an 
amplification  of  the  duty  imposed  on  the  agent  by  Section  189.] 

210.  The  termination  of  the  authority  of  an 
^     ,     .     ^    agent  causes  the  termination  (subject 

Terminationof         ^   ,  .       .  .  •       i  i 

Bub-agent'B  au-       to  the  rules  herein  contamed  regard- 
onty.  .^^  ^^^  termination   of    an  agent's 

authority),  (1)  of  the  authority  of  all  sub-agents  (2) 
appointed  by  him. 

[(1)  The  sub-agent's  authority  is  not,  accordingly,  terminated 
by  the  termination  of  the  agent's  authority,  if  the  sub-agent 
would,  if  he  were  an  agent,  fall  within  the  provisions  of 
Sections  202—206. 

(2)  The  termination  of  the  agent's  authority  will  not,  under 
this  section,  terminate  the  authority  of  persons  whom  the  agent 
may  have  named  to  act  for  the  principal  in  the  agency-business, 
and  who  under  Section  194  are  not  sub-agents.] 

Agent's  Duty  to  Pbincipal. 

211.  An  agent  is  bound  to  conduct  the  business 
Agent's   duty    of  his  principal  according  to  the  direc- 

Sinoi^fl^'ft    *^^^»  gi^^^  ^y  *^^  Prmcipal,  or,  in  the 
neea,  abseuco  of  any  such  directions,  accord- 

47 
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370  agent's  duty  to  principal.  [CH.  X. 

iDg  to  the  custom  which  prevails  in  doing  business 
of  the  same  kind  at  the  place  where  the  agent  con- 
ducts such  business.  When  the  agent  acts  other- 
wise, if  any  loss  be  sustained,  he  must  make  it  good 
to  his  principal,  and  if  any  profit  accrues,  he  must 
account  for  it. 

Illustrations, 

(a,)  Ay  an  agent  engaged  in  carrying  on  for  B  a  bnsinesfl,  in  which  it 
is  the  custom  to  invest  from  time  to  time,  at  interest,  the  moneys  which 
may  be  in  hand,  omits  to  make  such  investment.  A  must  make  good  to 
B  the  interest  usually  obtained  by  such  investments. 

(b.)  B,  a  broker,  in  whose  business  it  is  not  the  custom  to  sell  on 
credit,  sells  goods  of  A  on  credit  to  G,  whose  credit  at  the  time  was 
very  high.  G,  before  payment,  becomes  insolvent.  B  must  make  good 
the  loss  to  A. 

[If  an  agent  deviates  from  his  instructions,  express  or  implied^ 
he  is  regarded  as  a  wrong-doer  and  cannot  be  permitted  to  set  up, 
as  a  defence,  that  the  loss  or  damage  might  have  occurred  with 
equal  probability,  if  his  wrongful  act  had  not  been  done  (a). 
Where  a  master  unnecessarily  deviates  from  the  course  of  his 
voyage  and  the  goods  are  afterwards  damaged  or  lost,  the  shipper 
is  entitled  to  compensation  (5).  If  an  agent  improperly  deposits 
money  with  a  banker,  who  becomes  insolvent,  the  loss  must  be 
borne  by  the  agent ;  so  also  if  he  deposits  goods  in  an  improper 
place  and  they  are  destroyed  by  fire.  A  director  of  a  company, 
who  improperly  employs  the  funds  of  the  company  for  an  object 
without  the  scope  of  the  company's  operations,  is  liable  to  the 
eompany  for  any  loss  arising  from  such  misapplication. 

In  these  cases  of  actual  breach  of  duty  the  loss  falls  on  the 
agent,  although  it  be  not  caused  by  the  act  which  is  done  or 
omitted  to  be  done  by  him. 

As  a  general  rule,  all  profits  made  by  an  agent  in  the  course  of 
his  employment  belong  to  his  principal.  If  he  were  allowed  to 
retain  the  fruits  derived  from  his  own  unauthorized  acts,  the  law 
would  be  holding  out  to  him  a  premium  for  the  violation  of  his 

(a)  Story  on  Agency,  §  219. 

(i)  Davis  r.  Garrett,  6  Bing.,  716. 
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tldty.  Money  paid  by  a  principal  to  his  agent  for  the  business 
entrusted  to  him  can  be  recovered  if  the  agent  departs  from  the 
instructions  and  fails  to  carry  out  the  business  effectually.  Thus, 
where  defendant,  having  been  employed  by  plaintiff  to  buy  goods 
for  him  and  having  received  money  on  account  of  the  price,  made 
a  contract  contrary  to  his  instructions,  and  on  which  plaintiff  had 
no  remedy,  it  was  held  that  plaintiff  was  entitled  to  recover  the 
money  paid,  as  having  been  paid  for  a  consideration  which  entire- 
ly faHed  (a).] 

212.  An  agent  is  bound  to  conduct  the  business 
Skill  and  diii-  ^^  '^®  agency  with  as  much  skill  as  is 
ffOTice required  generally  possessed  by  persons  engag- 
ed in  similar  business,  unless  the  prin- 
cipal has  notice  of  his  want  of  skill.  The  agent  is 
always  bound  to  act  with  reasonable  diligence,  and 
to  use  such  skill  as  he  possesses  ;  and  to  make  com- 
pensation to  his  principal  in  respect  of  the  direct 
consequences  of  his  own  neglect,  want  of  skill,  or 
misconduct,  but  not  in  respect  of  loss  or  damage 
which  are  indirectly  or  remotely  caused  by  such 
neglect,  want  of  skill,  or  misconduct. 

lUustrationt, 

(a.)  A,  a  merchant  in  Calcutta,  has  an  agent,  B,  in  London,  to 
whom  a  sum  of  money  is  paid  on  A*8  account,  with  orders  to  remit. 
fi  retains  the  money  for  a  considerable  time.  A,  in  consequence  of 
not  receiving  the  money,  becomes  insolvent  B  is  liable  for  the  money 
and  interest  from  the  day  on  which  it  ought  to  have  been  paid,  accord- 
ing to  the  usual  rate,  and  for  any  further  direct  loss— as,  e\  g.y  by 
variation  of  rate  of  exchange— but  not  further. 

(b.)  A,  an  agent  for  the  sale  of  goods,' having  authority  to  sell  on 
credit,  sells  to  B  on  credit,  without  making  the  proper  and  usual 
enquiries  as  to  the  solvency  of  B.  B,  at  the  time  of  such  sale,  is  in- 
solvent. A  must  make  compensation  to  his  principal  in  respect  of  any 
loss  thereby  sustained. 

f 

(a)    Boetook  v.  Jardine,  U  L.  J.,  Ex.,  142, 
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372  LIABILITY  FOR  NEGLECT.  [CH.  X. 

(c.)  A,  an  in8uranoe*broker  employed  by  B  to  effect  an  insurance 
on  a  sbip,  omits  to  see  that  the  usual  clauses  are  inserted  in  the  policy. 
The  ship  is  aflerwards  lost.  In  consequence  of  the  omission  of  the 
clauses  nothing  can  be  recovered  from  the  underwriters.  A  is  bound 
to  make  good  the  loss  to  B. 

(d.)  A,  a  merchant  in  England,  directs  B,  his  agent  at  Bombay, 
who  accepts  the  agency,  to  send  him  1 00  bales  of  cotton  by  a  certain 
ship.  B,  having  it  in  his  power  to  send  the  cotton,  omits  to  do  so. 
The  ship  arrives  safely  in  England.  Soon  after  her  arrival  the  price 
of  cotton  rises.  B  is  bound  to  make  good  to  A  the  profit  which 
he  might  have  made  by  the  100  bales  of  cotton  at  the  time  the 
ship  arrived,  but  not  any  profit  he  might  have  made  by  the  subsequent 
rise, 

[An  agent's  liability  for  neglect  or  want  of  skill  in  the  course 
of  his  employment  is  more  restricted  than  that  which  he  incnrs, 
under  the  preceding  sections,  by  actual  deviation  from  his 
instructions,  for  it  only  extends  to  the  immediate  consequences  of 
his  neglect  or  want  of  skill.  As  in  the  151st  Section  with 
regard  to  bailees,  so  in  this  section  with  regard  to  agents,  no 
distinction  is  made  between  different  degrees  of  care  required 
under  different  circumstances.  A  uniform  standard  is  applied 
indifferently  to  all  cases,  whether  the  agent  or  bailee  is  paid  as  a 
professional  man  or  acting  gratuitously.  This  section,  however, 
seems  rather  to  contemplate  the  case  of  agents  professing  skill 
in  some  particular  business,  and  does  not  seem  designed  to 
embrace  the  case,  for  instance,  of  trustees. 

The  care  required  of  a  trustee  according  to  the  English  cases 
is  such  as  reasonable  attention  to  his  own  affairs  would  dictate  to 
him  to  take  of  his  own  property  (a)«  A  gratuitous  agent  is, 
according  to  the  English  rule,  liable  only  for  gross  negligence. 
A  Solicitor  or  Surgeon  is  liable  only  for  acts  of  gross  ignorance  I  "^ 
or  negligence  (b).  A  Solicitor  is  not,  therefore,  liable  to  an  ^  ' 
action  in  respect  of  injury  caused  by  his  error  on  a  point  of  law, 
on  which  a  reasonable  doubt  may  exist  (c).  As  to  remoteness 
and  indirectness  of  damage,  see  Section  73  and  note.] 


(a)  Massey  v.  Banner,  1  Jac.  &  W.,  241. 

(*)  Purves  V.  LandeU,  12  CI.  &  F.,  91,  at  p.  98. 

(0  Kemp  V,  Burt,  4  B.  &  A.,  424. 
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213.     An  agent  is  bound  to  render 
AgenfsaocountB.     proper  accounts  to  his  principal  on 
demand. 

["  It  is  the  first  duty,"  said  Sir  T.  Plainer,  "  of  an  account- 
ing party,  whether  an  agent,  a  trustee,  a  receiver  or  an  executor 
(for  in  this  respect,  as  was  remarked  by  the  Lord  Chancellor  in 
Lord  Hardvncke  v.  Vernon,  they  all  stand  in  the  same  situation), 
to  be  constantly  ready  with  his  accounts,"  and  the  penalty  of 
violating  this  duty  is,  that  they  may  be  charged  with  interest  on 
the  amount  they  retain  in  their  hands ;  for  ordinarily,  and 
except  in  cases  where  the  debt  naturally  carries  interest,  the 
mere  fact  of  a  person  having  money  in  his  hands  belonging  to 
another  does  not  make  him  liable  to  pay  interest  (a).] 

214.  It  is  the  duty  of  an  agent,  in  cases  of  diffi- 
d  t      ^^^'y^  *^  "^®  ^^^  reasonable  diligence  in 

to  communicate     commuuicating  with  his  principal,  and 

with  principal.  .  ,.        .        v^»i--.  . 

m  seeking  to  obtain  his  instructions. 

[An  emergency  justifies  an  agent  in  disregarding  his  instruc- 
tions, provided  he  is  unable  to  communicate  with  his  principal. 
If  such  communication  might,  by  reasonable  diligence,  be  eff'ect- 
ed,  and  the  agent  makes  default,  not  only  is  he  guilty  of  a 
breach  of  duty  to  his  principal,  but  the  latter  is  in  some  cases 
entitled  to  repudiate  the  act  which  his  agent  has  done  to  protect 
his  interests.  So,  if  a  master  sells  or  *  hypothecates  his  ship 
the  owner  may  dispute  the  title  of  the  purchaser  or  bond-holder 
by  showing  that  the  master  might  have  conununicated  with 
him  (h).    See  Sections  227  and  228.] 

215.  If  an  agent  deals  on  his  own  account  in  the 
Right  of  prin.    business  of  the  agency,  without  first 

d^t^'onSi:?'^     obtaining  the  consent  of  his  principal 
aocount,  in  busi-     and  acquainting  him  with  all  material 

ness  of    agency         .  *■  i  .   i    i  *"«v^xi«a 

without  princi-     circumstanccs  which  have  come  to  his 
pals  consent.        ^^^  knowledge  on  the  subject,  the 

(tf)  Pearse  v.  Green,  1  Jac.  &  W.,  140;  Lewin,  491. 
V  {b)  The  Gratitndine,  3  0.  Rob.,  240. 
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374  AGENT  DEALING  ON  OWN  ACX:!OUNT.  [CH.  X. 

principal  may  repudiate  the  transaction,  if  the  case 
show,  either  that  any  material  fact  has  been  dis- 
honestly concealed  from  him  by  the  agent,  or  that 
the  dealings  of  the  agent  have  been  disadvantage- 
ous to  him. 

lUmstnUumi. 

(a.)  A  directs  B  to  sell  A*s  estate.  B  buys  the  estate  for  himself 
in  the  name  of  G.  A,  on  discovering  that  B  has  bought  the  estate 
for  himself  maj  repudiate  the  sale,  if  he  can  show  that  B  has  dis- 
honestly concealed  any  material  fact,  or  that  the  sale  has  been  dis- 
advautageous  to  him. 

(6.)  A  directs  B  to  sell  A*s  estate.  B,  on  looking  oyer  the  estate 
before  selling  it,  .finds  a  mine  on  the  estate  which  is  unknown 
to  A.  B  informs  A  that  he  wishes  to  buy  the  estate  for  himself,  but 
conceals  the  discorery  of  the  mine.  A  allows  B  to  buy,  in  ignorance 
of  the  existence  of  the  mine.  A,  on  discovering  that  B  knew  of  the 
mine  at  the  time  he  bought  the  estate,  may  either  repudiate  or  adopt 
the  sale  at  his  option. 

[This  and  the  following  sections  relate  to  the  case  of  an 
agent  dealing  on  his  own  account  in  the  business  of  the  agency ; 
the  one  enabling  the  principal  to  repudiate  the  transaction, 
the  other  enabling  him  to  claim  the  benefit  derived  from  it  by 
the  agent.  The  sections  are  not  framed  with  sufficient  latitude 
to  give  the  principal  all  the  relief,  and  to  impose  upon  the  agent 
all  the  liability,  recognized  in  the  Court  of  Chancery.  In  that 
Court  the  agent  is  regarded  as  a  trusfee,  and  all  that  scrupulous- 
ness of  good  faith  is  required  of  him  which  the  Court  expects 
of  a  trustee.  It  is  not  said  that  a  trustee  may  not  deal  with 
his  cestui  que  trusty  for  instance,  by  purchasing  the  estate  ;  but 
£uch  a  transaction,  though  permitted,  is  one  "  of  great  delicacy 
and  which  the  Court  will  watch  with  the  utmost  diligence  "  (a). 
So,  where  an  agent  is  employed  to  sell,  he  "  shall  not  convert 
himself  into  a  purchaser,  unless  he  can  make  it  perfectly  clear 
that  he  furnished  his  employer  with  all  the  knowledge  which  he 
himself  possessed  "  {b).    **  The  moment  it  appears,''  says  Lord 


(a)  Coles  V,  Treoothiok,  9  Ves. ,  244. 
(6)  Lowther  v,  Lowther,  13  Vee.,  103. 
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St.  Leonards,  '^  in  a  transaction  between  principal  and  agent,  that 
there  has  been  any  underhand  dealing  by  the  agent, — that  he  has 
made  nse  of  another  person's  name  as  the  purchaser,  instead  of  his 
own, — ^however  fair  the  transaction  may  be  in  other  respects,  from 
that  moment  it  has  no  validity  in  this  Conrt  "(^)*  ^^  ^^  ^^^  suffi- 
cient that  the  agent  informs  his  principal  that  he  has  some 
interest  in  the  transaction,  nor  that  the  principal  was  sufficiently 
informed  to  be  put  upon  enquiry,  for  the  principal  is  entitled  to 
have  the  fullest  information  given  him  and  ought  not  to  be 
driven  to  an  enquiry  (b).  If  the  agent  fails  to  satisfy  the  Court, 
he  is  liable  to  account  for  the  profits  gained  by  him  out  of  the 
transactions,  even  although  no  actual  dishonesty  can  be  imputed 
to  him  (c).  This  liability  does  not  seem  to  be  imposed  on  the 
agent  either  by  this  or  the  subsequent  section.  In  order  to 
entitle  a  principal  under  this  section  to  repudiate  a  transaction, 
he  must  show  affirmatively  that  there  has  been  dishonest  conceal- 
ment by  the  agent  of  a  material  fact,  or  that  the  agent's  dealings 
have  been  disadvantageous  to  him.  The  mere  fact  that  the  agent 
has  made  a  profit  from  the  transaction  is  not  sufficient,  see  note  to 
next  section.  The  question  may  also  arise  whether  the  conceal- 
ment practised  by  an  agent  in  such  cases  as  Dunne  v.  English  (d) 
and  Morison  v.  Thompson  («)  can  be  called  a  concealment  of  a 
material  fact  within  the  meaning  of  this  section.  In  the  former 
case  the  matter  concealed  was,  that  the  agent  himself  was  interested 
as  a  purchaser  of  the  thing  which  he  was  employed  to  sell ; 
in  the  latter,  the  matter  concealed  was  an  arrangement  between 
the  agent  employed  to  purchase,  and  the  seller's  broker,  that  they 
should  share  the  amount  allowed  by  the  seller  out  of  his  purchase- 
money  as  remuneration  for  his  broker.  In  this  case  the  prin- 
cipal was  held  entitled  to  recover  from  his  agent  the  share  so 
received,  on  the  broad  ground  that  an  agent  is  bound  to  account 
for  all  profits  made  by  him  in  the  course  of  his  employment  over 
and  above  his  proper  remuneration.  Illustration  (a)  seems  to 
have  been  suggested  by  the   case  of    Woodhome  v.   Meredith^ 

(a)  Murphy  v,  0*Shea,  2  J.  &  Lat,  at  p.  429. 
(V)  Donne  t?.  English,  L.  B.,  18  Eq.,  534,  635. 

(p)  Imperial  Mercantile  Credit  Assooiatioa  v,  Coleman,  L.  B.,  6  H.  L., 
189. 
(d)  L.  B.,  18  Bq.,  524. 
{e)  L.  B.,  9  Q.  B.,  480. 
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where  it  was  songlit  to  obtain  relief  with  regard  to  property 
which  the  person  whom  the  plaintiff  represented  had  been  em- 
ployed to  sell  on  behalf  of  a  Corporation,  and  which  he  had,  as 
alleged,  had  conveyed  to  a  trustee  for  himself,  intending  in  fact 
secretly  to  purchase  it  for  himself.  The  Court,  in  refusing  relief 
asked  for  under  such  circumstances,  obserred :  *'  An  agent  or 
trustee  may  buy,  if  his  principal  or  cestui  que  trusty  being  fully 
informed  of  it,  is  willing  ;  but  it  cannot  be  suffered  that  he  should 
contract  secretly,  setting  up  a  nominal  person,  and  dealing  with  his 
employers  in  his  name.  They  are  thus  thrown  off  their  guard ; 
they  are  led  to  suppose  that  they  have  an  agent  acting  only  with 
a  view  to  their  interest,  endeavouring  to  get  the  best  price  for  them, 
treating  with  an  adverse  purchaser ;  while,  in  fact,  J.  W.  is  con- 
tracting with  J.  W. :  he  is  fixing  the  price  which  he  is  himself  to 
pay.  To  call  this  a  contract  is  an  abuse  of  terms,  it  is  a  mere 
nullity :  to  a  contract  there  must  be  two  parties"  (a).] 

216.     If  an  agent,  without  the  knowledge  of  his 
-, .     .     ,  '     principal,  deals  in  the  business  of  the 

Pnncipars      ^  ^     ^    .  .  .  ,      - 

right  to  benefit    ageucv  on  his  own  account  instead  of 

gained  by  agent         °        "*         ^     /•  i  •  •      •      i    xi 

dealing  on  his  ou  accouut  of  his  pnucipal,  the  prm- 
bTsi^e^^sS  cipal  is  entitled  to  claim  from  the 
asrency.  agent  any  benefit  which  may  have  re- 

sulted to  him  from  the  transaction. 

Illustration. 
A  directs  B,  his  agent,  to  buy  a  certain  house  for  him.     B  telb  A 
it  cannot  be  bought,  and  buys  the  house  for  himself.    A  may,   on  dis- 
covering that  B  has  bought  the  house,  compel  him  to  sell  it  to  A  at 
the  price  he  gave  for  it. 

[This  section  relates  to  the  case  of  an  agent  dealing  on  his  own 
account  in  the  business  of  the  agency,  instead  of  on  account  of 
€he  principal.  It  gives  the  principal  a  right,  upon  discovery  of 
the  agent's  dealing,  to  claim  the  profits  which  may  have  arisen 
from  it.  In  the  circumstances  mentioned  in  the  Illustration,  the 
Court  of  Chancery  would  declare  the  agent  to  be  a  trustee  of  the 
house  for  his  principal. 

(a)  1  Jac.  &  W.,  at  pp.  222,  223. 


Digitized  by 


Google 


SEC.  217.]        agent's  right  of  retainer.  877 

An  auctioneer  employed  to  sell  a  horse  at  an  npset  price,  and 
himself  buying  in  the  horse  at  auction  and  selling  him  shortly 
afterwards  at  a  higher  price,  has  been  held  not  to  be  an  agent 
dealing  in  the  business  on  his  own  account  instead  of  on  account 
of  his  principal.  In  the  case  referred  to,  it  was  decided  that 
the  principal  had  no  redress  against  the  auctioneer,  unless  he 
could  show  that  there  had  been  dishonest  concealment,  or  that 
the  auctioneer's  dealings  had  been  disadvantageous  to  him  (a). 
The  decision  would,  it  is  submitted,  have  been  otherwise  in  an 
English  Court,  see  note  to  Section  215.]  . 

217.     An  agent  may  retain,  out  of  any  sums  re- 
*     i..     .  i^i.     ceived  on  account  of  the  principal   in 

Agents   ngnt  r  r 

of  retainer  out     the  business  of  the  agency,  all  monies 

of  sums  received       ,         ^     i  •  i  /» -  ^       n       t 

on  principal's ao-  duo  to  himsclf  lu  rcspcct  of  advances 
^^^^  made  or  expenses  properly  incurred 

by  him  in  conducting  such  business,  and  also  such 
remuneration  as  may  be  payable  to  him  for  acting 
as  agent. 

[The  right  given  to  agents  by  this  section  is  identical  with 
that  conferred  on  bailees  by  Sections  170  and  171.  Of  course 
the  agent's  disbursements  must  constitute  a  legal  debt  and  must 
not  have  been  made  as  a  matter  of  favour,  and  they  must  also 
have  been  made  before  he  had  notice  of  the '  termination  of  his 
authority.  His  lien  will,  it  is  submitted,  cover  any  claims  which 
he  may  have  under  Section  222. 

According  to  English  law,  if  an  agent  employ  a  sub-agent 
without  his  principal's  consent,  then,  as  there  is  no  privity  be- 
tween the  principal  and  the  sub-agent,  the  latter  has  no  right  of 
lien  against  the  principal.  But,  where  a  sub-agent  is  properly 
appointed,  he  is  entitled,  by  way  of  substitution,  to  all  the  rights 
which  the  agent  himself  has  against  the  principal.  A  person 
who  acts  as  agent  for  another  without  knowing  that  the  latter  is 
himself  an  agent,  is  entitled  to  all  the  rights  against  the  other 
which  he  would  have  if  such  agent  were  a  principal  (b), 

(a)  Yannigon  v»  Maclean,  Mad.  H.  C,  Original  period. 
(6)  Maiui  V.  Forrester,  4  Camp.,  60. 

'48 
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378  attobney's  lien  for  costs.  [or,  X. 

The  right  of  attorneys  to  retain  their  costs  oat  of  the  proceeds 
of  what  they  obtain  for  their  clients  is  clearly  recognized  by  the 
English  Courts :  and  the  Court  will,  under  certain  circumstances, 
enforce  this  right  as  against  the  other  party  to  the  suit,  by  order- 
ing any  payment,  due  by  such  party  under  the  suit  to  the  attor- 
ney's client,  to  be  made  to  the  attorney,  or  by  ordering  him  to  pay 
the  attorney  his  costs.  The  law  was  thus  laid  down  by  Blackburn, 
J.,  in  a  case  (a)  where  the  plaintiff's  attorney  applied  that  his 
costs  should  be  paid  by  the  defendant,  on  the  ground  that  the 
parties  had  compromised  the  suit  without  his  knowledge.  "  There 
is,"  said  the  learned  Judge,  "  no  doubt  at  all  that  where  an  attor- 
ney has  by  his  labor  or  his  money  obtained  a  judgment  for  his 
client,  he  has  a  lien  upon  the  proceeds  of  such  judgment,  and  is 
entitled  to  have  its  proceeds  pass  through  his  hands.  The  lien 
does  not  amount  to  an  equitable  assignment  of  the  proceeds  of 
the  judgment,  but  it  is  yet  protected  by  the  Court.  Whether 
there  has  been  an  actual  judgment,  or  whether  the  fruits  of  the 
litigation  have  been  obtained  without  a  judgment,  if  an  arrange- 
ment is  made  to  prevent  the  attorney  from  reaping  the  benefit  of 
his  lien,  the  Court  may  set  aside  such  an  arrangement,  or  may. 
force  the  parties  who  have  so  deprived  the  attorney,  to  pay  the 
costs  for  which  the  attorney  had  the  lien.  It  is  not  necessary  to 
define  what  would  be  a  proper  case  for  the  interference  of  the 
Court.  If  a  judgment  were  obtained,  or  a  debt  ascertained  to  be 
due,  and  an  agreement  were  made  to  give  the  plaintiff  more  than 
he  could  get  in  the  ordinary  course,  there  would  probably  be  a 
case  for  the  interference  of  the  Court.  Other  cases  might  be 
suggested.  These  are  cases  where  the  fruits  of  the  litigation 
have  been  substantially  obtained.  I  do  not  think  that  the  fact 
that  judgment  has  or  has  not  been  signed  is  conclusive  on 
the  point."  In  that  case  it  was  held  that  there  was  no  ground 
for  the  interference  of  the  Court,  because  there  was  no  collusion 
between  the  parties,  and  the  compromise  was  made  when  the 
result  of  the  litigation  was  still  uncertain.] 

,     ,,  ^  ^,  218.     Subject  to  such  deductions, 

Agrent'sdutyto  •^  .    » 

pay  sums  receiv-     the  agent  IS  Douiiu  to  pay  to  bis  prm- 

ed  for  principal.         •in  -        i         ■  • 

cipal  all  sums  received  on  his  account. 

(a)  Ex  parte  Morrison,  L.  R.,  i  Q.  B.,  at  p.  156. 
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SECS.  219,  220.]     agent's  remuneration.  379 

219.  In  the  absence  of  any  special  contract,  pay- 
„  .      nient  for  the  performance  of  any  act  is 

When   agent*8  ,  ,  mi 

i-emnneration  not  duo  to  the  agent  Until  the  com- 
mee  ue.  pletiou  of  such  act  (1)  ;  but  an  agent 
may  detain  monies  received  by  him  on  account  of 
goods  sold,  although  the  whole  of  the  goods  con- 
signed to  him  for  sale  may  not  hare  been  sold,  or 
although  the  sale  may  not  be  actually  complete  (2). 

[( 1)  The  general  rule  as  to  commissions  is,  that  the  whole 
seryice  or  duty  must  be  performed  before  the  right  to  commission 
attaches,  and,  therefore,  if  an  agent's  authority  is  revoked  before 
the  business  is  completed,  as  in  the  Illustration  to  Section  207, 
he  can  claim  no  commission.  He  may,  however,  be  entitled  to 
compensation  under  Section  205  or  206. 

(2)  The  provision  contained  in  the  latter  part  of  the  section 
would  seem  to  be  inserted  by  way  of  explanation  to  Sections  217 
and  221.  If  part  of  the  goods  consigned  to  him  has  been  sold 
when  the  agent's  authority  is  revoked,  he  is  pro  tanto  entitled  to 
commission,  and  therefore  to  his  lien,  as  well  in  respect  of  it,  as 
of  his  disbursements,  upon  all  the  goods.  If  the  whole  sale  is  in- 
complete, he  is  not  entitled  to  any  commission  ;  but  he  is,  under 
Section  221,  entitled  to  a  lien  on  the  goods  for  his  disbursements.] 

220.  An  agent  who  is  guilty  of  misconduct  in 
.     ^     ^         the  business  of  the  agency,  is  not  enti- 

Agrent  not  en-  .         . 

titled  to  remu-  titled  to  any  remuneration  in  respect 
business  nuBoon-  of  that  part  of  the  busiuess  which  he 
ducted.  j^^g  misconducted. 

Illustrations, 
(a.)  A  employs  B  to  recover  1,00,000  rupees  from  C,  and  to  lay  it  out 
on  good  security.  B  recovers  the  1,00,000  rupees  and  lays  out  90,000 
rupees  on  good  security,  but  lays  out  10,000  rupees  un  security  which  he 
ought  to  have  known  to  be  bad,  whereby  A  loses  2,000  rupees.  B  is 
entitled  to  remuneration  for  recovering  the  1,00,000  rupees,  nnd  for  in- 
vestinsr  the  90,000  rupees.  He  is  not  entitled  to  any  remuneration  for 
investing  the  10,000  rupees,  and  he  must  make  good  the  2,000  rupees 
toB. 
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380  LIEN  ON  GOODS  AND  PAPERS.  [CH.  X. 

(/i.)  A  employs  B  to  recover  1,000  rupees  from  C.  Through  B*8 
misconduct  the  money  is  not  recovered.  B  ia  entitled  to  no  remuner- 
ation fur  his  services,  and  must  make  good  the  loss. 

[The  breach  of  any  of  the  duties  specified  in  the  preceding 
Sections  (211 — 216)  is,  apparently,  embraced  in  the  term  miscon- 
duct. It  follows  that,  in  the  cases  mentioned  in  the  Illustrations 
to  Sections  211  and  212,  the  agent  would  not  be  entitled  to  any 
commission.  If  the  part  of  the  business  in  which  the  agent  has 
misconducted  himself  can  be  severed  from  the  rest,  then  he  is 
entitled  to  commission  in  respect  of  the  latter  part,  as  is  shown 
in  the  first  Illustration  to  this  section  :  but  in  the  Illustrations 
to  Sections  211  and  212  the  matter  does  not  seem  to  allow  such 
severance.] 

221.     In  the  absence  of  any  contract  to  the  con- 
trary, an   agent  is  entitled  to  retain 

Agent  8  hen  on  -^  '  ^ 

principal's  goods  goous,  papers,  and  other  property,  whe- 
an  papers.  ^^^^^  moveable  or  immoveable,  of  the 

principal  received  by  him,  until  the  amount  due  to 
himself  for  commission,  disbursements,  and  services 
in  respect  of  the  same  has  been  paid  or  accounted 
for  to  him. 

[Section  217  enables  the  agent  to  retain  money  due  to  himself 
out  of  moneys  received  on  behalf  of  the  principal.  The  present 
section  gives  him,  iu  respect  of  money  so  due,  a  lien  on  property 
of  the  principal  which  may  come  into  his  hands.  An  auctioneer 
in  possession  of  goods  has  a  lien  on  them  for  the  charges  of  the 
sale  and  his  commission  {a). 

By  the  mention  of  immoveable  property  it  appears  to  be 
intended  to  confer  immediately  on  attorneys  the  same  right  as, 
by  virtue  of  23  &  2i  Vic,  c.  27,  they  may  enjoy  through  the 
intervention  of  the  Court. 

This  section,  in  its  terms,  gives  a  special  lien  only  (Section 
170) ;  but  those  persons  who  fill  any  of  the  characters  specified 
in  Section  171  will,  under  that  section,  enjoy  a  general  lien.] 

(a)  Williams  v.  Millington,  1  H.  Bl.,  81,  at  pp.  84,  86,  cited  in  Wolfe  v. 
Home,  2  Q.  B.  D.,  at  p.  358. 
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SEC3.  222,  223.]  indemnification  of  agent.  881 

Principal's  Duty  to  Agent. 

222.  The  employer  of  an.  agent  is  bound  to  in- 

demnify liira  against  the  consequences 
i  ndemnified  of  all  lawful  acts  done  by  such  agent 
qumwes  of^iaw^  1"  cxercisc  of  the  authority  conferred 
'^*^^-  upon  him. 

Illustrations, 

(a.)  B,  at  SingApore,  under  instructions  from  A  of  Calcntta,  con- 
tracts 'Vfith  C  to  deliver  certain  goods  to  him.  A  does  not  send  the 
goods  to  B,  and  G  sues  B  for  breach  of  contract.  B  informs  A  of  the 
suit,  and  A  authorizes  him  to  defend  the  suit.  B  defends  the  suit,  and 
is  compelled  to  pay  damages  and  costs,  and  incurs  expenses.  A  is  liable 
to  B  for  such  damages,  costs  and  expenses. 

{h.)  B,  a  broker  at  Calcutta,  by  the  orders  of  A,  a  merchant  there, 
contracts  with  C  for  the  purchase  of  10  casks  of  oil  for  A.  Afterwards 
A  refuses  to  receive  the  oil,  and  C  sues  B.  B  informs  A,  who  repu- 
diates the  contract  altogether.  B  defends,  but  unsucccssfullr,  and  has 
to  pay  damages  and  costs,  and  incurs  expenses.  A  is  liable  to  B  for  such 
damages,  costs  and  expenses. 

[This  section  gives  the  agent  the  same  rights  as  against  his 
employer  as  the  surety  has,  under  Section  145,  against  the  prin- 
cipal debtor.  The  acts  of  an  agent  may  entail  loss  or  damage 
to  him,  either  because  he  has  made  himself  personally  liable  on 
a  contract  with  a  third  person,  or  because  he  has  committed  a 
wrong  against  a  third  person.  In  the  former  case  his  right  to  be 
indemnified  will  depend  upon  the  terms  of  the  authority  under 
which  he  acted,  and  the  amount  he  may  recover  will  be  regulated 
by  the  rules  given  in  Section  125.  See  also  notes  to  Sections  70 
and  189.  In  the  latter  case  his  right  to  be  indemnified  is  defined 
by  the  two  following  sections.] 

223.  Where  one  person  employs  another  to  do 
Agent  to  be     an  act,  and  the  agent  does  the  act  in 

igainst^^oVnae-  good  faith,  the  employer  is  liable  to 
g^^^i/g^  indemnify  the  agent  against  the  con- 
^^^'  sequences  of  that  act,  though  it  cause 

an  injury  to  the  rights  of  third  persons. 
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382  NON-LIABILITY   FOR  CRIMINAL  ACT.  [CH.   X. 

lUustrationg, 

(a.)  A,  a  decree-holder  and  entitled  to  execution  of  B'g  goods, 
requires  tlie  officer  of  the  Court  to  seize  certain  goods,  representing 
them  to  be  the  goods  of  B.  The  officer  seizes  the  goods,  and  is  sued 
by  C,  the  true  owner  of  the  goods.  A  is  liable  to  indemnify  the  office 
for  the  sum  which  he  is  compelled  to  pay  to  C,  iu  consequence  of 
obeying  A*s  directions. 

(b.)  B,  at  the  request  of  A,  sells  goods  in  the  possession  of  A,  but 
which  A  had  no  right  to  dispose  of.  B  does  not  know  this,  and  hands 
over  the  proceeds  of  the  sale  to  A.  Afterwards  C,  the  true  owner  of 
the  goods,  sues  B  and  recovers  the  value  of  the  goods  and  costs.  A 
is  liable  to  indemnify  B  for  what  he  has  been  compelled  to  pay  to  C, 
and  for  B*s  own  expenses. 

[Although  the  act  which  the  agent  is  employed  to  do  may  come 
within  the  provisions  of  Section  23,  by  being  "  fraudulent  or 
involving  or  implying  injury  to  the  property  of  another,"  yet  the 
character  of  the  act  will  not  affect  the  agent's  right  to  be  indem- 
nified, if  he  has  acted  in  good  faith,  that  is,  in  ignorance  of  the 
facts  which  give  the  act  its  illegal  character  (a). 

The  general  maxim  is,  that  there  is  no  contribution  among 
wrong-doers ;  but  where  an  agent  does,  in  innocence,  an  act  which 
is  in  fact  a  wrong  to  some  third  person,  the  reason  of  the  maxim 
is  inapplicable,  and  the  agent  is,  therefore,  entitled  to  his 
indemnity. 

This  section  does  not  entitle  the  agent  to  be  indemnified  in  re- 
spect of  damages  for  which  he  may  become  liable  in  consequence 
of  his  own  negligence  in  doing  acts  for  his  principal,  which  do 
not  necessarily  involve  consequences  injurious  to  third  persons.] 

224     Where  one  person  employs  another  to  do 

Non-liability    »»  act  which  is  Criminal,  the  employer 

ierWo  ""a    is  not  liable  to  the  agent,  either  upon 

criminal  act.  ^^^  exprcss  or  an  implied  promise  to 

indemnify  him  against  the  consequences  of  that  act. 

Illustradons. 

(a.)  A  employs  B  to  beat  C,  and  agrees  to  indemnify  him  against 
all   consequences  of  the   act     B   thereupon    beats  C,  and  has  to   pay 

(a)  Merryweather  r.  Nixan,  2  Sm.  L.  C,  at  p.  483. 
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SEC.   225.]  COMPENSATION  OF  AGENT.  383 

damages  to  G  for  so  doing.     A  is  not  liable  to  indemnify  B  for  those 
damages. 

(b,)  n,  the  proprietor  of  a  newspaper,  publishes,  at  A*s  request,  a  h'bel 
upon  G  in  the  paper,  and  A  agrees  to  indemnify  B  against  the  conse- 
quences of  the  publication,  and  all  costs  and  damages  of  any  action  in 
respect  thereof  B  is  sued  by  G  and  has  to  pay  damages,  and  also  incurs 
expenses.     A  is  not  liable  to  B  upon  the  indemnity. 

[Where  the  act  itself  which  the  agent  is  employed  to  perform 
amounts  to  an  offence,  there  can  be  no  question  that  the  promise 
on  the  part  of  the  principal  to  indemnify  him  is  illegal,  and 
therefore  Yoid.  But  if  the  act  done  is  not  apparently  illegal  in 
itself,  and  is  done  honestly  and  bond  fide  and  in  compliance  with  the 
directions  of  another,  that  other  is  bound  to  indemnify  the  agent 
if  the  act  occasions  an  injury  to  the  rights  of  third  persons. 
Thus,  where  the  plaintiff,  being  desired  by  the  defendants  to  sur- 
render to  them  certain  trucks,  offered  to  do  so  on  receiving  an 
indemnity  against  the  claims  of  certain  third  parties,  and  finally 
did  surrender  them  without  actually  receiving  the  indemnity,  it 
was  held  that  the  plaintiff,  having  had  an  action  brought  against 
him  by  the  third  parties,  was  entitled  to  claim  an  indemnity  from 
the  defendants  (a).] 

225.     The  principal  must  make  compensation  to 
Compensation    j^jg  agent  in  resDCct  of  iniury  caused  to 

to  agent  for  in-  ®  ^  J      */ 

jury  caused  by    sucli  affcut  bv  the  principal's  neglect 

principal's    neg-  ^      r     i  -ii 

lect.  or  want  of  skill. 

lUustraiion. 
A  employs  B  as  a  bricklayer  in  building  a  house,   and  puts  up  the 
scaffolding  himself.     The  scaffolding  is  unskilfully  put  up,  and  B  is  ia 
consequence  hurt.     A  must  make  compensation  to  B. 

[Particular  stress  ^lust  be  laid  on  the  fact  that  the  injury  com- 
plained of  is  caused  by  the  principal's  neglect  or  want  of  skill ; 
for  if  it  proceed  from  the  agent's  own  negligence,  or  from  the 
nature  of  the  employment,  it  is  not  actionable  within  the  section, 
nor  within  the  rules  of  Common  law.  It  would  be  beyond  the 
scope  of  this  Act  to  enter  into   the  question  of  contributory 

(a)  Bugdale  v.  Levering,  L.  B.,  10  0.  P.,  196,  following  Betts  r.Gibbins, 
2  Ad.  &  B.,  67. 
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384  CONTRACTS  EFFECTED  THROUGH  AGENTS.      fcH.  X. 

negligence.  It  is  sufficient  to  state  the  proposition  which  may 
be  deduced  from  the  English  cases,  viz.,  that  a  plaintiff  is  disen- 
titled to  recover  in  an  action  for  negligence,  if  the  defendant 
shows  that  the  plaintiff  could  by  reasonable  means  have  avoided 
the  consequences  of  the  defendant's  negligence  (a).  Equally 
obvious  is  the  justice  of  the  other  requirement  mentioned,  namely, 
that  the  injury  suffered  by  the  agent  should  not  proceed  from  the 
nature  of  his  employment.  The  commonest  application  of  this 
rule  is  to  the  cases  when  a  servant  is  injured  through  the  negli- 
gence of  some  of  his  fellow-servants.  If  the  injury  is  received 
by  him  in  the  course  of  his  employment,  and  if  the  risk  is  of  such 
a  nature  as  that  it  may  be  considered  to  be  a  natural  and 
necessary  consequence  of  his  employment,  then  the  master  is  not 
to  be  held  liable ;  for  it  may  be  said  that  the  servant  took  upon 
himself  the  risk  which  he  foresaw  or  ought  to  have  foreseen  (b). 
The  class  of  cases  in  which  a  master  has  been  held  liable  for 
injuries  caused  to  his  servant  by  improper  and  dangerous  imple- 
ments or  materials  used  in  his  service,  is  limited  to  those  in  which 
the  master  has  known  of  the  defect  (the  servant  being  ignorant  of 
it)  and  has  shown  a  reckless  disregard  of  the  safety  of  the  servant] 

Effect  of  Agency  on  Contracts  with  third 

Persons. 
226.     Contracts  entered  into  through   an  agent, 
Enforoement    »»<!  obligations  arising  from  acts  done 
^  o7"^Zl    V  an  agent,  may  be  enforced  in  the 
oontracta.  same  manner,  and  will  have  the  same 

legal  consequences,  as  if  the  contracts  had  been 
entered  into  and  the  acts  done  by  the  principal  in 
person. 

niusiraitons, 
(a.)     A  buys  goods  from  B,  knowing  that  he    is  an  agent  for  their 
sale,   but  not  knowing   who  is   the   principal.     B*s   principal   is    the 

(a)  Tuff  V,  Warman,  27  L.  J.,  C.  P.,  322 ;  The  Fljing  Fish,  34  L.  J.,  Ad., 
113. 

(ft)  Morgan  v.  Vale  of  Neath  Ry.  Co.,  L.  R.,  1  Q.  B.,  149 ;  Tunney  v. 
Midland  Ry.  Co.,  L.  R.,  1  C.  P.,  291 ;  Fowler  v.  Lock,  L.  R.,  7  C.  P.,  272  ; 
ift.,  9  t*.,  751  ;  ift.,  10  tft.,  90. 
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BEC.  227.]  AQENT  ACTIKa  IN  EXCESS.  385 

person  entitled  to  claim  from  A  tbe  price  of  the  goods,  and  A  cannot, 
in  a  suit  by  the  principal,  set-off  against  that  claim  a  debt  due  to 
himself  from  B. 

(6.)  A,  being  B^s  agent,  with  authority  to  receive  money  on  his 
behalf,  receives  from  C  a  sum  of  money  due  to  B.  C  is  discharged  of 
bis  obligation  to  pay  the  sum  in  question  to  B. 

[The  agent  who  makes  a  contract  as  agent,  is  a  mere  instru'- 
ment  through  which  the  contract  between  the  parties  is  effected. 
He  acquires  no  right  of  action  under  the  contract ;  thus,  where 
a  clerk,  shopman  or  other  servant  sells  goods  on  behalf  of  his 
employer,  he  cannot  sue  for  the  price  (a) ;  and  where  one  agent  sues 
another,  the  action  must  fail,  as  there  is  no  contract  between 
them  (b).  On  the  other  hand,  where  a  man  deals  with  an  agent, 
knowing  him  to  be  such,  he  must  look  to  the  principal  and  can- 
not set  np,  as  against  the  principal,  rights  which  he  may  have 
against  the  agent.     This  is  shown  in  Illustration  (a). 

Illustration  (b)  points  to  the  necessity  of  the  authority  being 
strictly  complied  with.  If,  under  the  circumstances,  A  received 
a  bill  of  exchange  instead  of  iuOu^j,  0  wcu'd  not  be  discharged.] 

227.     When  an  agent  does  more  than  he  is  author- 
Prindpai  how    ized  to  do,  and  when  the  part  of  what 
S^«<^dL^«^    he  does,  which  is  withih  his  authority, 
thority.  can  be  separated  from  the  part  which 

is  beyond  his  authority,  so  much  only  of  what  he 
does  as  is  within  his  authority  is  binding  as  between 
him  and  his  principal. 

Illustration, 
A,  being  owner  of  a  ship  and  cargo,  authorizes  B  to  procure  an 
insurance  for  4,000  rupees  on  the  ship.  B  procures  a  policy  for  4,000 
rupees  on  the  ship,  and  another  for  the  like  sum  on  the  cargo.  A  is 
bound  to  pay  the  premium  for  the  policy  on  the  ship,  but  not  the 
premium  for  the  policy  on  the  cargo. 

[An  agent  may  deviate  from  his  instructions  by  doing  some- 
tiling  different  from  what  he  was  employed  to  do,  by  doing 


(a)  Story  on  Agency,  §  891. 
lb)  Depperman  v,  Hubbersty,  17  Q.  B.,  at  p.  771. 
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386  IF  agent's  excess  not  separable.  [ch.  x; 

something  short  of  what  he  was  employed  to  do,  or  bj  doing* 
something  in  excess  of  what  he  was  employed  to  do.  This  and 
the  following  section  deal  only  with  the  latter  case.  The  general 
rule  is  thus  laid  down  by  Lord  Coke:  ''Regularly,  it  is  true, 
that  where  a  man  doth  less  than  the  commandment  or  authority 
committed  unto  him,  there  (the  commandment  or  authority  being 
not  pursued)  the  act  is  void.  And  where  a  man  doth  that 
which  he  is  authorized  to  do  and  more,  there  it  is  good  for  that 
which  is  warranted,  and  void  for  the  rest ;  yet  both  these  rules 
have  divers  exceptions  and  limitations  "  (a).  The  present  section 
embodies  the  latter  part  of  Lord  Coke's  dictum  by  providing 
that,  if  the  part  done  by  the  agent  in  excess  of  his  authority 
is  severable  from  that  which  is  within  the  scope  of  his  authority, 
his  acts,  so  far  as  they  are  within  the  scope  of  his  authority, 
will  be  binding  on  his  principal. 

The  same  rule  is,  apparently,  applicable  where  the  agent's^ 
act  falls  short  of  what  he  was  employed  to  do.  A  partial  perform- 
ance would,  it  is  submitted,  bind  the  principal  if  it  could  be 
separated  from  the  entire  performance  and  if  the  principal  derive  * 
substantial  benefit  from  it.  Thus,  if  an  agent,  having  been 
directed  by  a  merchant  to  procure  two  policies  on  a  ship,  after 
having  procured  one,  fails  to  procure  the  other,  the  merchant 
would  be  bound  to  pay  the  premium  on  the  policy  procured.  In 
Baines  v.  Ewing  (ft),  a  broker,  being  authorized  by  the  defendant 
to  underwrite  policies  to  an  amount  not  exceeding  £100,  under- 
wrote one  in  favor  of  the  plaintiff  for  £150.  The  Court  was 
of  opinion  that  the  contract  was  indivisible,  and  that  the  plain- 
tiff was  entitled  to  recover  under  it  all  or  nothing,  according  as 
the  contract  was  held  to  be  bmding  or  not  on  the  defendant. 
Under  the  present  section,  it  would,  apparently,  not  be  binding.] 

228.     Where  an  agent  does  more  than  he  is  au- 

Principai  not    t^^^'^zod   to   do,  and   what   he    does 

bound  when  ex-    bevond    the   scoDO   of  hls    authority 

cess  of    agents  .,  xjr  i-x- 

authority  is  not     cannot   DO  Separated   from   what    is 
separa  e.  within  it,  the  principal  is  not   bound 

to  recognize  the  transaction. 

(a)  Co.  Lit.,  268  a.  (h)    L.  R.,  1  Ex.,  320. 
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llhtstradon, 

A  autliorizes  B  to  buj  500  sbeep  for  him.  6  bujs  500  sbeep  and 
200  lambs  fur  one  sum  of  6,000  rupees.  A  may  repudiate  the  whole 
transaction. 

[If  the  agent  exceeds  his  instrnctions  in  such  a  manner  that 
the  excess  cannot  be  separated  from  that  which  he  was  anthoriz^ 
6d  to  do,  then  bis  act  does  not  bind  bis  principal.  Of  course 
if  the  agent  does  something  altogether  different  from  bis  instrnc* 
tions,  the  principal  is  not  bound.  Thus,  if,  being  authorized 
to  sign  a  note  payable  in  six  months,  he  signs  one  payable  in 
sixty  days,  it  would  be  void. 

"  Where  a  principal  instructed  his  agent  to  enter  into  a  contract 
for  the  delivery,  of  cotton  at  the  end  of  Kdrtik,  but  the  agent 
entered  into  a  contract  for  the  delivery  thereof  by  the  middle  of 
that  month  :  it  was  held  that  the  agent  exceeded  his  authority 
in  such  a  manner  as  to  exempt  the  principal  from  liability  upon 
the  contract* 

'^  Though  the  objection  assigned  by  a  principal  for  repudiating 
a  contract  at  the  time  of  such  repudiation  be  unfounded,  he  is 
not  precluded  from  subsequently  availing  himself  of  other  valid 
objections,  A  custom  which  allows  a  broker  to  deviate  from 
his  instructions  is  unreasonable,  and  the  Courts  of  law  will  not 
enforce  it"  (a).] 

229.     Any  notice  given  to  or  information  obtain- 
ed by  the  affent,  provided  it  be  given 

Conflequences  ,       •       i  .        i  /»     i       i       • 

of  notice  given    or  obtained  in  the  course  of  the  busi- 
^^^  ness  transacted  by  him  for  the  princi- 

pal, shall,  as  between  the  principal  and  third  parties, 
have  the  same  legal  consequence  as  if  it  had  been 
given  to  or  obtained  by  the  principal. 

Illustrattans. 

(a.)  A  18  employed  by  B  to  buy  from  C  certain  goods,  of  which  C 
is  the  apparent  owner,  and  buys  them  accordingly.  In  the  course  of 
the  treaty  for  the  sale,  A  learns  that  the  goods  really  belonged   to  D, 

(a)   ArUp4  N6yak  r.  Narsi  Keshavjl  &  Co.,  8  Bom.  H.  0.    E., 
A.  0.  J.,  19. 
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but  B  is  ignorant  of  that  fact.    B  is  not  entitled  to  set-off  a  debt 
owing  to  him  from  C  against  the  price  of  the  goods. 

(b,)  A  is  emplojed  by  B  to  bnj  from  C  goods  of  which  C  is  the 
apparent  owner.  A  was,  before  he  was  so  employed,  a  serrant  of  C, 
and  then  learnt  that  the  goods  really  belonged  to  D,  but  B  is  igno* 
rant  of  that  fact%  In  spite  of  the  knowledge  of  his  agent,  B  may  set- 
off against  the  price  of  the  goods  a  debt  owing  to  him  from  C. 

[This  section,  like  the  238thy  is  foanded  on  the  legal  identity 
which  exists  between  the  principal  and  his  representatire.  In 
the  case  upon  which  the  Illnstrations  are  founded,  Pollock,  C.  B., 
laid  down  the  law  in  rather  more  general  terms  :  '*  In  a  commercial 
transaction  of  this  description/'  he  said,  ''  where  the  agent  of  the 
buyer  purchases  on  behalf  of  his  principal  goods  of  the  factor  of 
the  seller,  the  agent  having  present  to  his  mind  at  the  time  of 
the  purchase  a  knowledge  that  the  goods  he  is  buying  are  not 
the  goods  of  the  factor,  though  sold  in  the  factor's  name^ 
the  knowledge  of  the  agent,  howerer  acquired,  is  the  knowledge 
of  the  principal "  (a).  A  similar  rule  is  laid  down  by  Lord 
St.  Leonards: — "Where  one  transaction  is  closely  followed 
by  and  connected  with  another,  or  where  it  is  clear  that  a  prerious 
transaction  was  present  to  the  mind  of  the  solicitor  when 
engaged  in  another  transaction,  the  notice  to  the  solicitor  is  notice 
to  the  client "  (b).  The  question,  therefore,  according  to  these 
authorities,  would  be  whether  the  agent  would,  while  transacting 
the  business,  have  the  previous  transaction  present  in  his  mind. 
Under  this  dcction  it  is  c\  ar  tliat  the  agent's  knowledge  would 
not  affect  the  principal  unless  it  was  gained  during  the  agency. 
Notice  of  dishonor  of  a  bill  is  valid  against  the  drawer,  if  given 
to  an  agent  who  has  the  gene -al  conduct  of  his  business  (e). 
The  proposition  that  information  received  by  an  agent  binds  his 
principal  is  sometimes  put  on  the  ground  that  it  is  the  agent's 
duty  to  communicate  it  to  his  principal.  Thus,  in  marine 
insurance  cases,  it  has  been  held  that,  if  the  master  of  a  ship 
fails  to  communioate  to  his  owner  facts  relating  to  the  ship,  and 
the  owner  effects  an  insurance  without  communicating  to  the 
underwriters  such  material  facts,  the  latter  may  avoid  the  policy 

(a)  Dresser  v.  Norwood,  17  0.  B.,  N.  S.,  at  p.  481. 

(b)  Sugden's  Vendors  and  Porohaaers,  757. 

(c)  Byle8onBUls,281. 
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on  the  ground  of  concealment  and  misrepresentation.  "On 
general  principles  of  policy,"  obserred  Ashurst,  J.,  "the  act 
of  the  agent  ought  to  bind  the  principal :  because  it  must  be 
taken  for  granted,  that  the  principal  knows  whatever  the  agent 
knows.  And  there  is  no  hardship  on  the  plaintiff :  for,  if  the 
fact  had  been  known,  the  policy  could  not  have  been  effected  "  (a). 
The  same  principle  was  applied  in  Proudfoot  v.  Montefiore  (ft).] 

230.     la  the  absence   of  any    contract   to  that 

Agent  cannot    effect,  an    agent    cannot    personally 

fbrce^^or  *be    ^"f^^'^®    contracts    entered   into    by 

bound  by,  con-     bim  on  behalf  of  his  principal,  nor 

tracts  on  behalf      .     ,  ...  ,  i         ,  .iv 

of  principal.  IS  he  personally  bound  by  them  (1). 

Presumption  of         Such  a  Contract  shall  be   presumed 

contract  to  con-  .       •       -i       /»  n        . 

trary.  to  cxist  in  the  foUowmg  cases : — 

(1.)     Where  the  contract  is  made  by  an  agent  for 
the  sale   or  purchase   of  goods   for  a 
merchant  resident  abroad  (2)  : 
(2.)     Where  the  agent  does  not  disclose  the  name 

of  his  principal  (3) : 
(3.)     Where  the  principal,  though  disclosed,  can- 
not be  sued  (4). 

[(1)  The  question  whether  the  agent  or  the  principal  is  the 
actual  party  to  the  contract  is,  in  the  case  of  written  agreements, 
a  question  of  construction  ;  in  the  case  of  unwritten  contracts 
it  is  a  matter  of  inference  from  the  circumstances.  "  The  differ- 
ence is,  that  if  the  contract  is  by  word  of  mouth,  it  is  not 
possible  to  say  from  the  agent  using  the  words,  '  I '  and  '  me,' 
that  he  meant  himself  personally  ;  whereas,  if  the  contract  is  in 
writing,  signed  in  his  own  name,  and  speaking  of  himself  as 
contracting,  the  natural  meaning  of  the  words  is,  that  he  binds 

himself  personally,  and  accordingly  he  is  taken  to  do  so. " "  It 

is  well  settled  that  an  agent  is  responsible,  though  known  by  the 
other  party  to  be  agent,   if  by   the   terms   of  the  contract  he 

(a)  Fitzherbert  v,  Mather,  1  T.  B.,  12. 
(h)  L.  E.,  2  Q.  B.,  611. 
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makes  himself  the  contracting  party  "  (a).  But  evidence  may 
be  given  of  nsage  that  persons  so  signing  are  nevertheless  to  be 
liable  only  under  certain  circumstances,  for  instance,  if  the  princi- 
pal's name  is  not  disclosed  within  a  given  time  {b). 

It  has  been  considered  that,  if  a  person  signs  'as  agent,'  or  'on 
behalf  of, '  or  '  per  procuration,'  he  can  neither  sue  nor  be  sued 
on  the  agreement  (c),  whereas  the  mere  fact  of  the  instrument  being 
stated  to  be  made  between  A  and  B  as  agent  for  C  does  not 
exonerate  B  from  liability  (d).  But  the  better  opinion  seems 
to  be,  that  the  proper  mode  of  construction  is  to  take  each  contract 
by  itself,  in  order  to  see  whether  the  person  signing  did  so  as 
agent  or  on  his  own  account  («).  Prima  facie  a  man  who  signs  a 
contract  in  his  own  name  is  a  contracting  party,  but  effect  should 
be  given  to  plain  words  wherever  they  occur,  showing  that  he 
contracted  on  behalf  of  somebody  else.  Accordingly,  a  sold  note 
running  thus — "  Sold  to  you  on  account  of  A  B,"  &c.,  and  signed 
V  by  the  defendants  without  any  addition,  has  been  held  to  show  aa 
^  intention  to  make  the  foreign  prmcipals  of  the  defendants,  and  not 
yhe  defendants  themselves,  liable  (/).  If  the  words  referring  to 
the  representative  character  of  the  person  who  has  signed  are 
intended  to  be  merely  words  of  description,  and  not  to  amount 
to  a  statement  that  he  was  bargaining  on  behalf  of  another,  then 
they  would  not  relieve  him  from  liability  (g).  When  it  appears 
upon  a  written  contract  that  the  agent  is  liable,  he  is  not  entitled 
to  discharge  himself  by  reason  of  his  agency,  for  the  effect  of 
the  written  instrument  cannot  be  varied  by  oral  evidence.  On  the 
other  hand,  there  is  nothing  to  prevent  the  production  of  evidence 
to  show  that  the  person  who  is  not  liable  on  the  face  of  the  con- 
tract is,  in  fact  chargeable  under  it  (A). 

(«)  Williamson  r.  Barton,  31  L.  J.,  Ex.,  at  pp.  174,  176. 

lb)  Hnmfrey  v.  Dale,  27  L.  J.,  Q.  B.,  390 ;  Fleet  v.  Murton,  L.  R., 
7  Q.  B.,  126  ;  HutchinBon  v.  Tatham,  L.  R.,  8  C.  P.,  482. 

(tf)  Lennard  p.  Bobinson,  24  L.  J.,  Q.  B.,  276  ;  Paice  r.  Walker,  L.  R., 
6  Ex.,  173  ;  Fairlie  v.  Fenton,  ib.,  169. 

(^)  Tanner  v.  Christian,  24  L.  J.,  Q.  B,  91. 

(tf)  Southwell  V,  Bowditch,  1  C.  P.  D.,  374. 

(/)  QsM  V.  Houghton,  1  Ex,  D.,  367,  practically  overruling  Paioe  r. 
Walker,  L.  R.,  6  Ex.,  173. 

(^)  Ibid, 

(A)  Higgins  r.  Senior,  8  M.  &  W.,  at  p.  844. 
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There  are,  in  English  law,  three  exceptions  to  the  rule  that 
the  principal  may  sue  or  be  sued  upon  a  contract  made  hj  an 
agent.  The  first  is  where  the  agent  has  executed  a  deed  in  his 
own  name.  In  this  case,  although  the  contract  is  expressed  to 
be  made  between  A  as  agent  of  P  on  the  one  part,  and  T  on  the 
other,  A,  and  not  P,  must  sue  on  the  deed  (a).  The  person  to  be 
sued  upon  a  deed  must  be  the  person  who  is  party  to  the  deed. 
This  rule  is,  apparently,  not  intended  to  be  reproduced  in  the 
present  Act.  The  second  exception  is  in  the  case  of  bills  of 
exchange  and  notes,  as  to  which,  says  Bjles,  **  the  law  is 
different  in  one  respect ;  to  wit,  that  where  the  principal's  name 
does  not  appear,  he  is  not  liable  on  a  bill  or  note  as  a  party  to  the 
instrument"  See  note  (1)  to  Section  251,  (5).  The  third  excep- 
tion  is  provided  for  in  the  first  words  of  the  section  :  "  A  contract 
to  that  effect "  is  implied  when  the  party  dealing  with  the  agent 
knows  his  character  and  yet  gires  him  exclusive  credit.  He  thereby 
makes  his  election  and  cannot  afterwards  charge  the  principal. 

(2)  As  ai^  instance  of  an  agent  being  entitled  to  sue  may  be 
cited  the  case  of  an  auctioneer ;  he  may  sue  for  the  price,  and  may 
be  sued  for  non-delivery  of  the  goods  sold,  nor  does  it  seem  to 
be  material  that  his  principal  is  disclosed  (c).  When  it  ap- 
pears upon  a  written  contract  that  the  agent  is  liable,  he  is 
not  entitled  to  discharge  himself  by  reason  of  his  agency ; 
for  when  a  person  deals  with  an  agent  whose  principal  is 
abroad,  he  presumably  gives  credit  to  the  agent.  **  According  to 
the  universal  understanding  of  merchants,  and  of  all  persons  in 
trade,  the  credit  is  then  considered  to  be  given  to  the  British 
buyer  and  not  to  the  foreigner"  (d).  This,  however,  is  only  a 
presumption  and  not  a  rule  of  law,  and,  therefore,  if  the  contract 
is  made  expressly  with  the  foreigner,  the  agent  is  not  liable  (e). 
The  consequence  of  the  general  rule  is  that,  on  the  one  hand 
the  foreign  principal  cannot  sue  or  be  sued  on  the  contract  (f), 

(a)  Berkeley  r.  Hardy,  5  B.  &  C,  355.  (J)  Byles  on  Bills,  37. 

(c)  Woolfe  1*.  Home,  2  Q.  B.  D.,  366. 

(rf)  P^Lord  Tenterden,  Thomson  t>.  Davenport,  2  Sm.  L.  C,  286. 

(tf)  Mahony  v.  Keknl^,  14  C.  B.,  390. 

(/)  ElbingerActien-Ge8ell8chafti;.Claye,L.R.,8Q.B.,318,whereforeign 
principal  was  plaintiff  ;  Armstrong  v.  Stokes,  L.  R  ,  7  Q.  B.,  698,  where 
he  was  defendant;  Hutton  v.  Bullock,  L.  R.,  8  Q.  B.,  331 ;  i^  ,  9  ib.,  672. 
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and  on  the  other  hand  the  agent  for  the  foreign  principal  can 
sue  and  be  sued  (a). 

(8)  An  undisclosed  principal,  as  the  expression  is  used  in 
the  English  cases,  is  either  a  principal  who  is  known  to  exist 
but  whose  name  is  not  known  to  the  party  entering  into 
the  contract,  or  a  principal  whose  existence  is  unknown.  In 
either  case  the  agent  must  necessarily  contract  in  his  own 
name,  and  in  either  case  he  or  his  principal  may  sue  or 
be  sued.  ''It  is  a  well-established  rule  of  law,  that  where  a 
contract,  not  under  seal,  is  made  with  an  agent,  in  his  own 
name,  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it  "(5).  When  the  person  sought  to 
be  made  liable  is  known  to  be  an  agent  for  some  person 
unknown,  he  is  liable,  unless  there  are  circumstances  disen- 
titling ''the  giver  of  the  credit  to  treat  him  as  making  his 
own  a  transaction  in  the  interest  of  that  other  "(c). 

(4)  According  to  Section  183,  a  person  who  is  not  of  age, 
or  not  of  sound  mind,  cannot  employ  an  agent  at  all.  This 
section  must,  therefore,  be  intended  to  apply  to  persons  who 
are  otherwise  disqualified  from  contracting  under  Section  11,  or 
who  are  out  of  the  jurisdiction.  In  England  a  Parish  cannot 
be  sued,  and  so,  where  certain  persons  agreed,  on  behalf  of  a 
Parish,  to  pave  the  streets,  they  were  held  personally  liable  on  the 
agreement  (d).  In  such  cases  it  must  be  noted  that  the  agent's 
personal  liability  is  only  a  presumption  which  may  be  rebutted ; 
the  person  dealing  with  the  agent  may  have  known  that  he  had 
no  authority  to  bind  his  principals,  and  yet  have  been  content  to 
deal  with  the  agent,  not  relying  upon  his  personal  credit,  but 
upon  the  faith  of  being  paid  by  his  principals  (e). 

The  Act  omits  all  notice  of  public  agents,  who  stand 
according  to  English  law  in  an  exceptional  position.  In  the 
ordinary  course  of  things  a  public  agent  is  not  personally  liable 
upon  a  contract  made  under  circumstances  which  would  render 

(a)  Fairlie  v.  Fenton,  L.-R.,  5  Ex.,  at  p.  171,  where  agent  was  plaintiff ; 
Paioe  V.  Walker,  L.  B.,  6  Ex.,  173,  where  he  was  defendant 
(()  Sims  V.  Bond,  6  B.  &  A.,  at  p.  393. 
(r)  Pater  v.  Gordon,  7  Mad.  H.  0.,  at  p.  84. 
(^)  Heriel  v.  Wymandsold,  Hardres  R.,  205. 
(p)  Story  on  Agency,  §  287. 
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him  liable  if  the  agency  were  of  a  private  character.  The 
reason  of  this  rule  is  two-fold ;  first,  because  the  natural  pre- 
sumption is,  that  contracts  made  with  a  public  officer  were  made 
upon  the  credit  and  responsibility  of  the  Government,  and  that 
it  is  ready  and  able  to  fulfil  them  liberally;  and,  secondly^ 
because  it  would  deter  persons  from  accepting  offices  of  trust 
tinder  Government,  if  they  were  held  liable  in  their  official 
contracts.  In  the  absence  of  both  these  reasons,  the  presumption 
of  official  immunity  may  be  rebutted ;  thus,  where  it  is  shown 
that  the  party  dealing  with  a  public  agent  was  unaware  of  his 
character,  it  may .  be  presumed  that  credit  was  given  to  him 
personally.  Another  distinction  between  private  and  public  agents 
is  in  the  effect  of  their  representations  and  admissions.  The 
Government  is  not  bound  by  them  unless  it  clearly  appears  that 
they  were  authorized  to  make  them  (a).  Thus,  Government  is 
not  bound  by  the  admission  of  a  Collector ;  nor  are  Government 
officials  responsible  for  the  neglect  of  their  subordinates  though 
appointed  by  them  in  the  same  business  (d).] 

231.     If  an  agent  makes  a  conti*act  with  a  person 
Rights  of  par-     wlio  neither  knows,  nor  has  reason  to 

ties  to  a  contract  i.xiii»  j.i«  • 

made  by  agent  suspect,  that  he  IS  an  agent,  his  prin- 
notdi8cio86d.        ^ij^j^i  ^^y  require  the  performance  of 

the  contract  ;  but  the  other  contracting  party  has, 
as  against  the  principal,  the  same  rights  as  he 
would  have  had  as  against  the  agent  if  the  agent 
had  been  principal  (1). 

If  the  principal  discloses  himself  before  the  con- 
tract is  completed,  the  other  contracting  party  may 
refuse  to  fulfil  the  contract,  if  he  can  show  that,  if 
he  had  known  who  was  the  principal  in  the  contract, 
or  if  he  had  known  that  the  agent  was  not  a  princi- 
pal, he  would  not  have  entered  into  the  contract  (2). 

(a)  Secretary  of  State  v.  Kamachee  Boye  Sahaba,  7  M.  I.  A.,  476. 

(Jf)  Collector  of  Masnlipatam  v.  Oayaly  Yencata  Narrainapah,  8  M.  I.  A., 
at  p.  654  ;  Lane  v.  Cotton,  1  Ld.  Raym.,  646  ;  Mersey  Docks  Trustees  v, 
Gibbs,  L.  B.,  1  H.  L.  C,  93  ;  Buron  r.  Denman,  2  Ex.,  167. 

50 
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[(1)  ''It  is  a  general  rule^  that  wheneyer  an  express  contract 
is  made,  an  action  is  maintainable  npon  it,  either  in  the  name 
of  the  persoa  with  whom  it  was  actually  made,  or  in  the  name 
of  the  person  with  whom,  in  point  of  law,  it  was  made  "(a).  Thus, 
where  one  person  bought  goods  in  his  own  name,  but  two  others 
were  jointly  interested  with  him  in  the  purchase,  it  was  held 
that  all  might  join  in  suing  the  vendor.  This  right  of  undisclosed 
persons  to  intervene  and  claim  the  benefit  of  a  contract  is  subject 
to  the  condition,  that  the  other  party  to  it  is  not  prejudiced 
thereby,  or,  in  other  words,  that  he  is  not  deprived  of  any  of 
the  defences  which  would  have  been  available  to  him  against  the 
agent  at  the  time  of  the  disclosure,  had  that  agent  been  really 
a  principal.  If,  therefore,  a  person  has  debts  owing  to  him  from 
those  who  deal  with  him  as  principals  solely  interested  in 
the  transaction,  he  is  entitled  to  set-off  those  debts  in  an 
action  brought  against  him  by  other  persons  who  may  be  inter- 
ested in  the  transaction.  But,  on  the  other  hand,  where  a  buyer 
dealt  through  an  agent  who  knew  that  the  goods  were  not  the 
property  of  the  apparent  seller,  it  was  held  that  he  was  disen- 
titled to  such  set-off,  the  knowledge  of  the  agent  being  equivalent 
to  that  of  the  buyer,  his  principal  (b).  The  same  rule  is  provided 
by  Illustration  (b)  to  Section  229. 

(2)  At  any  time  before  the  contract  is  complete,  the  party 
who  supposed  he.  was  dealing  with  a  principal,  when  in  fact  he 
>was  dealing  with  an  agent,  may,  under  certain  circumstances, 
repudiate  the  contract  (c) .  He  has,  in  fact,  been  mistaken  ;  but 
his  mistake  does  not  make  the  contract  voidable  unless  it  was 
material,  and  in  most  cases  the  mistake  is  not  material.  If, 
however,  he  can  show  that  he  would  not  have  entered  into  the 
contract  with  an  agent^  or  would  not  have  entered  into  it  with 
the  particular  person  who  happens  to  be  principal,  then  he  may 
refuse  to  fulfil  the  contract.  Apart  from  considerations  arising 
from  the  state  of  accounts  between  the  parties,  probably  the  only 
case  in  which  a  person  would  be  held  to  have  this  right  of 
refusal  to  perform  the  contract,  would  be  a  case  where  the  per- 


(a)  Cothay  v.  Fennell,  10  B.  &  C,  at  p.  672. 

lb)  Dresser  v.  Norwood,  34  L.  J.,  C.  P.,  48. 

(c)  Borries  r.  Imperial  Ottoman  Bank,  L.  R.,  9  0.  P.,  38. 
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Bonal  capacity  or  character  of  the  one  party  was  a  material 
circnmstance  in  inducing  the  other  to  enter  into  the  contract  (a).] 

232.     Where  one  man  makes   a   contract  with 

another,  neitlier  knowing  nor  having 

of  ooStraSt^^th     reasonable  ground  to  suspect  that  the 

r^\S^  ^^*^^y  '^  ^"  ^g^*^*'  *'*^  principal,  if  he 
requires  the  performance  of  the  con- 
tract, can  only  obtain  such  performance  subject  to 
the  rights  and  obligations  subsisting  between  the 
agent  and  the  other  party  to  the  contract. 

Illiuftradon, 

A,  who  owes  500  rupees  to  B,  sella  1,000  rupees  worth  of  rice  to  B. 
A  is  acting  as  agent  for  0  in  the  trniisuctioii,  hut  B  hns  no  knowledge 
nor  reasonable  ground  of  suspicion  that  such  is  the  case.  0  cannot 
compel  B  to  take  the  rice  without  allowing  him  to  set-off' A*8  debt, 

[This  section  states  the  same  rale  with  the  same  qualification 
as  is  contained  in  the  first  paragraph  of  the  preceding  section. 
The  principle  is  well  established  by  the  ^English  cases.  Thus,  in 
Addison  v.  Oandassequt,  Lord  Mansfield  said  :  "  If  Hodgson  (the 
undisclosed  principal)  had  really  paid  Smith,  Lindsay,  and  Go. 
(the  insolvent  actual  purchasers),  it  would  have  depended  upon 
circumstances,  whether  he  would  be  liable  to  pay  for  the  goods 
over  again ;  if  it  would  have  been  unfair  to  have  made  him  liable, 
he  would  not  have  been  so"  (b).  So,  again,  in  Thomson  v*  Davenr 
port(c),  Lord  Ten terden  observed : — "  I  take  it  to  be  a  general  rule, 
that  if  a  person  sells  goods,  supposing  at  the  time  of  the  con* 
tract  he  is  dealing  with  a  principal,  but  afterwards  discovers  that 
the  person  with  whom  he  has  been  dealing  is  not  the  principal  iu 
the  transaction,  but  agent  for  a  third  person,  though  he  may  ii\ 
the  meantime  have  debited  the  agent  with  it,  he  may  afterwards 
recover  the  amount  from  the  real  principal ;  subject,  however,  to 
this  qualification,  that  the  state  of  the  account  between  the  princi* 


(a)  Bobson  v,  Dnimmond.  2  B.  &  Ad.,  303. 

lb)  4  Taunt,  at  p.  577. 

ic)  9  B.  &  C,  78  J  2  Sm.  L.  C,  827. 
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pal  and  the  agent  is  not  altered  to  the  prejadice  of  the  principal/' 
This  qualification  of  the  general  rule,  that  a  person  may  ha?e 
recourse  to  an  undisclosed  principal  to  whom  he  nerer  gaye  credit, 
was  affirmed  in  a  recent  case,  where  the  plaintiff,  who  had  had 
previous  dealings  with  B.  &  Co.,  which  he  settled  with  them  as 
principals,  sold  to  them  shirtings  on  credit,  and,  before  payment 
was  made,  B.  &  Co.  became  insolvent.  B.  &  Co.  had,  as  the 
plaintiff  after  their  insolrencj  discovered,  been  bnjing  for  defend- 
ants, and  had  before  their  insolvency  received  from  them  pay- 
ment for  the  goods  in  the  usual  course  of  business.  It  was  held 
that  the  plaintiff  could  not  recover  the  price  from  the  defendants 
after  their  bond  fide  payment  to  B.  &  Co.,  at  a  time  when  plain- 
tiff still  gave  sole  credit  to  B.  d?  Co.,  and  knew  of  no  one  else  as 
principal  (a).] 

233.    In  cases  where   the   agent  is   personally 
Bight  of  per-    liable,  a  pcrson  dealing  with  him  may 

^^en'rS^  ^^*^  ^^^^^^  ^'°?  ""^  ^'^  principal,  or 
Mabie.  toth  of  them,  liable. 

Illustration. 
A  enters  into  a  contract  with  B  to  sell  bim  100  bales  of  cotton,  and 
afterwards  discovers  that  B   was  acting  as  agent  for  C.    A  may  sue 
either  B  or  C,  or  both,  for  the  price  of  the  cotton. 

[An  agent  is  personally  liable,  when  he  has  either  actnally 
made  himself  party  to  a  contract,  or  where  the  law  presnmes 
that  he  is  a  party.  As  the  person  really  interested  may  inter- 
vene and  sne  upon  the  contract  as  plaintiff,  so  also  he  may  be 
sued  upon  it.  There  is  nothing  to  prevent  the  seller  from 
insisting  upon  having  both  principal  and  agent  liable  to  him  at 
the  same  time  {h ).  Their  obligation,  however,  is  not  joint,  and, 
as  is  provided  in  the  next  section,  a  person  may  be  estopped  from 
pursuing  his  remedy  against  one  or  the  other  of  them. 

The  right  to  recover  against  an  agent  may  be  affected  by 
bis  relation  to  his  principal,  in  the  same  way  as  the  right  to 
recover  against  the  principal  is  qualified  by  the  latter's  relation 

{a)  Armstrong  p.  Stokes,  L.  R.,  7  Q.  B.,  698. 
(fi)  Calder  r.  Dobell,  L.  E.,  6C.  P.,  486. 
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with  his  agent.  Thus,  where  a  person  seeks  to  enforce  against 
an  agent  the  right  conferred  by  Section  72,  viz.y  to  recover 
money  paid  under  a  mistake,  it  is  a  good  answer  for  the  agent  to 
say  that  he  has  in  good  faith  paid  oyer  the  money  to  his  prin- 
cipal, having  received  no  notice  to  the  contrary.  "  The  law  is 
clear,"  said  Lord  Mansfield,  "  that  if  an  agent  pay  over  money 
which  has   been   paid  to  him  by  mistake,  he  does  no  wrong ;  and 

the   plaintiff  must  call   on   the   principal But,  on  the  other 

hand,  shall  a  man,  though  innocent,  gain  by  a  mistake,  or  be 
in  a  better  situation  than  if  the  mistake  had  not  happened  ? 
Certainly  not"  (a).  Where  defendant  was  acting  as  agent  for  a 
foreign  principal,  and  the  plaintiff,  knowing  that  fact,  and  having 
paid  him  in  that  capacity,  sought  to  recover  back  a  sum  paid 
under  a  mistake,  it  was  held  that,  the  defendant  having  been 
'*  altogether  an  agent "  in  the  matter,  there  was  nothing  to  take 
him  out  of  the  ordinary  protection  to  which  an  agent  is  entitled, 
who  pays  money  to  his  principal  before  he  receives  notice  not  to 
pay  it  {b).  If  the  defendant  is  not  "  altogether  an  agent,"  or 
**  gains  by  the  mistake,  "  or  is  himself  a  wrong-doer,  the  defence 
cannot  be  maintained.  Thus,  where  A  bought  cotton  of  B,  both 
being  brokers  and  acting  for  undisclosed  principals,  and  a 
mistake  was  made,  in  consequence  of  which  A  paid  B  too  much, 
but,  before  the  mistake  was  discovered,  B  had  allowed  the  money 
so  received  to  be  settled  in  account  between  himself  and  his 
principals,  to  whom  he  had  made  advances  ;  it  was  held  that  A 
was  entitled  to  recover  back  the  sum  overpaid,  because  B  was  not 
a  mere  agent  but  received  the  money  for  his  own  use  and  bene- 
fit (c).  If  the  agent  is  himself  a  wrong-doer,  as  in  Tugman  v. 
Hopkins  (df),  where  the  defendant  interfered  with  property  of  the 
plaintiff  without  his  consent,  he  cannot  relieve  himself  from  liabi- 
lity by  handing  over  the  property  to  another  party.  However 
innocent  in  intention  such  a  person  may  be,  he  is  none  the  less 
in  point  of  law  a  trespasser  (e).  On  the  authority  of  Tugman  v. 
Hopkins,  it  was  decided  in  Allahabad,  that  a  banker  who,  himself 

(a)  Buller  v.  Harrison,  2  Cowp.,  568. 

(b)  Holland  v.  RusseU,  30  L.  J.,  Q.  B.,  297. 

(c)  Newall  V.  Tomlinson,  L.  R.,  6  0.  P.,  405. 

(d)  4  M.  &  G.,  389. 

(tf)  Kirk  V,  Gregory,  L.  E.,  1  Ex.  D.,  65. 
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•cting  in  perfect  ionocence,  had  been  ased  bj  a  frmndnleni  clerk 
M  an  instrument  for  obtaining  monej  from  Goremment  on  a 
forged  reqaisition,  was  liable  to  refond  the  money,  althoogh  he 
had  paid  orer  the  amount  in  the  ordinary  coarse  of  boainess 
to  his  emplojo*  (a).] 

234      When  a   person  who  bas  made  a  contract 

Consequence     witli  an  agent  induccs  the  agent  to  act 

^?cnt*or"princi^     upon  the  belief  that  the  principal  only 

E*!.  i^t^  "^^ /*"     will   be   held   liable,    or   induces  the 
ehef  tfaatpnn*  .      .      ,  1,1./., 

cipal  or  tt^ent    pnncipai    to  act   upon  the  belief  that 

TxcU^ivSj  *•»«  ''^gent  ^nly  ^i"  he  I>elJ  l>a'>le,  he 
^^'e-  cannot    afterwards    hold    liable  the 

agent  or  principal  respectively. 

[A  person  who  has  both  principal  and  agent  liable  to  him 
upon  the  contract  may  lose  his  remedy  against  either  of  them 
by  inducing  him  to  belieye,  and  to  act  upon  the  belief,  that  he 
is  going  to  hold  the  other  only  liable.  Difficnlt  questions  arise 
as  to  whether,  in  the  circumstances  of  the  case,  there  is  anything 
to  exclude  or  negative  the  liability  of  one  or  the  other.  It  has 
been  decided  in  England  that  the  fact  of  suing  one  party  to  judg- 
ment, even  without  satisfaction,  is  a  conclusiye  election  not  to  sue 
the  other  (b).  But  the  filing  of  an  affidavit  of  proof  against  the 
estate  of  an  insolvent  agent  after  the  disclosure  of  the  principal, 
has  been  held  not  to  show  a  conclusive  election  by  the  creditor  to 
treat  the  agent  as  his  debtor  (c).  In  Colder  y.  Dohell  (d),  it  was 
held  that  the  insertion  of  the  agent's  name  in  the  contract,  and  the 
fact  of  demands  being  made  on  him  for  payment,  did  not  discharge 
the  principal.  If  the  conduct  of  the  other  party  induces  the 
principal  to  pay  the  agent  or  alter  the  state  of  accounts  between 
them,  he  is  then  precluded  from  proceeding  against  the  principal. 
**  A  person,"  said  Lord  Ellenborougb,  **  selling  goods  is  not 
confined  to  the  credit  of  a  broker  who  buys  them  ;  but  may  resort 

(a)  Shngan  Chand  v.  The  Govt.  N.  W.  P.,  I.  L.  R.,  1  All.,  79. 

(J)  Priestley  v.  Femle,  3  H.  &  C,  977. 

(c)  GnrtlB  V.  Williamson,  L.  B.,  10  Q.  B.,  57. 

{d)  L  B.,  6  C.  P.,  186. 
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to  the  principal  on  whose  acconnt  thej  are  boughfc If  he  lets 

the  daj  of  payment  go  by,  he  may  lead  the  principal  into  a 
supposition  that  he  relies  solely  on  the  broker ;  and  if,  in  that 
case,  the  price  of  the  goods  has  been  paid  to  the  broker,  on 
acconnt  of  this  deceptioD  the  principal  shall  be  discharged  "  (a). 
On  the  other  hand,  the  mere  fact  of  the  principal  haying  paid  his 
agent  does  not  discharge  the  principal,  unless  snch  payment  was 
authorized  or  induced  by  the  representations  or  conduct  of  the 
creditor  (5). 

On  the  general  principle  that,  where  a  person's  right  against 
one  individual  is  capable  of  assuming  two  forms,  he  must  elect 
which  form  of  the  right  he  will  exercise,  a  plaintiff,  having 
elected  to  sue  defendant  as  principal  on  a  contract,  cannot  after- 
wards  sue  him  as  agent  liable  by  custom  as  a  principal.  He  is 
bound  by  his  election  once  made  (c).] 

235.  A  person  untruly  representing  himself  to 
Liability  of  ^^  '^^  authorized  agent  of  another, 
pretended  agent,  ^^j  thereby  inducing  a  third  person 
to  deal  with  him  as  such  agent,  is  liable,  if  his  alleged 
eniployer  does  not  ratify  his  acts,  to  make  compen-* 
sation  to  the  other  in  respect  of  any  loss  or  damage 
which  he  has  incurred  by  so  dealing. 

[This  section  is  directed  to  cases  in  which  the  alleged  principal 
is  named  :  where  no  principal  is  named,  it  cannot  be  said  that 
the  third  person  has  been  induced  by  the  pretended  agent's 
misrepresentation  to  deal  with  him  :  in  that  case,  mor#oyer,  the 
agent  would  himself  be  liable  on  the  contract  under  Section  230| 
(2).  Though  a  person  who  contracts  in  the  name,  but  without 
the  authority,  of  another  cannot  himself  be  sued  for  a  breach  of 
the  contract,  he  may  be  sued  '^  so  as  to  be  liable  in  damages"  for 
the  loss  sustained  by  the  person  with  whom  he  has  entered  into 
the  contract.  The  fact  that  he  has  acted  under  the  honest  belief 
that  he  had  authority  does  not  affect  his  liability  to   this    action. 


(a)  Eymer  v.  Suwercropp,  1  Camp.,  at  p.  111. 

(b)  Heald  v,  Kenworthy,  10  Ex.,  739. 

(c)  Devrdy  Krishna  v.  Halambh4i,  I.  L.  R.,  1  Bomb.,  87. 
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To  quote  the  words  of  Willes,  J.,  in  Collen  v.  Wright  (a), 
'^  The  fact  that  the  professed  agent  honestly  thinks  that  he  has 
authority,  affects  the  moral  character  of  his  act ;  but  his  moral 
innocence,  in  so  far  as  the  person  he  has  induced  to  contract  is 
concerned,  in  no  way  aids  him,  or  alleriates  the  inconrenience  and 
damage  which  he  sustains."  The  208th  Section  saves  the  agent 
whose  authority  has,  without  his  knowledge,  expired  at  the 
time  of  his  making  the  contract,  from  liability  under  this 
section.] 

236.     A  person  with  whom  a  contract  hag  been 

Person  faisei      ^^^t^red  into  in  the  character  of  agent, 

contracting    as    is  not  entitled  to  require  the  perform- 

agent,  not    enti-  r  -i.    t  i.  •  ^'i. 

tied  to  per-  ancc  01  it,  It  he  was  in  reality  acting, 
lormance.  ^^^  ^  agent,  but  on  his  own  account. 

[When  the  principal  is  named,  the  agent  is  disabled  from 
suing  under  Section  230:  where  no  principal  is  named,  but 
a  contract  is  made  by  a  person  untruly  holding  himself  out 
as  an  agent,  he  is  precluded  by  the  present  section  from  enforcing 
the  contract,  notwithstanding  the  presumption  stated  in  Section 
230,  (2 ).  This  is  an  important  departure  from  the  English  rule, 
that  a  person  contracting  in  the  character  of  agent,  without 
having  any  real  principal,  may  in  general  sue  upon  the  contract 
himself  (6). 

This  section  must  be  construed  with  the  proviso  that,  if  a 
person  after  haying  full  knowledge  that  the  alleged  agent  was 
really  a  principal,  still  allows  him  to  perform  his  contract,  he  can- 
not then  Sbject  to  his  proceeding  against  him  in  his  own  name. 
Thus,  where  defendant,  after  having  discovered  that  plaintiff  was 
himself  principal,  accepted  delivery  of  part  of  the  goods  under 
the  contract  and  paid  for  them,  it  was  held  that  plaintiff  was 
entitled  to  sue  for  the  remainder  (c).  Where  the  personal  qualities 
of  the  alleged  principal  are  a  material  ingredient  in  the  contract, 
the  section  could  fairly  be  allowed  to  operate,  even  although  the 
contract  might  be  in  part  performed,] 

(fl)  27L.J.,  Q.  B.,atp.  217. 
'  (ft)  Schmaltz  v.  Avery,  20  L.  J.,  Q.  B.,  229. 

ic)  Bayner  p.  Grote,  16  M.  &  W.,  359. 
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237.  When  an  agent  bas,  without  authority,  done 
acts  or  incurred  obligations   to   third 

principal  indue-     p^rsous  ou  behalf  of  his  principal,  the 

L^ent^unau*^^'     principal  is  bouud  by  such  acts  or  obli. 

^^  ^^7^^^^  gations,  if  he  has  by  his  words  or  con- 
duct induced  such  third   persons   to 

believe  that  such  acts  and  obligations  were  within 

the  scope  of  the  agent's  authority. 

Illusirations^ 

(a.)  A  consigns  goods  to  B  for  sale,  and  gives  him  instructions  not 
to  sell  under  a  fixed  price.  C,  being  igiiornnt  of  B*s  instructions, 
enters  into  a  contract  with  B  to  buy  the  goods  at  a  price  lower  than  the 
reserved  price.     A  is  bound  by  the  contract. 

(6.)  A  entrusts  B  with  negotiable  instruments  endorsed  in  blank. 
B  sells  them  to  C  in  violation  of  private  orders  from  A.  The  sale  is 
good. 

[A  person  may  be  liable  for  the  acts  of  another  either  because 
the  latter  has  an  actual  or  an  apparent  authority  to  act  for  him. 
'^  Loose  expressions  are  to  be  found  in  the  books  as  to  the  distinction 
between  a  special  and  a  general  agent.  But  all  agents  are  more  or 
less  general,  and  all  are  more  or  less  special.  A  more  important 
distinction  is  between  the  actual  and  the  ostensible  authority  of  an 
agent.  If  the  principal's  representations  or  acts  give  to  the  agent 
the  appearance  of  an  authority  larger  than  the  agent  actually 
possesses,  the  principal  may  be  bound  by  such  of  the  agent's  acts 
as,  although  beyond  the  line  of  the  agent's  actual  authority,  are 
still  within  the  margin  of  his  ostensible  or  apparent  authority." 
This  rule  proceeds  "  on  the  established  and  elementary  principle, 
that  untrue  representations,  on  the  faith  of  which  a  man 
induces  a  third  person  to  act,  bind  the  party  making  them  "  (a). 
A  principal's  liability  under  this  section  generally  arises  from  the 
employment  of  a  general  agent,  the  nature  and  extent  of  whose 
authority  is  well  recognized.  A  factor  or  agent  for  sale  of  goods 
is  generally  held  out  by  his  principal  as  authorized  to  sell  with- 


(a)  Byles  on  Bills,  31. 
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oat  any  particalar  limit  of  price ;  but  if  it  be  notorious  that  such 
a  limit  is  usaally  fixed,  tHe  principal  woald  not  be  bound  by  a 
sale  below  such  limit  (a).  The  agent  appointed  for  some  particalar 
purpose,  cannot  bind  his  principal  by  contracts  exceeding  his 
authority,  because  he  rarely  has  any  apparent  authority,  and, 
therefore,  third  persons  must  trust  to  his  actual  authority  :  bat 
if  the  principal  has  been  in  the  habit  of  ratifying  his  agent's 
unauthorized  acts,  he  will  have  induced  persons  to  belieye  that 
such  acts  are  within  the  scope  of  the  agent's  authority,  and  the 
agent's  acts  will,  accordingly,  be  binding  upon  him.  Thus,  a 
senrant  generally  has  no  apparent  authority  to  pledge  his  master's 
credit,  but  if  such  authority  is  given  in  some  instances,  and  the 
servant  afterwards  buys  goods  which  he  is  not  authorized  to  buy, 
his  master  will  be  liable  for  the  price,  because  he  has  given  his 
servant  an  apparent  authority  to  pledge  his  credit. 

It  has  been  suggested  that  mere  knowledge  on  the  part  of  a 
principal  that  other  persons  are  acting  on  unauthorized  represen- 
tations of  his  agent  is  sufficient  to  estop  him  from  denying  the 
agent's  authority.  Thus,  in  Ramsden  v.  Dyson  (h),  the  Lord  Chan- 
cellor observed:  ^'  If,  indeed,  the  principal  knows  that  persons  deal- 
ing with  his  agent  have  so  dealt  in  consequence  of  their  believing 
that  all  statements  made  by  him  had  been  warranted  by  the 
principal,  and,  knowing  this,  allows  the  persons  so  dealing  to 
expend  money  in  the  belief  that  the  agent  had  an  authority, 
which  in  fact  he  had  not,  it  may  be  that  in  such  a  case  a  Court  of 
Equity  would  not  allow  the  principal  afterwards  to  set  up  want 
of  authority  in  the  agent."] 

238.  Misrepresentations  made,  or  frauds  com- 
mitted, by  agents  acting  in  the  course 
m^nrormlJ?!:  <><*  t^^ir  busiuess  for  their  principals, 
ir^ThT^^^^ent^'  ^^^®  *^®  ^^^^  effect  ou  agreements 
made  by  such  agents  as  if  such  misre- 
presentations or  frauds  had  been  made  or  committed 
by  the  principals  ;  but  misrepresentations  made,  or 


(a)  Bainesr.  Ewing,  L.  R.,  1  Ex.,  320. 
(ft)  L.  R.,  1  H.  L.,  at  p.  168. 
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frauds  committed,  by  agents,  in  matters  wliicli  do 
not  fall  within  their  authority,  do  not  affect  their 
principals. 

Illustrations. 

(a.)  A,  being  B*s  agent  for  the  sale  of  goods,  induces  C  to  buy  tbem 
by  a  misrepresentation,  which  he  was  not  authorized  by  B  to  make. 
The  contract  is  voidable,  as  between  B  and  C,  at  the  option  of  C. 

(h.)  A,  the  Captain  of  B*s  ship,  signs  bills  of  lading  without  having 
received  on  board  the  goods  mentioned  therein.  The  bills  of  lading 
are  void  as  between  B  and  the  pretended  consignor. 

[This  section  places  misrepresentations  or  frands  of  the  ageni 
on  the  same  footing  as  misrepresentations  or  frauds  of  the  prin- 
cipal as  regards  their  effect  in  rendering  the  contract  voidable. 
The  only  question  is,  whether  the  fraud  or  misrepresentation  was 
made  by  the  agent  while  acting  within  the  scope  of  bis  authority. 

"  With  respect  to  the  question,"  said  the  Court  of  Exchequer 
Chamber,  "  whether  a  principal  is  answerable  for  the  act  of  his 
agent  in  the  course  of  his  master's  business,  and  for  his  master's 
benefit,  no  sensible  distinction  can  be  drawn  between  the  case  of 
fraud  and  the  case  of  any  other  wrong.  The  general  rule  is,  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant  or  agent 
as  is  committed  in  the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity  of  the  master  be 
proved.     That  principle  is  acted  upon  every  day  in  running  down 

cases.     It  has  been  applied  also  to  direct  trespass  to  goods 

In  all  these  cases  it  may  be  said,  as  it  was  said  here,  that  the  master 
has  not  authorized  the  act  It  is  true  he  has  not  authorized  the 
particular  act,  but  he  has  put  the  agent  in  his  place  to  do  that 
class  of  acts,  and  he  must  be  answerable  for  the  manner  in  which 
the  agent  has  conducted  himself  in  doing  the  business  which  it 
was  the  act  of  his  master  to  place  him  in  "  (  a).  The  rule  thus  laid 
down  was  adopted  in  a  subsequent  case  by  the  Privy  Council  (6), 
and  it  is  there  also  stated  that  the  judgment  of  the  Exchequer 
Chamber  and  that  of  the  House  of  Lords  in  a  case  decided  just 
at  the  same  time  (c)  are  not,   as   would   at  first   sight  appear, 

(a)  Barwick  v.  English  Joint  Stock  Bank,  L.  R.,  2  Ex.,  at  p.  265. 
{b)  Mackay  v.  Commercial  Bank  of  New  Bronswick,  L.  R.,  6  P.  C, 
at  p.  411. 

(c)  Western  Bank  of  Scotland  v.  Addle,  L.  R.,  1  So.  App.,  H5. 
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irreconcflable,  becanse  the  latter  judgment  reallj  turned  upon 
a  point  which  did  not  arise  before  the  Exchequer  Chamber.  An 
agent  acting  in  the  conrse  of  his  employer's  business  is  completely 
identified  with  his  employer,  and  therefore,  if  the  person  with 
whom  he  deals  is  deceived,  it  matters  not  that  no  moral  fraud 
is  attributable  to  the  employer — the  person  dealing  with  his 
agent  haying  been  deceived  is  entitled  to  relief  or  to  recover 
from  the  principal  the  profit  derived  from  the  fraud  (a).  It  is 
not  enough  to  show  that  the  agent  was  put  in  a  position  to  de- 
ceive strangers  :  it  must  also  appear  that  the  act  complained  of  was 
part  of  his  employment  and  done  for  his  principal's  benefit.  Thus, 
in  the  case  on  which  Illustration  (b)  is  founded,  it  was  held 
that  the  owner  of  a  ship  was  not  responsible  for  the  conduct  of 
the  master  in  signing  bills  of  lading  for  goods  which  had  not 
been  shipped  {b).  Subsequently,  it  was  held  that  a  wharfinger 
was  not  responsible  for  the  issue  by  his  servant  of  fictitious 
warrants,  purporting  that  goods  were  in  store,  when  they  were 
not  (c). 

In  a  late  case  it  was  sought  to  render  directors  of  a  company 
personally  liable  for  fraudulent  statements  in  a  prospectus  issued 
by  brokers  who  were  endeavouring  to  place  debentures  of  the 
company  and  thus  raise  money  for  the  use  of  the  company.  It 
would  appear  that  the  directors  had  lent  money  to  the  company, 
and  they  were  authorized  by  a  general  meeting  to  issue  deben- 
tures. They  accordingly  empowered  the  secretary  of  the  com- 
pany to  employ  these  brokers.  The  Court  held  that  the  brokers 
were  the  agents  of  the  company  and  not  of  the  directors,  they 
being  intervening  agents,  and  that  the  repayment  to  them  of 
their  loans  to  the  company  out  of  the  funds  raised  by  the  issue 
of  their  debentures,  though  in  some  sense  consequent  upon,  had 
no  necessary  connection  with,  the  fraudulent  statements  in  the 
prospectus.  The  Court  further  considered  that  the  directors 
were  not  the  principals  of  the  brokers  so  as  to  bring  the  former 
within  the  rule  that  the  principal  is  answerable   where  he   has 


(a)  Fuller  r.  Wilson,  3  Q.  B.,  68  ;   Sugd.,  V.  &  P.,  249 ;   Benj.,  U9  ; 
Maokay  v.  Commercial  Bank,  L.  R.,  6  P.  C,  394. 
{b)  Grant  r.  Norway,  10  C.  B.,  666. 
(c)  Coleman  v.  Riches,  16  C.  B.,  104. 
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received  a  benefit  from  the  fraud  of  an  agent  acting  within  thd 
scope  of  his  authority  (a).] 


CHAPTER  XI. 

Of  Partnership. 

239.     *  Partnership  '  is  the  relation  which  subsists 

'Partnership'     hetween  persons  who  have  agreed   to 

defined.  combine   their     property,    labor,    or 

skill  in  some   business,   and   to    share   the   profits 

thereof  between  them. 

Persons  who  have  entered  into  partnership  with 
one   another  are  called  collectively  a 

'Firm' defined.      4  fl        > 

lllu$tration$, 

(a.)  A  find  B  bay  100  bales  of  cotton,  which  they  agree  to  sell  for 
their  joint  account.    A  and  B  are  partners  iu  respect  of  such  cotton. 

(6.)  A  and  B  buy  100  bales  of  cotton,  agreeing  to  share  it  between 
them.     A  and  B  are  not  partners. 

(c.)  A  agrees  with  B,  a  goldsmith,  to  buy  and  furnish  gold  to  B, 
to  be  worked  up  by  him  and  sold,  and  that  they  shall  share  in  the 
resulting  profit  or  loss.     A  and  B  are  partners. 

{d.)  A  and  B  agree  to  work  together  as  carpenters,  but  that  A 
shall  receive  all  profits,  and  shall  pay  wages  to  B.  A  and  B  are  not 
partners. 

(e.)  A  and  B  are  joint  owners  of  a  ship.  This  circumstance  does 
not  make  them  partners. 

[In  order  to  constitute  a  partnership,  there  must  be  an  agree- 
ment between  two  or  more  persons  to  combine  their  property, 
labor  or  skill  in  some  business,  and  to  participate  in  the  profits 
arising  from  such  business.  The  agreement  may  relate  to  some 
particular  transaction  or  adventure  only,  as,  for  instance,  where 
solicitors,  who  are  not  partners,  jointly  undertake  some  particular 
case  and  agree  to  share  the  profits.  Their  rights  and  liabilities 
are   then  governed  by  the  law  of  partnership  as  to  that  particular 

(a)  Weir  v,  Barnett,  L.  R.,  3  Ex.  D.,  32. 
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transaction.  So,  where  sereral  persons  join  in  the  purchase  of 
goods  with  a  view  to  re-sale,  a  partnership  is  created  (a). 

Mere  combination  or  co-ownership  does  not  make  a  part- 
nership. The  members  of  a  committee  of  a  club  are  not  agents 
for  each  other,  or  for  the  members  of  the  club,  so  as  to  make 
them  liable  for  goods  supplied  upon  credit,  unless  it  is  shown 
that  the  dealing  on  credit  was  in  furtherance  of  the  common 
object  of  the  club,  or  that  the  persons  sought  to  be  charged  were 
privy  to  the  contract  (b).  In  a  case  (c)  similar  to  that  stated  in 
Illustration  (b),  the  agreement  was  that  one  person  should  pur- 
chase oil  and  then  divide  it  amongst  himself  and  others,  thej 
paying  him  their  proportion  of  the  price.  On  the  purchaser 
becoming  bankrupt,  the  seller  sought  to  make  the  others  liable 
for  the  price  ;  but  it  was  held  that  the  purchaser  had  bought  as 
a  principal,  and  not  as  an  agent  for  the  others,  And  that  there  was 
no  partnership  between  him  and  them  in  respect  of  which  they 
could  be  made  liable.  In  this  case  there  was  a  combination  of 
property  without  an  agreement  to  share  profits,  and,  consequently, 
no  partnership. 

On  the  other  hand,  an  agreement  to  participate  in  profits  does 
not  of  itself  create  partnership,  or  afford  conclusive  evidence  of  it. 
The  leading  case  on  this  point  is  Cox  v.  Hickman  {d),  where 
certain  traders,  being  in  difficulties,  assigned  all  their  property 
to  trustees,  upon  trust,  amongst  other  things,  to  carry  on  their 
business  and  to  pay  and  divide  the  nett  income  thereof  among 
their  creditors,  the  said  income  to  be  deemed,  nevertheless,  to  be 
the  joint  property  of  the  traders.  The  deed  was  executed  by 
Cox  as  creditor  and  as  trustee ;  but  he,  in  fact,  did  not  act  as 
trustee  in  carrying  on  the  business,  which  was  managed  by  others 
of  the  trustees.  In  the  course  of  the  business,  goods  were  ordered 
of  Hickman,  and  the  bills  which  he  drew  in  respect  of  them 
were  signed  by  one  of  the  acting  trustees.  The  question  was 
whether  Cox  could  be  made  liable  upon  them.  The  House  of 
Lords,  reversing  the  original  decision,  held  that  Cox  was  not 
liable,  the  ratio  decidendi  being,  that  the  trade  was  not  carried  on 

(a)  Raid  v.  HoUinsliead,  4  B.  &  C,  867. 

(J)  Flemyng  v.  Hector,  2  M.  &  W.,  172  ;  Todd  v.  Emly,  7  M.  &  W.,  427. 

(o)  Coope  V.  Byre,  1  H.  BL,  37. 

Id)  8  H.  L.  C,  268. 
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by  persons  acting  on  his  behalf.  ''It  was  argued, ''  said  Lord 
Cran worth,  "  that,  as  they  ( the  creditors )  would  be  interested  in 
the  profits,  therefore  they  would  be  partners.  But  this  is  a 
fallacy.  It  is  often  said  that  the  test,  or  one  of  the  tests,  whether  a 
person  not  ostensibly  a  partner,  is  nevertheless,  in  contemplation 
of  law,  a  partner,  is,  whether  he  is  entitled  to  participate  in  the 
profits.  This,  no  doubt,  is  in  general  a  sufficiently  accurate  test : 
for  a  right  to  participate  in  profits  affords  cogent,  often  conclu^ 
sive,  evidence  that  the  trade  in  which  the  profits  have  been  made 
was  carried  on  in  part  for  or  on  behalf  of  the  person  setting  up 
such  a  claim.  But  the  real  ground  of  the  liability  is,  that  the  trade 
has  been  carried  on  by  persons  acting  on  his  own  behalf.  When 
that  is  the  case,  he  is  liable  to  the  trade-obligations,  and  entitled 
to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct  to 
say  that  his  right  to  share  in  the  profits  makes  him  liable  to  the 
trade-debts.  The  correct  mode  of  stating  the  .proposition  is  to 
say  that  the  same  thing  which  entitles  him  to  the  one,  makes 
him  liable  to  the  other,  viz,,  the  fact  that  the  trade  has  been 
carried  on  on  his  behalf,  s.  «.,  that  he  stood  in  the  relation  of 
principal  towards  the  persons  acting  ostensibly  as  the  traders, 
by  whom  the  liabilities  have  been  incurred,  and  under  whose 
management  the  profits  have  been  made  "  (a). 

In  accordance  with  this  decision  it  has  since  been  held  in  various 
cases,  that  one  who  is  not  ostensibly  a  partner  can  be  made 
liable  for  the  contracts  of  another  only  when  that  other  has  been 
authorized  to  act  as  agent  for  him ;  and  that  the  question 
whether  the  relation  of  principal  and  agent  exists,  depends  upon 
all  the  circumstances  of  the  case,  and  not  upon  the  mere  fact 
that  the  business  is  carried  on,  more  or  less,  for  the  benefit  of  the 
person  sought  to  be  made  liable.  In  Bullen  v.  Sharp  (6),  all 
the  profits  of  a  son's  business  were  assigned  over  to  his  father  and 
another  person,  upon  trust,  first,  to  pay  the  father  £500  a  year, 
to  be  increased  to  a  sum  equal  to  one-fourth  of  the  profits  when 
one-fourth  thereof  amounted  to  more  than  £500  a  year ;  and, 
secondly,  to  pay  the  residue  over  to  the  son.  The  father  had  also 
power  to  act  for  the  son  in  the  business.  It  was  held  that  the 
father  was  not  responsible  for  the  son's  engagements,  because  the 

ia)  8  H.  L.  C,  at  p.  306. 
(*;  L.  B.,  1  C.  P.,  86. 
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business  was  that  of  the  son,  and  he  had  neither  ostensibly  nor 
in  reality  any  authority  to  bind  his  father.  So  also  in  Bedpath 
V.  Wigg  (a)  and  Easterbrook  v.  Barker  (6),  a  debtor  had 
assigned  his  property  to  trustees,  and  carried  on  his  trade  under 
their  control  and  for  the  benefit  of  his  creditors  so  long  as  a 
certain  composition  should  remain  unpaid.  It  was  held  that  the 
liability  of  the  trustees  for  obligations  incurred  by  the  debtor 
depended  upon  the  question,  whether  it  was  the  intention  of  the 
parties  that  the  business  should  be  carried  on  as  that  of  the 
trustees  or  as  that  of  the  debtors ;  in  other  words,  *'  whether  the 
trustees  were  the  masters  or  principals  and  the  debtor  their 
servant  or  agent,  or  whether  the  debtor  was  master  and  the 
trustees  only  inspectors  and  controllers."  In  these  cases  the 
intention  of  the  parties  appeared  from  the  terms  of  the  trust- 
deeds,  and  their  relations  were  determined  by  the  Court  in  accord- 
ance with  them.  The  same  principle  was  applied  by  the  High 
Court  of  Bengal  and  by  the  Privy  Council  in  the  case  of 
MoUwo,  March  ^  Co,  v.  The  Court  of  Wards  (c),  in  which  case 
the  creditor  of  a  firm  consented  to  continue  his  advances  to  it,  in 
consideration,  amongst  other  things,  of  an  assignment  to  him  of 
the  property  of  the  firm  and  an  agreement  to  pay  a  commission  on 
their  profits  and  to  allow  him  a  certain  control  over  their  business. 
Act  XV  of  1866  (now  repealed  by  this  Act)  was  admitted  to  be 
inapplicable,  and  the  case  was  decided  upon  the  principles  of 
English  law.  The  Court  said  that  the  question  what  relation 
existed  between  the  parties,  depended  on  the  real  intention  and 
contract  of  the  parties,  and  that  their  true  relation  so  deter- 
mined was  that  of  creditor  and  debtor.  "  A  partnership  was  not 
contemplated,  and  the  agreement  is  really  founded  on  the  assump- 
tion, not  of  community  of  benefit,  but  of  opposition  of  interests. 
It  may  well  be  that,  where  there  is  an  agreement  to  share  the 
profits  of  a  trade,  and  no  more,  a  contract  of  partnership  may 
be  inferred,  because  there  is  nothing  to  show  that  any  other  was 
contemplated ;  but  that  is  not  the  present  case,  where  another 
and  different  contract  is  shown  to  have  been  intended,  viz,^  one 
of  loan  and  security." 


(a)  L.  R.,  1  Ex.,  335.  {h)  L.  R.,  6  0.  P.,  1. 

(S)  3  B.  L.  E.,  A.  C,  238 ;  10  ih.,  at  p.  321  ;  L.  E.,  4  P.  C,  419. 
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Where  the  Court  is  satisfied  that  the  agreement  is  colorable, 
and  that  the  relation  of  principal  and  agent  does  in  fact  exist, 
the  liability  will  be  enforced.  "  If  cases  should  occur  where  any 
persons,  under  the  guise  of  such  an  arrangement,  are  really 
trading  as  principals,  and  putting  forward  as  ostensible  traders 
others  who  are  really  their  agents,  they  must  not  hope  by  such 
devices  to  escape  liability  ;  for  the  law,  in  cases  of  this  kind,  will 
look  at  the  body  and  substance  of  the  arrangements,  and  fasten 
responsibility  on  the  parties  according  to  their  true  and  real 
character  "  (a).  And  again,  "  it  may  be  said  that,  if  this  reason- 
ing is  right,  a  man  might  bargain  to  receive  all  the  profits  of  a 
business,  and  not  be  liable.  The  answer  is,  the  thing  is  impossi- 
ble. There  never  was,  and  never  will  be,  a  bondjlde  agreement  by 
one  man  to  carry  on  a  business,  bear  all  its  losses,  and  pay  over 
all  its  profits  "  (b). 

The  result  of  the  cases  is,  that  the  question  whether  a  person 
can  be  sued  for  contracts  entered  into  by  another,  always  resolves 
itself  into  a  question  of  agency  ;  for  that  is  the  foundation  of  a 
partner's  liability.  A  dormant  partner  is  liable  just  in  the  same 
manner,  and  for  the  same  reasons,  as  an  unknown  principal. 

Ostensible  partners,  in  contradistinction  to  dormant  partners, 
are  dealt  with  in  Sections  245  and  246.] 

240.     A  loan  to  a  person  engaged  or  about  to 
engage  in  any  trade  or  undertaking, 
partner  by  ad-     upou  a  coutract  with  sucli  persou  that 
Jot aStre oi^prZ    the  lender  shall  receive  interest  at  a 
^^'  rate  varying  with  the  profits,  or   that 

he  shall  receive  a  share  of  the  profits,  does  not,  of 
itself,  constitute  the  lender  a  partner,  or  render  him 
responsible  as  such. 

[The  propositions  contained  in  this  and  the  four  following  sec- 
tions might,  with  equal  propriety,  be  treated  as  Illustrations  of 
Section  239,  and  as  exhibiting  relations  which  do  not  constitute 
real  partnerships.  The  Statute  (28  &  29  Vic,  c.  86)  on  which 
they  are  founded,  was  passed  under  a  misapprehension  as  to  the 

(a)  10  B.  L.  B.,  at  p.  323. 

lb)  Bullen  V,  Sharp,  per  Bramwell,  B.  L.  R.,  1  C.  P ,  at  p.  126. 
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trae  state  of  the  law,  and  cases  hare  been  decided  independentlj 
of  that  Statate,  and  of  the  corresponding  Act,  XY  of  1866,  iQ 
the  same  way  as  thej  wonld  have  been  decided  ander  those  enact- 
ments (a).  This  section  dispenses  with  the  necessity  of  the  con- 
tract between  the  lender  and  the  trader  being  in  writing,  which 
was  imposed  by  the  repealed  Act  XV  of  1866.] 

241.  In  the  absence  of  any  contract  to  the  con- 

tray,  property  left  by  a  retiring  part- 
in^^^by  re^  ncr,  or  the  representative  of  a  deceased 
t^i^^^^  partner,  to  be  used  in  the  business,  is 
ner's  representa-     to   be  Considered  a  loan   within   the 

meaning  of  the  last  preceding  section. 

[This  section  is  merely  an  application  of  the  mle  laid  down 
in  the  preceding  section.  The  only  material  difference  between 
this  and  the  corresponding  section  of  the  repealed  Act  is  the 
non-reqnirement  of  a  contract  in  writing. 

The  terms  of  the  other  sections  are  identical  with  those  of  the 
corresponding  sections,  as  well  in  the  repealed  Act  as  in  the  Statute.} 

242.  No  contract  for  the  remuneration  of  a  ser- 

vant or  agent  of  any  person,  engaged 

Servant      or     in   any    trade  or  undertaking,  by  a 

^^h/ah^e^oi    share   of  the  profits  of  such  trade  or 

&1r.  ''''^    *     undertaking   shall,    of    itself,  render 

such  servant  or  agent  responsible  as 
a  partner  therein,  nor  give  him  the  rights  of  a  partner. 

243.  No  person,  being  a  widow  or  child  of  a  de- 
Widow  or  ciiiid     ccascd  partner  of  a  trader,  and  receiv- 

ner^^S^g^":  ing>  ^7  way  of  annuity,  a  proportion 
nuityoutofpro-     ^f  ^\^q  profits  made  by  such  trader  in 

fits,   not  a   part-      ^  tr  J 

ner.  \xx^   busiucss,  shall,  by  reason  only  of 

such  receipt,  be  deemed  to  be  a  partner  of  such  tra- 
der, or  be  subject  to  any  liabilities  incurred  by  him. 

(a)  BuUen  t>.  Sharp,  L.  E,  1  0.  P.,  86  ;  Mollwo,  March  &  Co.  v,  Conrt 
of  Wards,  10  B.  L.  R.,  at  pp,  321,  322. 


Digitized  by 


Google 


SECS.  244, 245.]  ostensible  partner's  responsibility.    411 

244.  No  person  receiving,  by  way  of  annuity  or 
Person  recexy-     ^t^^^^^^^ise,  a  portion  of  the  profits  of 

ingr  portion  of  any  business,  in  consideration  of  the 
of  good- wui,  not  sale  by  him  of  the  good- will  of  such 
a.p    ner.  business,  shall,  by  reason  only  of  such 

receipt,  be  deemed  to  be  a  partner  of  the  person 
carrying  on  such  business,  or  be  subject  to  his 
liabilities. 

245.  A  person   who  has,   by  words  spoken  or 
Reaponsibiiifcy    Written,  or  by  his  conduct,  led  another 

of  person  lead-     to  belie vc  that  he  is  a  partner  in  a 

ingr   another    to  .      ,        /.  .  .,  , 

believe  him  a    particular  iirm,  is  responsible  to  him 

partner.  .  •  ^    n 

as  a  partner  in  such  firm. 

[This  and  the  following  section  deal  with  "  ostensible " 
partners,  and  the  questions  involyed  in  them  are  reallj  matters  of 
evidence,  and,  as  such,  are  governed  by  the  115th  Section  of  the 
Indian  Evidence  Act,  which  precludes  a  man  from  denying  the 
truth  of  that  which  he  has,  by  his  act  or  declaration,  so  led  others 
to  believe  as  to  act  upon  their  belief.  A  man's  real  relation  to  a 
firm  is  immaterial ;  if  he  has  induced  others  to  give  credit  to  the 
firm  by  the  fact  of  his  holding  himself  out  as  a  partner,  he  is 
estopped  from  denying  his  liability.  "  A  case  may  be  stated,  in 
which  it  is  the  clear  sense  of  the  parties  to  the  contract  that  they 
shall  not  be  partners  ;  that  A  is  to  contribute  neither  labor  nor 
money,  and,  to  go  still  farther,  not  to  receive  any  profits.  But 
if  he  will  lend  his  name  as  a  partner,  he  becomes,  as  against  all 
the  rest  of  the  world,  a  partner,  not  upon  the  ground  of  the  real 
transaction  between  them,  but  upon  principles  of  general 
policy  "  (a).  Of  course  it  must  be  shown  that  the  act  relied  on 
as  a  profession  of  partnership  took  place  before  the  contract 
was  entered  into,  and  that  it  was  known  to  the  person  seeking  to 
avail  himself  of  it  as  having  been  instrumental  in  inducing  him 
to  make  the  contract.     See  note  to  next  section.  ] 


(a)  Waugh  r.  Carver,  2  H.  Bl.,  at  p.  246. 
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246.     Any  one  consenting  to  allow  himself  to 

L'  b  rt     f    ^®  represented  as  a  partner,  is  liable, 

person    permit-     as  sucli,  to  third  persons  who,  on  the 

b  e^  relented      faith    thereof,    givO    credit  to  the  part- 
as  a  partner.  ..evship, 

[  This  section  seems  to  refer  more  particularly  to  cases  where 
a  person  who  has  retired  still  allows  his  name  to  be  used  in  the 
designation  of  the  firm.  Such  a  person  is  generally  liable  as 
partner  to  a  customer  of  the  old  firm,  unless  the  customer  has  had 
notice  of  the  dissolution,  Section  264.  If  the  retired  partner 
has  not  actually  permitted  his  name  to  be  used,  the  mere  fact  of 
his  knowing  that  it  is  used  would  probably  be  sufficient  evidence 
either  under  this  or  the  preceding  section.  Where,  however, 
notice  of  dissolution  was  published  in  the  Gazette,  and  sent 
round  to  the  customers  of  the  firm,  and  one  of  the  partners 
carried  on  business  under  the  old  firm,  it  was  held  that  the  other 
partners  were  not  bound  to  apply  for  an  injunction  against  his 
doing  so,  and  were  not  liable  on  bills  accepted  by  him  in  the 
hands  of  a  person  ignorant  of  the  dissolution  (a). 

The  general  rule  in  the  English  Courts  is,  that  a  mere  notice  of 
dissolution  in  the  Gazette  is  enough  to  exempt  the  out-going 
partner  from  liability  to  all  who  had  no  dealings  with  the  part- 
nership ;  but  that  the  partners  remain  liable  to  customers  of  the 
house,  until  they  have  received  particular  notice  of  the  dissolu- 
tion (b).    See,  however.  Section  264  and  note. 

An  injunction  will  be  granted  to  restrain  a  person  from  holding 
out  another  as  his  partner  without  the  authority  of  that  other  (c). 
Under  this  section  would  also  come  cases  where  a  person  permits 
himself  to  be  referred  to  as  a  partner,  but  does  not  wish  to  have 
bis  name  disclosed  (d).  Authority  to  make  representations  is  a 
matter  of  fact,  which  may  be  inferred  from  a  variety  of  circum- 
stances, such  as  a  person's  allowing  his  name  to  be  put  to  a 
prospectus  or  other  such  document  (e). 

(a)  NewBome  v.  Coles,  2  Camp.,  617. 
(J)  lb,f  note  at  p  620. 

(c)  Routh  V,  Webster,  10  Beav.,  661. 

(d)  Martyn  v.  Gray,  14  C.  B.,  N.  S.,  824. 
{e)  Collingwood  v.  Berkeley,  15  t*.,  145. 
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The  principle  npon  which  a  man  who  is  not  in  reality  a  part- 
ner may  be  held  liable  as  snch  nnder  Ihia^or  the  preceding  section, 
is  the  same  as  that  on  which  a  person  may  be  held  liable  for  the 
unauthorized  acts  of  an  apparent  agent,  Section  237.  See  also 
Sections  109  and  115  of  the  Indian  Evidence  Act.  ] 

247.     A  person  who  is  under  the  age  of  majority 
Minor  partner    according  to  the  Liw  to  which   he   is 
Sable  TuT'^k     subject,  may  be  admitted  to  the  bene- 
share  is.  fits  of  partnership,  but  cannot  be  made 

personally  liable  for  any  obligation  of  the  firm  ;  but 
the  share  of  such  minor  in  the  property  of  the  firm 
is  liable  for  the  obligations  of  the  firm. 

[The  first  part  of  this  section  is  in  accordance  with  the  rule 
of  English  law  that  an  infant  cannot  bind  himself  by  contract, 
and  that  he  has,  on  coming  of  age,  an  option  to  disaffirm  the 
contract  (a).  He  cannot  partially  disaffirm  it.  For  instance,  he 
cannot  insist  that,  in  taking  partnership-accounts,  he  shall  be 
credited  with  profits  and  not  be  debited  with  losses.  Nor  can 
he,  on  coming  of  age,  repudiate  the  contract  and  at  the  same 
time  recover  any  money  he  may  have  paid  under  it  (b).  So, 
an  infant-shareholder  must  either  repudiate  his  shares  or  pay 
calls  on  them  (c). 

The  effect,  however,  of  the  last  proposition  in  the  section  is 
to  extend  an  infant's  liability  beyond  the  limits  assigned  to  it 
in  English  Courts  :  for  it  has  there  been  held  that,  if  the  infant 
avoids  the  contract,  and  if  he  has  obtained  no  benefit  under  it^ 
be  is  entitled  to  recover  back  the  portion  which  he  has  contri- 
buted (d).  This  section  has  the  effect  of  making  the  infant's 
share  in  the  firm's  property  liable  for  its  obligations,  whether  he 
has  derived  benefit  from  them  or  not.  The  rule,  however,  does 
not  affect  the  minor's  liability  with  regard  to  his  general  property. 
The  result  of  this  and  the  following  section  is  to  constitute  a 
difference  between    a    minor's   position   in  partnership  and  in 

(a)  Newry  Railway  Company  v.  Coombe,  3  Ex.,  666. 
(&)  Holmes'i;.  Blogg,  8  Tannt.,  508. 
(c)  Cork  k  Bandon  Ry.  Co.  v,  Cazenove,  10  Q.  B.,  936. 
W  Corpe  V,  Overton,  10  Bing.,  263. 
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other  contracts.  In  other  cases  the  agreement  is  Yoid  daring 
minority  and  cannot  be  enforced,  thongh,  of  course,  a  new  Talid 
contract  may  be  made  upon  his  coming  of  age.  In  partner- 
ships, on  the  contrary — (1)  the  minor  can  share  profits; 
(2)  his  share  in  the  firm's  property  is  liable  for  its  obli- 
gations,  but  he  is  not  personally  liable ;  (3)  if,  on  majority, 
he  does  not  repudiate  the  partnership,  he  becomes  liable 
for  all  debts  incurred  by  it  since  his  admission.  See  also 
note  to  next  section.  The  personal  irresponsibility  of  an  infant- 
partner  is  simply  a  consequence  of  his  general  incapacity  to 
contract,  and  it  is  not  affected  by  the  ignorance  of  those  who 
deal  with  him.  It  does  not  appear  that,  under  the  present  Act, 
his  estate  would  be  liable,  even  if  he  fraudulently  represented 
himself  to  be  of  age  :  though  an  infant's  liability  is  enforced  in 
such  cases  in  the  Court  of  Chancery  (a). 

According  to  the  English  cases,  an  infant  may  repudiate  the 
contract  and  recover  back  his  contribution  at  any  time  before  he 
has  derived  any  advantage  (6)  from  the  performance  of  the  con- 
tract, but  not  afterwards,  and  this  rule  is  in  accordance  with  the 
general  principle,  that  a  person  cannot  avoid  a  contract  if  he 
cannot  restore  the  other  party  to  the  same  position  as  if  no  con- 
tract had  been  entered  into  (c).  The  privilege  of  repudiation, 
enjoyed  by  the  minor  under  this  Act,  is  not  expressly  fettered 
with  any  such  condition  ;  though  he  would,  under  the  provisions 
of  Section  64,  be  bound,  on  avoiding  the  contract,  to  restore, 
80  far  as  may  be,  any  benefit  received  under  it.  See  note  to 
Section  64.  The  position  given  to  a  minor  partner  under  this 
and  the  following  section  is  an  important  modification  of  the 
rule  implied  in  Chapter  II,  that  agreements  with  minors  are 
ab  initio  void.  ] 

248.     A  person  who  has  been   admitted  to  the 

LiabiHty  ofmi-     benefits  of  partnership  under  the  age 

BMSTmaio^'r^    ^^  majority,  becomes,  on  attaining  that 

ity.  age,  liable  for  all  obligations  incurred 


(a)  Ex  parte  Watson,  16  Ves.,  266. 

(J)  Corpe  r.  Overton,  10  Bing.,  263;  Wilson's  case,  L.  E.,  8  Bq.,  240i 

(ct)  Corpe  r.  Overton,  10  Bing.,  at  p.  266. 
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by  the  partnersbip  since  he  was  so  admitted,  unless 
he  gives  public  notice,  within  a  reasonable  time,  of 
his  repudiation  of  the  partnership. 

[It  seems,  according  to  English  law,  that  if  a  partner,  on  com^ 
ing  of  age,  neither  affirms  nor  disaffirms  the  partnership,  ho  will 
he  held  liable  only  for  debts  incarred  by  the  firm  sabsequently  to 
that  time  (a).  Under  the  present  Act,  if  he  expresses  his  deter- 
mination to  repudiate  the  partnership  publicly  and  unequivocally, 
his  liability  will  be  limited  to  the  amount  of  his  contribution  : 
but,  if  he  foil  to  do  so,  he  will  become  liable  for  all  firm-debts 
incurred  since  his  admission  to  the  partnership  :  see  notes  to  Sec- 
tions 245  and  246.  His  position  will  then  be  the  same  as  if  he 
had  ratified  the  original  agreement :  see  Sections  196,  d^.,  and 
notes  as  to  ratification.] 

249.     Every  partner  is  liable  for  all  debts  and 

Partn  r'siiabi-  ^^l^^'g^ti^^^  incurred  whilc  he  is  a  part- 
lity  for  debts  of  ncr  in  the  usual  course  of  business  by 
par  er    p.  ^^  ^^  behalf  of  the  partnership  ;   but 

a  person  who  is  admitted  as  a  partner  into  an  exist- 
ing firm  does  not  thereby  become  liable  to  the 
creditors  of  such  firm  for  anything  done  before  he 
became  a  partner. 

[A  person  does  not,  by  entering  a  firm,  become  liable  for  its 
then  existing  debts,  for  although,  as  between  the  partners,  the 
partnership-accounts  may  be  kept  upon  the  footing  of  such  a 
retrospective  liability,  such  an  arrangement  will  not  enlarge  the 
rights  of  third  persons  (b).  The  test  is,  what  is  the  date  of  the 
contract  on  which  it  is  sought  to  make  a  person  liable  as  partner  7 
Where,  therefore,  the  contract  was  made  before  the  person  was  a 
member  of  the  firm,  but  the  goods  were  delivered  under  it  subse- 
quently to  his  becoming  a  partner,  he  was  held  not  to  be  liable  (c). 
It  might  be  said  that  his  entry  into  the  firm  amounts  to   a  rati- 

(a)  Goode  v.  Harrison,  6  B.  &  Aid.,  147. 

(ft)  Vere  v.  Ashby,  10  B.  k  C,  288  ;  Diokinson  r.  Valpy,  ib»,  142. 

(0  Whitehead  v,  Barron,  2  Moo.  &  B.,  248. 
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ficatioQ ;  but  it  must  be  remembered  that  no  person  can  be 
rendered  liable  for  an  act  done  by  another  on  the  ground  that  he 
has  ratified  it,  unless,  at  the  time  the  act  was  done,  it  was  done 
on  his  behalf  (a).  See  Section  196  and  note.  Although  an 
agreement  between  the  incoming  and  the  original  partners,  being 
res  inter  alios  acta^  cannot  confer  any  right  upon  those  who  dealt 
with  the  original  partners,  so  as  to  fix  the  incoming  partner  with 
liability,  yet  he  may  bind  himself  by  a  fresh  agreement  between 
himself  and  such  third  persons  to  undertake  such  liability  ;  the 
obligation  then  arises,  not  out  of  the  fact  of  his  becoming  a 
partner,  but  out  of  this  new  agreement  (h),"] 

250.     Every  partner  is  liable  to  uiake  compensa- 

Partner'siiabi-  '^^^  '^  tliird  persoas  in  respect  of  loss 
lity  to  third  per-    or  (latnacre  arising  from  the  neglect  or 

son  for   neglect      ^         ,       °  ^  •       .i 

or  fraud  of  oo-  fraud  of  anj  partner  m  the  manage- 
^**^^^^''  ment  of  the  business  of  the  firm. 

[The  liability  imposed  by  this  section  follows  from  the  circum- 
stance of  each  partner  being  the  agent  of  the  firm,  and  it  is  limited 
in  the  same  manner  as  is  that  of  a  principal  for  the  acts  of  his 
agent.  The  neglect  or  fraud  complained  of  must  have  been 
Committed  in  the  ordinary  course  of  the  partnership-business. 
Thus,  a  firm  of  coach-proprietors  have  been  held  liable  for  the 
negligent  driving  of  a  coach  by  one  of  the  members  (c).  A  firm 
would  not  be  liable  if  one  of  the  members  maliciously  prosecuted 
a  person  for  stealing  partnership-property,  for  the  loss  so  occasion- 
ed could  not  be  ascribed  to  neglect  or  fraud  in  the  management  of 
the  business  (d)  ;  nor  indeed  do  the  terms  of  the  section  include 
any  act  of  wilful  wrong  except  fraud. 

In  respect  of  the  fraud  of  one  partner,  his  co-partners  are 
responsible,  provided  it  be  committed  while  he  is  acting  within 
the  scope  of  his  authority ;  and  the  fact  of  their  complete 
innocence  and  non-participation  in  the  fruits  of  the  fraud  is 
irrelevant,     Thus,   a  firm  of  Solicitors  is  liable   if  one  of   the 

(a)  Young  v.  Hunter,  4  Taunt.,  681. 
(ft)  Rolfe  r.  Flower,  L.  R.,  1  P.  C,  27. 
{c)  Moreton  v.  Hardem,  4  B.  &  C,  223. 
Id)  Arbuckle  r.  Taylor,  3  Dow.,  160. 
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members  misapplies  money  received  by  him  from  a  client  to 
invest  on  mortgage,  or  for  the  porpose  of  making  arrange- 
ments with  the  client's  creditors  (a).  The  firm's  responsibility 
is  still  clearer  if  one  of  the  members  misapplies  money 
held  by  the  firm  for  others  and  not  received  by  him  personally. 
A  good  illustration  is  afforded  by  the  case  of  Stone  v.  Marsh  (6), 
where  the  defendants  were  bankers,  whose  business  it  was  to  sell 
stock  and  receive  the  proceeds  of  the  sales  for  their  customers. 
Fauntleroy,  one  of  the  partners,  forged  powers-of-attomey  for 
the  sale  of  stock  belonging  to  customers  of  the  bank,  and  the 
proceeds  of  the  sale  were  remitted  to  the  plaintiffs,  with  whom 
the  defendants  had  an  account,  and  there  placed  to  the  credit  of 
the  defendants.  Fauntleroy  then  drew  out  these  moneys  by  a 
cheque  signed  in  the  firm's  name  and  applied  them  to  his  own 
use.  The  defendants'  firm  was  held  liable,  because  the  money 
was  received  in  the  usual  way,  and  if  they  did  not  know  of  its 
receipt,  they  might  have  known  it  had  they  used  ordinary 
diligence.  The  decision  would,  it  seems,  have  been  different,  if 
the  money  not  been  thus  in  the  custody  of  the  firm.  On  the 
other  hand,  if  the  transaction  is  unconnected  with  the  firm's 
business,  or  if  the  fraud  is  committed  while  the  partner  is  not 
acting  as  a  member  of  the  firm,  the  loss  occasioned  cannot  bo 
thrown  upon  the  innocent  members  of  the  firm.  Thus,  if  one 
partner  by  fraud  induces  a  person  to  join  the  firm,  such  fraud 
cannot  be  imputed  to  the  firm,  unless  he  had  authority  to  find 
another  partner  (c).] 

251.  Each  partner  who  does  any  act  necessary 
for,  or  usually  done  in,  carrying  on  the 
to  bind  oo-part-  Dusiness  01  sucu  a  partnership  as  that 
^^^  of  which  he  is  a   member,  binds  his 

co-partners  to  tbe  same  extent  as  if  he  wiere  their 
agent  duly  appointed  for  that  purpose  (1). 

Exception. — If  it  has  been  agreed  between  the 
partners  that  any  restriction  shall  be  placed  upon 

(a)  Atkinson  v,  Mackreth,  L.  R.,  2  Eq.,  570 ;  St.  Aubyn  v.  Smart,  L.  R., 
8  Ch.,  UQ,  (h)  6  B.  &  C,  561. 

(r)  Lindley  on  Partnership,  332  ;  Lovell  v.  Hicks,  2  Y.  &  C,  Ex.,  46. 
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the  power  of  any  one  of  tbem,  no  act  done  in  con- 
travention of  such  agreement  shall  bind  the  firm 
with  respect  to  persons  having  notice  of  such 
agreement  (2). 

Illustrations. 

(a.)  A  and  B  trade  in  partnership ;  A  residing  in  England,  and  B 
in  India.  A  draws  a  bill  of  exchange  in  the  name  of  tlie  firm.  B  has 
no  notice  of  the  bill,  nor  is  he  at  all  interested  in  tlie  transaction. 
The  firm  is  liable  on  the  bill,  provided  the  holder  did  not  know  of 
the  circumstances  under  which  the  bill  was  drawn. 

(b.)  A,  being  one  of  a  firm  of  solicitors  and  attorneys,  draws  a 
bill  of  exchange  in  the  name  of  the  firm  without  authority.  The 
other  partners  are  not  liable  on  the  bill. 

(r.)  A  and  B  carry  on  business  in  partnership  as  bankers.  A  sum 
of  money  is  received  by  A  on  behalf  of  the  firm.  A  does  not  inform 
B  of  such  receipt,  and  afterwards  A  appropriates  the  money  to  his 
own  use.    The  partnership  is  liable  to  make  good  the  money. 

(d.)  A  and  B  are  partners.  A,  with  the  intention  of  cheating  B, 
goes  to  a  shop  and  purchases  articles  on  behalf  of  the  firm,  such  as 
might  be  used  in  the  ordinary  course  of  the  partnership-business,  and 
converts  them  to  his  own  separate  use,  there  being  no  collusion  be- 
tween him  and  the  seller.     The  firm  is  liable  for  the  price  of  the  goods. 

[(1 )  A  person  can  be  liable  on  a  contract  only  becanse  lie  has 
made  himself  a  party  to  it,  or  because  he  has  in  some  way 
authorized  another  to  act  for  him.  Whether  he  is  sued  as  prin- 
cipal or  as  partner,  the  question  is  the  same — namely,  was  the 
person  acting  for  him,  acting  within  the  limits  of  his  autl^ority  ? 
The  test  is,  whether  the  act  is  necessary  or  usual  in  the  particular 
business,  and  that  depends  upon  the  nature  of  tbe  business.  One 
general  rule  as  to  what  is  necessary  or  usual  in  partnership- 
businesses  is  pointed  out  in  Illustrations  (a)  and  (b),  m.,  that,  in 
the  case  of  ordinary  trading  partnerships,  the  law  implies  an 
authority  to  draw  and  accept  bills,  but  in  other  partnerships,  such 
as  in  the  case  of  solicitors,  the  party  seeking  to  make  the  firm 
liable  must  prove  express  authority  (a).  In  the  case  of  an  ordinary 
contract  reduced  into  writing,  persons  who  are  not  parties  and 
have  not  signed  the  written  document,  may  be  sued  as  undisclosed 

(a)  Forster  v,  Mackreth,  L.  R.,  2  Ex.,  at  p.  166  ;  Dickinson  v.  Valpy,  10 
B.  &  C,  128  ;  Fisher  r.  Tayler,  2  Hare,  218. 
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principals  or  dormant  partners  (a),  but  the  law  makes  an  excep- 
tion in  the  case  of  bills  of  exchange.  In  Nicholson  y.  Ricketts  {b), 
two  firms,  of  which  the  defendants  formed  one,  carried  on  joint 
exchange-operations,  each  drawing  bills  on  the  other  and  sharing 
the  profit  or  loss.  The  action  was  brought  against  the  defendant's 
firm  for  a  breach  of  contract  to  accept  bills  drawn  on  them 
by  the  other  firm  in  their  own  name  and  purchased  by  the 
plaintiffs.  It  was  held  that  the  plaintiffs  could  not  recover, 
because,  though  there  might  be  a  partnership  between  defendants 
and  the  other  firm,  yet  there  was  no  evidence  that  the  latter  firm 
had  authority  to  bind  the  defendants  on  bills  drawn  in  their 
own  name  ;  there  was  no  common  partnership-name,  and  nothing 
to  show  that  the  name  of  one  firm  was  intended  to  include 
the  other.  The  same  point  was  raised  on  very  similar  facta 
in  a  recent  case  (c),  where  four  firms  traded  together,  using 
among  themselves  a  common  name,  and  each  drew  on  the  other  in 
its  own  name.  Lord  Justice  Mellish  said,  that  the  case  was  the 
same  as  that  put  by  Crompton,  J.,  in  Nicholson  v.  Richetts : 
*^  Where  A,  B  and  0  are  in  partnership,  and  arrange  that  0  shall 
draw  bills  in  his  own  name  on  A  and  B,  I  think  it  is  impossible 
to  say  that  G's  signature  to  such  bills  binds  the  others." 

It  is  not  within  the  scope  of  a  trade-partner's  authority  to 
open  a  banking  account  on  behalf  of  his  firm  in  his  own  name  (d). 
Such  contracts  must  be  entered  into  in  the  name  of  the  firm  or 
they  will  not  bind  it.  The  firm,  therefore,  cannot  be  made  liable 
on  account  of  a  bill  of  exchange  drawn  in  the  name  of  one  member 
even  though  it  may  have  received  the  proceeds  (e). 

Each  partner  has  authority  to  receive  money  due  to  the  firm 
and  to  give  valid  receipts  (/)  :  but  the  settlement  of  a  debt, 
otherwise  than  by  a  money-payment,  does  not  necessarily  bind 
his  partners.  One  partner  cannot,  any  more  than  an  ordinary 
agent,  compromise  a  debt,  or  set-off  against  it   a  debt  due  from 

(a)  Ad.  on  Cent.,  652  ;  Beckham  v,  Drake,  9  M.  &  W.,  79  ;  Note,  Sec.  230. 
(*)  29  L.  J.,  Q.  B.,  55. 

(c)  In  re  Adansonia  Fibre  Co.,  L.  R.,  9  Cb.,  at  p.  644. 
id)  AlHance  Bank  v.  Kearsley,  L.  R.,  6  C.  P.,  433. 
(c)  Emly  V.  Lye,  16  East,  7. 

(/)  Lindley  on  Partnership,  288,  289  ;  Hawkshaw  v.  Parkins,  2  Swanst., 
546;  Henderson  v.  Wild,  2  Camp.,  560. 
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himself  (a).  One  partner  may  sue  in  the  name  of  all,  or  defend 
an  action  hroaght  against  all  the  partners  (b).  In  one  case  it 
was  held  that  an  agreement  to  stay  proceedings,  entered  into  hy 
two  partners,  bound  the  third  partner,  who  had  originally  insti- 
tuted the  proceedings  without  the  knowledge  of  the  others  (c). 
On  the  other  hand,  it  has  been  held  that  one  partner  cannot  bind 
the  firm  by  an  agreement  to  refer  matters  to  arbitration,  or  by 
consenting  to  judgment  (d). 

It  is  not  in  the  course  of  a  firm's  ordinary  business  to  contract 
for  the  lease  of  a  house,  or  to  make  a  mortgage  of  partnership- 
property,  and  one  partner  cannot,  therefore,  in  respect  of  such 
transactions,  bind  the  rest  (e).  In  partnerships,  however,  where 
authority  to  borrow  money  exists,  there  is  also  authority  to 
pledge  the  firm's  personal  property  (/). 

(2)  Notice  becomes  material  only  when  the  firm  seeks  to 
escape  liability  for  some  act  done  by  one  of  the  members  with 
apparent,  but  without  real,  authority.  The  terms  in  which  the 
Exception  is  expressed  are  rather  wider  than  would  be  warranted 
by  English  law.  For  it  seems  that  there  is  no  decided  case,  that 
persons  "  who  are  aware  of  the  terms  upon  which  partners  have 
agreed  together  to  carry  on  business,  are  deemed  to  contract  with 
them  upon  the  basis  of  the  agreement  come  to  amongst  the  partners 
themselves  "  (g).  Payment  of  a  partnership-debt  by  any  one 
partner  discharges  the  other  partners,  if  the  object  of  the  partner 
paying  was  to  extinguish  the  whole  debt,  or  if  he  made  the  payment 
out  of  the  partnership-funds  (h ) .  But  if  a  firm  is  unable  to  pay 
a  debt,  and  one  partner  out  of  his  own  monies  pays  it,  but  in  such 
a  way  as  to  show  an  intention  to  keep  the  debt  alive  against  the 
firm  for  his  own  benefit,  this  payment  by  him  will  be  no  answer  to 

ia)  Young  v.  White,  7  Beav.,  506. 
lb)  Whitehead  v,  Hnghes,  2  Crom.  &  M.,  318. 

(/!)  Lindley  on  Partnership,  297  ;  Harwood  v.  Edwards,  Gow  on  Part., 
65,  note. 

(d)  Hatton  v.  Boyle,  3  H.  &  N.,  600 ;  Hambidge  v,  De  la  Grouse, 
3  0.  B.,  742. 

(e)  Sharp  v.  MiUigan,  22  Beav.,  606  ;  Jaggeewun-das  Eeeka  Shah  v, 
Bamdas  Brijbookun-das,  2  M.  I.  A.,  487. 

(/)  Beid  V,  HolHnBhead,  4  B.  &  C,  867. 

{ff)  Lindley  on  Partnership,  360. 

ih)  Watters  v.  Smith,  2  B.  &  Ad.,  at  p.  893 ;  Thome  f .  Smith,  10  C.  B.  66d, 
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an   action  brought  against  the  firm  by   the  creditor  suing  on 
behalf  of  the  partner  who  made  the  payment  (a).] 

252.  Where  partners  bare  by  contract  regulated 
Annulment  of  ^^^  defined,  as  between  themselves, 
^^^ra'^^'righte  ^^^'^^  ^^g^'s  *^d  obligations,  such  con- 
and  obligations,  tract  cau  bc  annulled  or  altered  only 
by  consent  of  all  them,  which  consent  must  either 
be  expressed  or  be  implied  from  a  uniform  course 
of  dealing. 

Illustration, 

A,  B  and  C,  intending  to  enter  into  partnership,  execute  written 
articles  of  agreement,  by  which  it  is  stipulated  that  the  nett  profits 
arising  from  the  partnership-business  shall  be  equally  divided  between 
them.  Afterwards  they  carry  on  the  partnership-business  for  many 
years,  A  receiving  one-half  of  the  nett  profits,  and  the  other  half 
being  divided  equally  between  B  and  C.  All  parties  know  of  and 
acquiesce  in  this  arrangement.  This  course  of  dealing  supersedes  the 
provision  in  the  articles  as  to  the  division  of  profits. 

[This  mle  is  clearly  expressed  by  Lord  Eldon  in  the  fol- 
lowing passage:  "In  ordinary  partnerships  nothing  is  more 
clear  than  this,  that  although  partners  enter  into  a  written 
agreement,  stating  the  terms  upon  which  the  joint  concern 
is  to  be  carried  on,  yet,  if  there  be  a  long  course  of  dealing, 
or  a  course  of  dealing,  not  long,  but  still  so  long  as  to  demon- 
strate that  they  have  all  agreed  to  change  the  terms  of  the 
original  written  agreement,  they  may  be  held  to  have  changed 
those  terms  by  conduct.  For  instance,  if  in  a  common  partner- 
ship the  parties  agree  that  no  one  of  them  shall  draw  or  accept  a 
bill  of  exchange  in  his  own  name  without  the  concurrence  of 
all  the  others,  yet,  if  they  afterwards  slide  into  a  habit  of  permit- 
ting one  of  them  to  draw  or  accept  bills  without  the  concurrence 
of  the  others,  this  Court  will  hold  that  they  have  varied  the 
terms  of  the  original  agreement  in  that  respect "  {h). 

This  section  requires  the  consent  of  all  the  partners  ;  but  with 
regard  to  ordinary  matters  connected  with  the  business,  and  not 

(a)  M'lntyre  t?.  MiUer,  13  M.  &  W.,  726. 
\b)  Const  t).  Harris,  1  T.  &  B.,  at  p.  523. 
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therefore  affecting  their  rights  and  obligations  nnder  the  contract, 
the  decision  of  a  majority  is  binding  ;  see  Section  253,  (5).  J 

^  ,    ^  ^  253.     In  the  absence  of  any  con- 

Rules  deter-  ,  ,      . 

miningr  partnera'     tract  to  the  Contrary,  the  relations  of 

mutual  relations,  ,  ,  i        ,i  -i    ^  •        i 

where  no  con-     partners  to  oacu  other  are  determined 

tract  tocontrary.      ^^  ^^^^  following  rules  :— 

(1.)  All  partners  are  joint  owners  of  all  property 
originally  brought  into  the  partnership* 
stock,  or  bought  with  money  belonging 
to  the  partnership,  or  acquired  for  pur- 
poses of  the  partnership-business.  AH 
such  property  is  called  partnership-pro- 
perty. The  share  of  each  partner  in 
the  partnership-property  is  the  value  of 
his  original  contribution,  increased  or 
diminished  by  his  share  of  profit  or 
loss  (1): 

(2.)  All  partners  are  entitled  to  share  equally 
in  the  profits  of  the  partnership- business, 
and  must  contribute  equally  towards  the 
losses  sustained  by  the  partnership : 

(3.)     Each  partner  has  a  right  to  take  part  in  the  - 
management   of    the    partnership-busi- 
ness (2) : 

(4.)     Each  partner  is  bound  to  attend  diligently 
to  the  business  of  the  partnership,   and 
.  is  not  entitled  to  any  remuneration  for 
acting  in  such  business : 

(5.)  When  differences  arise  as  to  ordinary  mat- 
ters connected  with  the  partnership-busi- 
ness, the  decision  shall  be  according  to 
the   opinion  of   the    majority    of   the 
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partners;  but  no  change  in  the   nature 
of  the  business  of  the  partnership  can 
be  made,  except  with  the  consent  of  all 
the  partners  (3) : 
(6.)     No  person   can  introduce   a  new  partner 
into   a  firm  without  the  consent  of  all 
the  partners: 
(7.)     If,   from  any  cause  whatsoever,  any  member 
of  a   partnership   ceases   to  be  so,  the 
partnership   is  dissolved  as  between  all 
the  other  members : 
(8.)     Unless   the  partnership  has  been  entered 
into  for  a  fixed  term,  any  partner  may 
retire  from  it  at  any  time : 
(9.)     Where  a  partnership  has  been  entered  into 
for  a  fixed  term,  no  partner  can,  during 
such  term,  retire,  except  with  the  consent 
of  all  the  partners,  nor  can  he  be  expelled 
by  his  partners  for  any  cause  whatever, 
except  by  order  of  Court: 
(10.)     Partnerships,   whether  entered  into  for  a 
fixed   terra  or  not,  are  dissolved  by  the 
death  of  any  partner  (4). 
[(1)  The  mercantile  notion   of  a  firm  regards  it  as  having 
obligations  and  rights  distinct  from  those  of  the  members  com- 
posing  it,  and  thus,  in  their   accounts,   partners  are   treated  as 
creditors   to  the  firm  for  the  amonnt  of  their  contributions  and 
for  equal  shares  of  the  profits,  and,  on  the  other   hand,    debtors 
to   the  firm  for  all  they  draw  out  of  it  and  for  their  share  of  its 
deficiencies  ;  but  this  notion   does  not  affect  the  legal  rights  of 
partners  between  themselves,  or  towards  third  parties,  which   do 
not  differ  from  those  of  any  other  joint  promisors. 

The  general  rule  is,  that  there  is  equality  in  division  of  profits 
and  losses,  but  the  capital,  or  so  much  of  it   as  has  not  been 
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applied  to  the  liqaidatioo  of  debts,  is  divided  according  to  the 
proportions  in  which  it  was  contiibnted.  Losses  are  paid  first 
oat  of  profits,  next  oat  of  capital,  and  lastly,  bj  recoarse  to  the 
partners  indiridaallj.  The  following  rales  are  giren  bj  Lindlej 
for  the  application  of  assets. 

The  assets  should  be  applied  as  follows : — 

(1)  In  pajing   the  debts  and  liabilities  of  the  firm  to  non- 

partners  ; 
(ii.)     In  pajing  to  each  partner,  rateablj,  what  is  dne  from 
the  firm  to  him  for   adrances   as  distingoished   from 
capital ; 
(iiL)     In  pajing  to  each  partner,  rateablj,  what  is  dne  from 

the  firm  to  him  in  respect  of  capital ; 
(ir.)     The  oltimate  residae,  if  anj,  will  then   be  divisible  as 
profit  between  the  partners  in  eqaal  shares,  anless  the 
contrarj  can  be  shown  (a). 
Thas,  A  and  B  went  into  partnership  withont  written  articles, 
the  parol  agreement  between  them  being  that  profits   and  losses 
shonld  be  shared  eqoallj.     A  died,  and  it  was  foand  that  he  had 
advanced  more  capital  than  B,  to  the  extent  of  £1,900.     The 
nett  assets  were  onlj  £1,400.     It  was  held  that  the  deficiency  of 
£500  was  a  debt  to  which  the  estates  of  both  partners  were  liable 
to  contribnte  eqaally  (b). 

If,  after  payment  of  the  debts,  the  assets  are  not  sufficient  to 
replace  the  capitals  of  both  partners,  they  mast  be  applied  first 
in  repaying  the  one  who  has  brought  in  additional  capital,  and 
the  residae  must  be  divided  between  them  in  proportion  to  their 
capitals  (c). 

(2)  It  is  the  duty  of  every  partner  to  keep  accounts  of  the  busi- 
ness, and  the  right  of  every  partner  to  inspect  the  firm's  accounts :  a 
suit  for  account,  with  a  right  to  discovery,  is  the  remedy  for  one 
who  wishes  to  enforce  this  obligation  against  his  co-partners. 
The  Court  will  restrain  partners  from  preventing  a  co-partner 
from  transacting  the  business  of  the  firm. 

Bee  cases  cited  in  note  to  Section  259. 


(a)  Lindley  on  PartnerBbip,  827. 

(ft)  NoWeU  V.  NoweU,  L.  E.,  7  Eq.,  638. 

(r)  Wood  0.  Soolee,  L.  B.,  1  Ch.,  369. 
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(3)  When  partners  are  equally  divided  upon  matters  connect- 
ed with  the  ordinary  business,  the  rule  in  English  Courts  is  that 
those  who  negative  the  change  should  prevail.  Thus,  one  partner 
cannot  dismiss  an  old,  or  engage  a  new,  servant  against  the  will 
of  his  co-partner  (a).  The  majority  must  act  with  perfect  good 
faith  and  every  partner  must  be  consulted  ;  otherwise  the  Court 
will  not  give  force  to  the  decision  of  the  majority. 

The  provision  that  nothing  but  the  consent  of  all  the  partners 
can  introduce  a  change  in  the  nature  of  the  partnership-business 
is  really  a  branch  of  the  rule  expressed  in  Section  262.  Even 
one  dissentient  partner  cannot  be  bound  by  obligations  which  do 
not  come  within  the  terms  of  the  contract  into  which  he  entered, 
nor  can  he  be  forced  to  retire  from  the  firm  ;  but  he  is  entitled 
to  have  the  concern  carried  on  according  to  the  original  contract, 
untU  the  partnership  is  in  some  way  legally  dissolved.  ^*  If  six 
persons  joined  in  a  partnership  of  life-assurance,"  said  Lord 
Eldon,  "  it  seems  clear  that  neither  the  majority,  nor  any  select 
part  of  them,  nor  five  out  of  the  six,  could  engage  that  partner- 
ship in  marine-insurances  unless  the  contract  of  partnership 
expressly  or  impliedly  gave  that  power :  because,  if  this  was 
otherwise,  an  individual  or  individuals,  by  engaging  in  one 
specified  concern,  might  be  implicated  in  any  other  concern 
whatever,  however  different  in  its  nature,  against  his  consent. . . . 
....  Courts  must  struggle  to  prevent  particular  members  of  those 
bodies  from  engaging  other  members  in  projects  in  which  they 
have  not  consented  to  be  engaged,  or  the  engaging  in  which  they 
have  not  encouraged,  assented  to,  or  empowered,  or  acquiesced  in, 
expressly  or  tacitly,  so  as  to  make  it  not  equitable  that  they  should 

seek  to  restrain  them They  who  seek  to  embark  a  partner  in  a 

business  not  originally  part  of  the  partnership-concern,  must  make 
out  clearly  that  he  did  expressly  or  tacitly  acquiesce  "  (5).  The 
Court  will  restrain  by  injunction  members  of  the  partnership  from 
transacting  in  the  firm's  name  business  which  is  not  within  the 
scope  of  the  partnership. 


(a)  Donaldson  v.  Williams,  1  Crom.  &  H.,  345. 

(*)  NatuBch  1^.  Irving,  Qow  on  Part.,  App.,  398 ;  CouBt  v,  Harris, 
T.  Sc  B.,  at  p.  525 ;  Attomey*Gteneral  v.  Great  Northern  Railway  Ck>., 
1  Dr.  &  Sm.,  154 ;  Emeet  v,  NiohoUs,  6  H.  L.  C,  401. 
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(4)  This  last  rule  follows  from  the  legal  yiew  of  a  firm,  which 
regards  only  the  partners  composing  it,  and  not  the  firm  itself, 
as  having  a  distinct  existence ;  for,  if  dissolution  did  not  ensue 
upon  the  death  of  a  partner,  the  result  would  he  the  introduction 
of  new  partners  into  a  firm  without  the  consent  of  its  memhers  (a). 
Bee  Section  254,  (8).  The  representatives  of  a  deceased  partner 
have  no  right  to  succeed  him  in  the  firm,  unless  there  is  a  distinct 
agreement  to  that  effect. 

The  principle  is  thus  enunciated  by  Lord  Eldon  :  "  The  general 
rules  of  partnership  are  well  settled.  Where  no  term  is  expressly 
limited  for  its  duration,  and  there  is  nothing  in  the  contract 
to  fix  it,  the  partnership  may  be  terminated  at  a  moment's  notice 
by  either  party.  By  that  notice  the  partnership  is  dissolved  to 
this  extent,  that  the  Court  will  compel  the  parties  to  act  as 
partners  in  a  partnership  existing  only  for  the  purpose  of  winding- 
up  the  affairs.  So  death  terminates  a  partnership,  and  notice  is  no 
more  than  notice  of  the  fact  that  death  has  terminated  it."  (&).] 

As  a  partnership,  for  the  duration  of  which  no  term  has  been 
fixed,  may  be  dissolved  at  any  time,  a  decree  for  specific  perform- 
ance of  an  agreement  to  enter  into  such  a  partnership  would  be 
useless  (c)  ;  and  indeed  it  holds,  as  a  general  rule,  that  a  Court 
will  not  decree  specific  performance  of  any  agreement  for  a  part- 
nership (d).] 

When    Court        ^^**    ^^  *'^^  ®^^*  ^^  *  partner  the 

™^^^"oive    Court  may  dissolve  the  partnership  ia 

the  following  cases  :  — 

(1.)  When  a  partner  becomes  of  unsoundmind(l) : 

(2.)     When  a  partner,   other  than   the   partner 

suing,  has  been  adjudicated  an  insolvent 

under  any  law    relating    to    insolvent 

debtors  (2): 

(3.)     When  a  partner,  other  than   the  partner 

suing,  has  done  any  act  by   which   the 

»  '  _ 

id)  Crawshay  o.  Manle,  1  Swanst.,  at  p.  609. 

(*)  lb.,  at  p.  508. 

io)  Specific  Relief  Act,  sec.  21  (d). 

(ji)  Cuddee  v.  Butter,  1  W.  &  T.  L,  0.,  876, 


Digitized  by 


Google 


«BC.  254.]  GROUNDS  FOR  DISSOLUTION.  427 

whole  interest  of  such  partner  is  legally 
transferred  to  a  third  person  (3) : 

(4.)  Wheti  any  partner  becomes  incapable  of 
performing  his  part  of  the  partnership- 
contract  : 

(5.)  When  a  partner,  other  than  the  partner 
suing,  is  guilty  of  gross  misconduct  in 
the  affairs  of  the  partnership  or  towards 
his  partners  (4) : 

(6.)  When  the  business  of  the  partnership  can 
only  be  carried  on  at  a  loss  (5). 

[(1)  The  intervention  of  the  Court  is  necessary  only  when  the 
partnership  is  for  a  fixed  term  :  the   Court  will  not^   generally, 
.  grant  any  relief  in  suits  between  partners  at  will,  unless  there  is 
also  a  prayer  for  dissolution  (a). 

According  to  the  English  decisions,  the  lunacy  of  a  partner 
must  be  oonfirmed  and  incurable  in  order  to  induce  the  Court  to 
grant  a  decree  {b), 

(2)  According  to  English  law,  the  bankruptcy  of  a  partner  of 
itself  immediately  dissolves  a  firm,  whether  it  is  of  definite 
duration  or  not ;  because,  the  bankrupt's  interest  being  trans- 
ferred to  his  assignees,  the  result  of  the  continued  existence  of 
the  firm  would  be  to  introduce  new  members  into  it  (c).  Under 
this  sub-section  application  to  the  Court  is  made  necessary. 

(8)  It  would  be  obviously  unjust  to  allow  a  partnership  for  a 
definite  term  to  be  dissolved  upon  the  transfer  by  one  member  of 
his  interest  to  a  third  person,  at  the  suit  of  the  member  so 
transferring  his  interest,  because  this  would  have  the  effect  of 
giving  any  partner  power  to  do  indirectly  what  he  could  not  do 
directly.  The  other  partners,  however,  are  entitled  to  make  such 
transfer  a  ground  for  dissolution,  because,  otherwise,  they  would 
be  forced  into  a  partnership  which  they  never  contemplated. 
This  sub-section  seems  to  have  the  effect  of  modifying  the  opera- 

(a)  G.  N&gabhtlshanam  v.  E.  Gangajyi,  2  Mad.  H.  0.,  28. 

lb]  Kirby  v.  Carr,  3  Y.  &  C,  Ex.,  184. 

(e)  Crawflhay  v,  Maule,  1  Swanst,  507  n.  (a). 
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tion  of  sub-section  (7)  of  Section  253,  at  least  when  a  partnership 
for  a  definite  term  is  in  question.  In  the  case  of  partnerships  at 
will,  the  transfer  of  one  member's  interest  to  another  would,  it  is 
presumed,  immediately  dissolve  the  firm.  Nice  questions  have 
arisen  as  to  the  rights  of  a  transferee  of  a  partner's  interest,  as 
to  whether  he  is  entitled  to  iiave  an  account,  and  other  like 
points  (a):  for  these  the  Act  makes  no  provision.  The  fact  of 
a  partner  suffering  his  share  to  be  taken  in  execution  of  a  decree 
would,  of  course,  have  the  same  effect  as  a  voluntary  assign- 
ment (6). 

(4)  The  misconduct  of  the  partner  complained  of  must  be  either 
such  as  to  exclude  the  partner  suing  from  taking  part  in  the 
concern,  or  of  a  nature  to  destroy  the  mutual  confidence  which 
should  exist  between  persons  who  are  to  carry  on  a  partnership- 
business.  Thus,  where  one  partner  had  become  liable  to  a  crimin- 
al prosecution  by  reason  of  his  having  been  guilty  of  a  fraudu- 
lent breach  of  trust,  his  co-partner  was  held  to  have  a  right  to 
have  the  partnership  dissolved  (c).  A  man's  own  misconduct  does 
not  entitle  him  to  a  dissolution  for  the  reasons  stated  in  note  (3). 

When  it  appears  that  the  object  of  a  partner's  miscbnduct  is 
to  drive  his  co-partners  to  a  dissolution,  the  Court  will  restrain 
the  misbehaving  partner  by  injunction.  Thus,  where  the 
defendant  insisted  on  the  dissolution  of  a  partnership  entered  into 
with  the  plaintiff  for  a  term  of  years,  and  entered  into  ahother 
partnership,  which  assumed  the  name  of  the  old  firm,  the  Court 
granted  an  injunction  restraining  him  from  carrying  on  trade 
except  with  the  plaintiff  until  the  expiration  of  the  term  (d), 

(5)  It  is  presumed  that  expectation  of  profit  is  contemplated 
in  every  partnership,  and,  therefore,  even  though  it  be  entered 
into  for  a  definite  term,  the  Court  will  dissolve  it,  when  it  is 
shown  that  it  cannot  be  carried  on  except  at  a  loss.  According  to 
the  English  rule,  it  appears  to  be  necessary  also  to  ^how  that  the 
agreed  amount  of  capital  is  exhausted.  A  partner  cannot  be 
compelled  under  such  circumstance  to  bring  in  more  capital  («).] 

(a)  Lindlej  on  Partnership,  698,  960. 
{b)  Johnson  t;  Evans,  7  M.  &  Q.,  240. 

(c)  Bssell  V.  Hay  ward,  30  Beav.,  168. 

(d)  England  r.  Curling,  8  Beav.,  129. 

(r)  Jennings  v.  Baddeley,  3  Kay  k  J.,  78. 
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DiflBointion  of  255.  A  partnership  is  in  all  cases 
Kbmoif  o?  dissolved  by  its  business  being  prohi. 
business.  bited  by  law. 

[  The  business  may  become  illegal,  either  by  some  legislative 
change,  or  by  the  happening  of  some  event  which  makes  it  illegal 
for  the  members  of  the  partnership  to  continue  the  business. 
The  breaking  out  of  war  between  two  countries  in  which  the 
partners  respectively  reside  makes  their  trade  illegal,  and  thus 
dissolves  the  firm.     See  Section  23,  note  (8).] 

256.     If  a  partnership  entered  into  for  a  fixed 

Rights  and  Ob-     *^*'°^  ^®  Continued  after    such  terra 

ligations  of  part-     j^^^g  expired,  the  rights  and  obligations 

ners  in  partner-  r  '  o    ^  o 

ship  continued     of  the  partners  will,  in  the  absence  of 

after  expiry  of  *  , 

term  for  which  it      any    agreement    to     tlie    contrary,    re- 
was  entered  into.  •       xl  i.1  i.  i.1 

mam  the  same  as  they  were  at  the 
expiration  of  the  term,  so  far  as  such  rights  and 
obligations  can  be  applied  to  a  partnership  dissolv- 
able at  the  will  of  any  partner. 

[  By  Section  109  of  the  Indian  Evidence  Act,  the  burden  of 
proving  that  persons  who  are  shown  to  have  been  acting  as 
partners  have  ceased  to  stand  in  that  relation  to  each  other,  is 
thrown  on  the  person  who  affirms  it ;  and  by  this  section  the 
further  presumption  is  created,  that  the  relations  of  such  persons 
continue  to  be  governed  by  the  terms  of  the  original  contract 
which  has  expired,  so  far  as  they  may  be  applicable  to  a  part- 
nership determinable  at  will.  The  same  rule,  with  the  same 
limitation,  obtains  in  the  case  of  a  tenancy  which  is  continued 
after  the  expiration  of  the  term  limited  by  the  lease.  In  Parsons 
V.  Hay  wards  (a),  the  members  of  a  firm  continued  the  business 
aft^r  the  period  limited  by  the  partnership-deed :  it  was  held 
that  the  partnership  could  be  dissolved  only  by  special  notice, 
and  that,  no  notice  having  been  given,  it  still  existed  on  the 
original  terms,  and  a  decree  was  made  for  its  dissolution  on  the 
footing  of  those  terms.] 

(a)  31  L.  J.,  Ch.,  670. 
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257.    Partners  are  bonnd  to  carry  on  the  business 
General  duties    ^^  ^^^  partnership  for  the  greatest 
ofputnen.  common  advantage,   to  be  just  and 

faithful  to  each  other,  and  to  render  tme  accounts 
and  full  information  of  all  things  affecting  the  part* 
nership  to  any  partner  or  his  legal  representatives. 

[  This  and  tbe  two  following  Sections  state  the  rights  and 
obligations  which  form  the  necessary  foundation  of  the  part- 
nership-contract. The  non-obserrance  of  them  maj  amonnt  to 
misconduct  within  the  meaning  of  Section  254,  (5),  or  remedj 
VHBj  be  soaght  bj  the  process  of  a  suit  for  account,  or  bj  injunction. 

An  injunction  to  restrain  a  partner  from  a  breach  of  one  of 
the  duties  imposed  bj  this  Section  will  not,  in  general,  be  grant- 
ed where  the  partnership  is  at  will,  and  where  there  is  no  prayer 
for  dissolution.  In  ffall  t.  Hall  (a),  the  partnership  was  for 
twenty-one  years,  determinable  at  12  months'  notice,  and,  upon 
complaint  that  the  plaintiff  had  been  excluded  by  the  defendant 
from  the  partnership-business,  an  injunction  was  granted  restrain* 
ing  the  defendant  from  applying  the  partnership-monies  otherwise 
than  in  the  ordinary  course  of  business,  and  from  obstructing 
the  plaintiff  in  the  exercise  of  his  rights  under  the  contract. 
The  right  to  apply  to  the  Court  for  relief  may  be  lost  by  the 
conduct  of  the  party  applying ;  for  '^  it  is  a  principle  of  this 
Court  with  respect  to  partnership-concerns,  that  a  partner  who 
complains  that  the  other  partners  do  not  do  their  duty  towards 
him,  must  be  ready  at  all  times,  and  offer  himself,  to  do  his  duty 
towards  them "  (b).  A  breach  of  the  duty  imposed  by  the 
following  Section  will  entitle  a  partner  to  a  decree  for  an  account, 
although  there  is  no  prayer  for  dissolution,  and  no  term  fixed  for 
the  duration  of  the  partnership.] 

Account,  to  258.  A  partner  must  account  to 
teved^w  the  firm  for  any  benefit  derived  from 
^^•®*^    a  transaction  affecting  the   partner. 

aership.  ship, 

(a)  12  Beay.,  414.  (»)  Const  v.  Him^,  T.  k  B.,  at  p.  624. 
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lUuitraiionM, 

(a.)  A,  B  and  C  are  partners  in  trade.  C,  without  the  knowledge  of 
A  and  B,  obtains  for  his  own  sole  benefit  a  lease  of  the  honse  in  which 
the  partnership-business  is  carried  on,  A  and  B  are  entitled  to  parti- 
cipate, if  they  please,  in  the  benefit  of  the  lease. 

(b.)  A,  B  and  C  carry  on  business  together  in  partnership  as  mer- 
chants trading  between  Bombay  and  London.  D,  a  merchant  in 
London,  to  whom  they  make  their  consignments,  secretly  allows  G  a 
share  of  the  commission  which  he  receives  upon  such  consignments,  in 
consideration  of  CTs  using  his  influence  to  obtain  the  consignments  for 
him.  0  is  liable  to  account  to  the  firm  for  the  money  so  received 
by  him. 

[This  and  the  following  Section  seem  to  have  been  intended  as 
explanatory  of  the  preceding  one  ;  but  the  proposition  here  stated 
is  expressed  with  more  latitude  than  is  justified  by  principle  or 
by  the  cases  cited  as  Illustrations.  If  the  firm  be  fully  acquaint- 
ed with  the  fact  of  their  partners'  dealings,  and  with  the  nature 
of  those  dealings,  there  seems  to  be  no  reason  why  he  should  be 
bound  to  account  for  any  benefit  derived  from  them.  The  Court 
of  Chancery,  in  dealing  with  the  relations  of  partners,  or  of 
principals  and  their  agents,  which  stand  upon  the  same  footing, 
has  never  denied  to  a  partner  or  an  agent  the  liberty  of  dealing 
with  his  co-partners  or  principal,  but  has  laid  down,  as  a  rule, 
that  if  he  does  so  deal,  it  is  incumbent  upon  him  to  show  that 
the  dealing  has  been  fair  and  honest,  and  that  all  the  information 
of  which  he  has  been  himself  possessed  has  been  furnished  to  the 
co-partners  or  the  principal,  as  the  case  may  be. 

In  cases  where  one  partner  has  improperly  obtained  for  himself 
a  benefit  from  transactions  affecting  the  partnership,  a  suit  ia 
maintainable  against  him,  although  no  dissolution  is  prayed. 
Thus,  where  one  partner,  being  employed  to  purchase  goods  for 
the  firm,  supplied  the  firm  at  market-price  with  goods  which  he 
had  previously  bought  at  a  lower  price,  and  so  made  considerable 
profits,  it  was  held  that  he  must  account  to  the  firm  for  the  profit 
thus  made  (a).  When  the  personal  interests  of  a  partner  and  hia 
duty  to  his  co-partners  conflict,  the  Court  will  not  allow  the 
transaction  to  stand.  On  the  same  principle,  the  director  of  a 
company,  who  is  also  member  of  a  firm  which   deals  with  the 

■  -H 

(a)  Bentley  «.  Craven,  18  Beav.,  75 ;  See  Reporter's  note,  2  Mad.  H.  0.,81. 
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company,  cannot  retain  his  seat ;  but  the  contract  is  not  avoid- 
ed (a).  It  is  not  only  contrary  to  a  partner's  duty  to  obtain 
an  advantage  at  the  expense  of  his  co-partners,  but  it  is  also  bis 
dnty  to  secure  to  the  firm  benefits  which  it  is  in  his  power  to 
obtain  at  all.  Thus  he  will  not  be  allowed  to  keep  to  himself 
benefits  which  he  gains  by  his  connection  with  the  firm,  or  by  the 
use  of  partnership-property.  Where  one  partner  makes  profits 
out  of  the  use  of  the  partnership-property,  he  is  accountable  for 
such  profits  :  thus,  the  master,  being  also  part-owner  of  a  ship 
which  was  employed  for  the  common  benefit  of  the  owners,  was 
held  to  have  no  right  to  employ  her  in  a  private  speculation  for 
his  own  benefit ;  and  the  Court  declined  to  recognize  any  custom 
excluding  the  other  partners  from  the  enjoyment  of  the  profits  so 
made  {b).  In  the  case  on  which  Illustration  (a)  is  founded,  two 
partners,  having  obtained  in  their  own  names  a  lease  of  the 
partnership-premises,  dissolved  the  partnership,  and  sought  to 
exclude  the  plaintiff,  another  partner,  from  all  interest  in  the 
new  lease.  In  taking  the  accounts  of  the  partnership,  the 
Court  held  that  the  new  lease  should  be  treated  as  part  of 
the  assets  (c).  ] 

259.  If  a  partner,  without  the  knowledge  and 
ObUgations,  to  consent  of  the  other  partners,  carries 
wryi^ffon^-  ^^  ^^y  ^usiness  Competing  or  interfer- 
peting  buBiness.  Jng  with  that  of  the  firm,  he  must 
account  to  the  firm  for  all  profits  made  in  such 
business,  and  must  make  compensation  to  the  firm 
for  any  loss  occasioned  thereby, 

[Where  one  partner  carries  on  a  business  which  competes  or 
interferes  with  the  firm's  business,  he  must  not  only  account  for 
the  profits  so  made,  but  also  make  compensation  for  loss  occa^ 
sioned  by  his  rival  trading.  The  notion  of  a  trade-partnership 
obviously  excludes  the  idea  of  any  member  of  it  being  allowed  to 


(a)  Foster  v,  Oxford,  Wore.  &  Wolv.  Ry.  Co.,  13  C.  B.,  200. 

(b)  Gardner  v,  M'Catcheon,  4  Beav.,  534  ;  Olegg  r.  Fish  wick,  1  Mac.  Sc 
0.,  294 ;  Clegg  v.  Edmondson,  8  De  O.  M.  &  O.,  787. 

.  (c)  FeatherBtonhangh  v,  Fenwick,  17  Yes.,  298. 
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carry  on  a  business  which  in  any  way  comes  into  competition 
with  it.  Thus,  where  plaintiff  and  defendant  became  partners 
for  the  purpose  of  carrying  out  a  Government  contract,  and 
afterwards  the  defendant  entered  into  a  secret  agreement  with 
other  parties  for  the  purpose  of  carrying  out  a  similar  contract, 
a  decree  was  made  in  faror  of  the  plaintiff,  who  claimed  a  share 
in  the  profits  made  by  the  defendant  under  the  secret  agreement  (a). 
The  right  to  an  account  under  this  Section  depends  on  the 
matter  complained  of  being  transacted  without  the  knowledge 
and  consent  of  the  other  party.  Acquiescence  on  his  part  will 
disentitle  him  to  relief.] 

260.     A   continuing  guarantee,  given  either  to  a 
Revocation  of    firm  or  to  a  tliird  person,  in  respect  of 
^"t^^l^Sg"     the   transactions   of  a  firm,  is,  in  the 
in  firm.  abscncc  of  agreement  to  the  contrary, 

revoked  as  to  future  transactions  by  any  change  in 
the  constitution  of  the  firm  to  which,  or  in  respect 
of  the  transactions  of  which,  such  guarantee  was 
given. 

[A  change  in  the  constitution  of  a  firm,  whether  it  is  creditor 
or  debtor  with  regard  to  the  guaranteed  matter,  alters  the  risk 
of  the  surety ;  and  he  is,  therefore,  released.  This  Section  is 
taken  from  19  &  20  Vic,  c.  97,  the  fourth  Section  of  which 
enacts  that  **  no  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  made  to  a  firm  consisting  of  tw6  or  more 
persons,  or  to  a  single  person  trading  under  the  name  of  a  firm, 
and  no  promise  to  answer  for  the  debt,  <&c.,  of  a  firm  consisting 
of  two  or  more  persons,  or  of  a  single  person  trading  under  the 
name  of  a  firm,  shall  be  binding  on  the  person  making  such 
promise  in  respect  of  anything  done  or  omitted  to  be  done  after 
a  change  shall  have  taken  place  in  any  one  or  more  of  the 
persons  constituting  the  firm,  or  in  the  person  trading  under 
the  name  of  a  firm,  unless  the  intention  of  the  parties  that  such 
promise  shall  continue  to  be  binding  notwithstanding  such 
change,  shall  appear  either  by  express  stipulation  or  by  necessary 

(a)  Lock  V,  Lynam,  4  Ir.  Oas.,  188. 
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implication  from  the  nature  of  the  firm,  or  otherwise."  This 
section  of  the  Statute  is  simply  declaratory  of  the  Common  law, 
for,  previonsly  to  its  passing,  it  was  held  that,  where  a  guarantee 
was  given  for  several  persons  or  to  several  persons,  it  would  not 
be  binding  after  the  death  or  retirement  of  any  one  of  them,  and 
would  not  enure  for  the  benefit  of  the  survivors  of  them  (a). 
The  introduction  of  a  new  partner  has  a  similar  effect  on  the 
surety's  liability  (b).  If,  however,  the  guarantee  were  given  to  or 
for  persons  described  as  a  class  or  firm,  it  seems  that  the  security 
would  be  held  valid  after  a  change  in  the  constitution  of  the  class  (c), 
for  then  it  is  to  be  inferred  that  the  surety  intended  to  bind 
himself  in  favor  of,  or  with  regard  to,  a  fluctuating  body  of  persons.] 

261.     The  estate  of  a  partner  who 
Non-Uabiiity    lias  (lied  is  not,  in  the  absence  of  an 

of  deceased  part-  ,      i«    i  i      •  i. 

ner'8  estate  for  express  agreement,  liable  m  respect 
Tatt"''*  ''^^"  of  any  obligation  incurred  by  the  firm 
after  his  death. 
[The  death  of  a  partner  dissolves  the  firm,  and,  therefore, 
puts  an  end  to  the  authority  given  to  each  member  to  act 
for  the  other.  In  respect  of  obligations  incurred  before  his 
death,  the  estate  of  the  deceased  partner  remains  liable,  as  does 
that  of  any  other  promisor.  The  rule  of  survivorship  does  not 
obtain  between  partners ;  but  the  survivors  are  entitled  to  have 
the  partnership-debts  liquidated,  and  to  charge  the  estate  of  the 
deceased  with  his  share.  For  instance,  the  benefit  and  the  liabi- 
lity of  a  joint  contract  belong  to  the  surviving  partners  and  the 
representatives  of  the  deceased.  "  The  general  rule  is,  that  the 
interest  which  the  testator  had  in  a  chose  in  action  jointly  with 
another,  shall  not  pass  to  his  executor :  yet  per  legem  mercatoriam^ 
as  formerly  mentioned,  an  exception  was  established  in  favor  of 
merchants,  which  has  been  extended  to  all  traders,  and  persons 
engaged  in  joint  undertakings  in  the  nature  of  trade.  But  in 
these  cases,  although  the  right  of  the  deceased  partner  devolves 


(a)  University  of  Cambridge  v.  Baldwin,  5  M.  &  W.,  580;  Chapman  v. 
Beokington,  3  Q.  B.,  703. 

(J)  Add.  on  Cont,  562  ;  Pease  v.  Hirst,  10  B.  &  C,  at  p.  126  ;  Kipling 
V.  Turner,  5  B.  &  A  ,  at  p.  262. 

(<?)  Wright  V.  RnflseU,^2  W.  Bl.,  at  p.  935,  n.  (J). 
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on  his  executor,  it  is  uow  fallj  settled  that  the  remedy  sarvives 
to  his  companion,  who  alone  must  enforce  the  right  hj  action,  and 
will  be  liable,  on  recovery,  to  account  to  the  executor  or  adminis- 
trator for  the  share  of  the  deceased  "  (a). 

The  executors  are  accordingly  entitled  to  have  their  share  of 
the  profit  arising  out  of  the  joint  contract  to  which  their  testator 
was  a  party  (b).  On  the  other  hand,  the  creditors  of  the  firm  can 
also  proceed  against  the  estate  of  the  deceased  partner,  subject, 
however,  to  the  provision  stated  in  the  following  section,  that 
his  separate  estate  is  primarily  liable  to  his  separate  creditors. 
There  was,  formerly,  some  doubt  whether  a  creditor  could  adopt 
this  course  without  first  having  recourse  to  the  surviving  partners ; 
but  it  is  now  settled  that  he  can  ;  he  must,  however,  make  the 
surviving  partners  parties  to  the  suit  (c).  If  a  suit  has  already 
been  instituted  for  the  administration  of  the  deceased's  estate,  a 
creditor  of  the  firm  can  go  in  and  prove  against  it(d).  As  the 
death  of  a  partner  of  itself  works  a  dissolution,  the  estate  of  the 
deceased  partner  does  not  become  liable  for  debts  incurred  by  the 
continuing  partners,  merely  because  no  notice  of  dissolution  is 
given  (e).  If  the  representatives  of  the  deceased  carry  on  the 
business,  they  incur  a  personal  liability  on  contracts  entered 
into  after  his  death;  but  if  they  do  so  by  the  direction 
of  the  deceased,  they  will  be  entitled  to  an  indemnity  out 
of  his  estate,  and  so  much  of  his  estate  as  he  has  devoted 
to  the  business  will,  it  seems,  become  liable  to  persons  who 
become  creditors  after  his  death  (J),  Such  creditors,  however, 
are  not  allowed  to  compete  with  his  other  creditors  {g).  The 
mere  fact  of  assets  of  the  deceased  remaining  in  the  business  and 
payments  being  made  to  the  representatives  in  respect  of  them, 
does  not  necessarily  constitute  them  partners  (h).  If  the  survivor 
carries  on  the   business   with  the   capital  of  the  deceased,  the 

(a)  Williams  on  Executors,  789. 

(b)  McOleanv.  Kennard,  L.  R.,  9  Ch.,  336. 

(c)  Wilkinson  v.  Henderson,  1 M.  &  K.,  682 ;  Devaynes  v.  Noble,  1  Mer., 
676 ;  Seton  on  Decrees,  650  ;  Vniliamy  v.  Noble,  3  Mer.,  at  p.  619. 

(d)  Cowell  V,  Sikes,  2  Ruas.,  191. 

(e)  VuUiamy  v.  Noble,  3  Mer.,  at  p.  614. 
(/)  Em  parte  Garland,  10  Ves.,  110. 

is)  Cntbush  r.  Cutbusb,  1  Beav.,  184. 
(A)  Holme  V,  Hammond,  L.  R.,  7  Ex.,  218. 
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division  of  profits  will  be  governed  bj  eonsiderations  of  the 
source  of  profit,  the  nature  of  the  bnsiness,  and  the  other  cir- 
cnmstance  of  the  case  (a).  The  estate  of  a  deceased  partner  maj 
be  discharged  from  liability  in  the  same  manner  as  a  retiring 
partner.  Thus,  if  a  creditor  lies  by  and  allows  the  estate  to  be 
administered  without  making  any  claim,  the  Court  will  not  assist 
him  in  a  resort  to  the  assets  of  the  deceased  (b),'] 

262.  Wliere  tbere  are  joint  debts  due  from  tlie 
partnership,  and  also  separate  debts 
pa^rtneTsVi^  ^w^  from  any  partner,  the  partnership. 
^^*^*^bto!  ^  property  must  be  applied  in  the  first 
instance  in  payment  of  the  debts  of 
the  firm,  and  if  there  is  any  surplus,  then  the  share 
of  each  partner  must  be  applied  in  payment  of  his 
separate  debts  or  paid  to  him.  The  separate  pro- 
perty of  any  partner  must  be  applied  first  in  the 
payment  of  his  separate  debts,  and  the  surplus  (if 
any)  in  the  payment  of  the  debts  of  the  firm. 

[This  Section  lays  down  the  rules  which  are  to  be  observed 
in  the  distribution  of  assets,  in  whatever  mode  the  partnership 
may  be  dissolved.  The  rule  that  the  partnership-property  must 
be  applied  first  to  the  payment  of  the  partnership-debts,  is 
for  the  benefit,  as  well  of  the  members,  as  of  the  creditors 
of  the  firm.  Upon  dissolution  each  partner  has  a  lien  on 
tlie  joint  property  of  the  firm  for  the  purpose  of  having 
it  applied  in  discharge  of  the  joint  debts,  and  upon  the  surplus 
for  the  purpose  of  having  it  applied  in  payment  of  what  may  be 
due  to  the  partners  respectively.  "  In  no  one  of  those  cases  "  said 
Lord  Eldon,  ♦*  can  it  be  said,  that  to  all  intents  and  purposes  the 
partnership  is  dissolved ;  for  the  connection  still  remains  until 
the  affairs  are  wound-up.  The  representative  of  a  deceased 
partner,  or  the  assignees  of  a  bankrupt-partner,  are  not  strictly 
partners   with  the  survivor,   or  tlie  solvent  partner :  but  still  in 

(a)  Willett  V.  Blanford,  1  Hare,  253. 

(J)  Oakeley  v.  Pasheller,  4  CI.  &  F.,  207;  Robinson  r.  Alexander, 
2  CI  k  F.,  717. 
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either  of  those  cases  that  community  of  interest  remains,  that  is 
necessary,  until  the  affairs  are  wound-up :  and  that  requires,  that 
what  was  partnership-property  before  shall  continue,  for  the 
purpose  of  a  distribution,  not  as  the  rights  of  the  creditors,  but 
as  the  rights  of  the  partners  themselves,  require :  and  it  is 
through  the  operation  of  administering  the  equities,  as  between  the 
partners  themselves,  that  the  creditors  have  that  opportunity  "  (a). 
The  partnership-property  affected  by  this  Section  is  that  pro- 
perty which  belonged  to  the  firm  at  the  time  of  its  dissolution.  It 
includes  all  that  was,  at  the  commencement  of  the  partnership, 
thrown  into  the  common  stock,  and  whatever  has,  during  its 
continuance,  by  means  thereof,  been  added  to  it.  Separate 
property  is  that  in  which  the  partners  are  separately  interested 
at  the  time  of  the  dissolution.  Property,  therefore,  which  has 
been  acquired  in  the  partnership  after  its  dissolution  is  not  to  bd 
treated  as  partnership-property ;  and  that  which,  though  origi. 
nally  partnership-property,  has  by  virtue  of  a  bond  fide  agreement 
been  converted  into  separate  property  before  the  dissolution, 
cannot  be  claimed  by  joint  creditors  as  partnership-property. 
Separate  property  may  similarly  be  converted  into  joint  property ; 
but  the  agreement  by  which  the  conversion  is  effected  must,  in 
any  case,  be  completely  executed  and  mnst  be  in  good  faith  (b). 

The  lien  of  a  partner  on  partnership-assets  exists  against  his 
co-partners  and  all  persons  claiming  through  them  (c) ;  and; 
similarly,  the  creditor's  right  may  be  exercised  against  the 
representatives  of  a  deceased  partner.  The  reason  of  the  rule 
stated  in  the  Section  is  thus  given  by  Lord  Hardwicke.  "  Joint 
creditors,  as  they  gave  credit  to  the  joint  estate,  have  first 
their  demand  on  the  joint  estate,  and  separate  creditors,  as  they 
gave  credit  to  the  separate  estate,  have  first  their  demand  on 
the  separate  estate ''(e^y.  Although  the  reason  of  the  rule  has 
been  frequently   condemned   as    artificial,   the  doctrine  has  been 

(a)  Ex  parte  Williams,  11  Ves.,  at  p.  4.  See  also  Knox  v.  6ye,  L.  R.,  6 
H.  L.,  656,  in  which  case  the  Lord  Chancellor  and  Lord  Westbury  differed 
as  to  whether  there  is  a  fidnciarj  relation  between  a  sorviving  partner  and 
the  representatives  of  his  deceased  partner. 

(()  Ex  parte  Owen,  4  De  G.  &  Sm.,  351 ;  Ex  parte  Bowlandson,  1  Rose,  89. 

(<?)  Be  Langmeads  Trusts,  20  Beav.,  20. 

id)  Twiss  r.  Maasey,  1  Atk.,  67. 
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applied   in   all  cases   where   deficiency   of  assets   has  made  its 
application  necessary  (a).] 

263,    After    a    dissolution    of    partnership,  the 
Continuai^ceof    rights  and  obligations  of  the  partners 
S^o^iigSfo^     continue  in   all   things  necessary  for 
after dissoiuUon.     winding-up    the  busincss  of  the  part- 
nership. 

[The  authority  of  each  partner  to  bind  the  firm  by  contracts, 
such  as  were  originally  contemplated  by  the  partnership,  ceases 
on  its  dissolution  :  but  certain  powers  still  belong  to  them  for 
the  purpose  of  giving  effect  to  the  rights  which  the  preceding 
Section  reserves  to  them.  '^  The  general  law"  it  has  been  said, 
"  is  clear,  that  a  partnership,  though  dissolved,  continues  for  the 
purpose  of  winding-up  its  affairs.  Each  partner  has,  after  and 
notwithstanding  the  dissolution,  full  authority  to  receive  and 
pay  money  on  account  of  the  partnership,  and  has  the  same 
authority  to  deal  with  the  property  of  the  partnership,  for 
partnership-purposes,  as  he  had  during  the  continuance  of  the 
partnership.  This  must  necessarily  be  so.  If  it  were  not,  at 
the  instant  of  the  dissolution,  it  would  be  necessary  to  apply 
to  this  Court  for  a  receiver  in  every  case,  although  the  partners 
did  not  differ  on  any  one  item  of  the  account  "(i).  The 
accounts  must  be  kept  open  for  the  purpose  of  debiting  and 
crediting  the  proper  parties  with  the  monies  payable  by  or  to 
them  in  respect  of  matters  incidental  to  the  winding  up  as  well 
as  in  respect  of  old  transactions  (c).  The  representatives  of  a 
deceased  partner  are  entitled  to  have  the  partnership  pro- 
perty sold  (d) ;  but  they  are  not  entitled  to  interfere  with  the 
surviving  partner  in  the  winding-up.  If  any  partner  exceeds 
his  powers  or  misconducts  himself  in  the  winding-up,  the 
Court  will  restrain  him,  or,  if  necessary,  will  exclude  all  the 
parties    from  management  of    the  business  («) .     The  Court  is 

(a)  Bidgway  v,  Clare,  10  Beav.,  111. 

(»)  Batchart  v.  Dresser,  4  De  O.  M.  &  Q.,  at  p.  644. 

(c)  WiUett  V,  Blanford,  1  Hare,  253. 

(d)  Crawshay  v,  Maule,  1  Swanst.,  495. 

(0  Hall  V.  Hall,  3  Mao.  k  O.,  at  p.  86  ;  Crawshay  v.  Collins,  15  Yes.,  918. 
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relactant  to  exclude  the  partners  themselyes  and  appoint  a 
receiver ;  and  a  receiver  is  not,  therefore,  except  on  special  grounds, 
appointed,  when  the  firm  consisted  of  several  memhers.  The 
proper  course  in  such  a  case  is  for  those  who  complain  of  the 
conduct  of  an  individual  partner  to  proceed  against  him  hy  injunc- 
tion only.  The  Court  has  interfered  by  appointing  a  receiver 
in  the  following  cases :  where  a  partner  colluded  with  the  firm's 
debtors  (a) ;  where  one  carried  on  a  separate  trade  with  the  joint 
property  (b) ;  where  a  surviving  partner  insisted  on  carrying  on  the 
business  and  risking  the  assets  of  the  deceased  partner  (c)  ;  where 
there  is  such  mismanagement  as  to  endanger  the  whole  concern  {d) ; 
where  those  having  the  control  of  the  assets  made  away  with 
them  (e). 

The  appointment  of  a  receiver  excludes  all  the  parties  frbm 
taking  any  part  in  the  business  of  winding-up.  The  receiver  is 
an  officer  of  the  Court,  and,  therefore,  interference  with  him 
or  the  property  under  his  charge  amounts  to  a  contempt  of 
Court  (/).] 

264.     Persons  dealing   with   a  firm  will  not  be 
Notice  of  disao-     ^^fi^cted  by  a  dissolution   of  which  no 
lution.  public  notice  has  been  given,  unless 

they  themselves  had  notice  of  such  dissolution. 

[A  person  who  has  ceased  to  be  member  of  a  firm  can  be 
liable  on  its  fresh  contracts  only  on  the  ground  that  the  existing 
members  are  clothed  with  an  ostensible  authority  to  act  on  his 
behalf :  where  the  person  sought  to  be  made  liable  has  been  a 
dormant  partner,  no  ostensible  authority  has  ever  existed  :  where 
notice  of  dissolution  has  been  received,  or  publicly  given,  the 
ostensible  authority  has  ceased  to  exist.  The  question  of  notice, 
therefore,  only  becomes  important,  when  the  person  sued  was 


(a)  Eetwick  v.  Oonningsby,  1  Vem.,  118. 
(ft)  Harding  v.  Glover,  18  Ves.,  281. 

(c)  Madgwlck  v.  Wimble,  6  Beav.,  496. 

(d)  De  Tastet  o.  Bordien,  2  Bro.  G.  G.,  note  to  Philips  v.  Atkinson,  272. 
(tf)  Evans  v,  Coventry,  6  De  G.  M.  &  G.,  911. 

(/)  Lane  r.  Sterne,  3  Giff.,  629. 
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a  known  partner  of  the  firm.  An  advertisement  is  the  usual  mode 
of  giving  notice  ;  but  a  change  in  the  name  of  the  firm  appear- 
ing on  the  door,  or  on  the  face  of  cheques  of  a  firm,  has  been 
held  sufficient  (a).  Proper  notice  having  been  given,  an  exrpartner 
does  not  continue  liable  simply  because  a  copartner  continues 
to  carry  on  the  same  business  in  the  old  name  (5.)  See  notes  to 
Sections  245  and  246.  According  to  the  English  cases,  notice 
given  generally,  as  by  advertisement,  does  not  afi*ect  old  cus- 
tomers, unless  it  can  be  brought  to  their  knowledge.  This 
distinction  is  not  recognized  in  the  Section,  and  the  only 
question  which  can  arise  is  as  to  the  meaning  of  the  term  "  publio 
notice."] 

265.  In  the  absence  of  any  contract  to  the  con- 
Right  of  part-  trary,  after  the  termination  of  a  part- 
wiTdSg^^J^'by  nership,  each  partner  or  his  represen- 
mi^ti^n^''  ^i  <^tives  may  apply  to  the  Court  to 
partnership.  wind-up    the  business  of  the  firm,  to 

provide  for  the  payment  of  its  debts,  and  to  distri- 
bute the  surplus  according  to  the  shares  of  the 
partners  respectively. 

Explanation, — The  Court  in  this  section  means  a 
Court  notanferior  to  the  Court  of  a  District  Judge 
within  the  local  limits  of  whose  jurisdiction  the  place 
or  principal  place  of  business  of  the  firm  is  situated. 

[From  the  first  words  of  this  Section  it  would  seem  that  a 
contract  restricting  members  of  a  firm  from  applying  to  the 
Court  for  the  purpose  of  haying  the  business  wound-up  is  legal 
within  the  meaning  of  the  Exceptions  to  Section  28. 

A  suit  for  dissolution  is  the  process  by  which  the  assistance 
of  the  Court  in  the  winding-up  is  obtained.  All  the  partners 
or  their  representatives  must  be  made  parties  to  it  (c).] 

(a)  M'lver  «.  Humble,  16  East,  169 ;  Barfoot  y.  OoodaU,  3  Camp.,  at 
p.  149. 

(b)  Newsome  v.  Coles,  2  Gamp.,  617. 
{c)  Ck>x  V.  Stephens,  9  Jar.,  N.  S.,  1144. 
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266.     Extraordinay  partnerships,   such  as  part- 
limited  Uabm-    nerships  with  limited  liability,   incor- 
i^cr/S^rtltd     Porated  partnerships,  and  joint-stock 
jtt^^i^"^    companies,  shall  be  regulated  by  the 
pa^«s«  law  for  the  time  being  in  force  relat- 

ing thereto. 

[Tliis  Section  guards  against  the  possibility  of  any  of  the 
foregoing  Sections  being  construed  as  interfering  with  the 
provisions  of  the  Indian  Companies'  Act  or  the  special  Acts 
under  which  certain  Companies  hare  been  incorporated.  ] 


56 
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ENACTMENTS  REPEALED. 

SCHEDULE. 

Enactments  repealed. 

Statutes. 


Stat.  29  Car.  2, 

cap.  3 
Stat.  11  Sc  12 

Vic,  cap.  21. 


An  Act  for  prevention  of  frauds  and  per- 

jnriee. 
To  consolidate  and  amend   the  law    re- 
lating to  insolvent  debtors  in  India. 


Sees.  1,  2,  By 

4  and  17. 
Section  42. 


Acts. 


Act  XIII  of 
1840. 


Act  XIV  of 
1840. 


Act  XX  of 
1844. 


Act  XXI  of 

1818. 
Act  V  of  1866 


Act  XV  of 

1866. 
Act  VIII  of 

1867. 


An  Act  for  the  amendment  of  the  law 
regarding  factors,  by  extending  to  the 
territories  of  the  East  India  Company, 
in  cases  governed  by  English  law, 
the  provisions  of  the  Stat.  4  Geo.  iv, 
o.  83,  as  altered  and  amended  by  the 
Stat.  6  Geo.  iv,  c.  94. 

An  Act  for  rendering  a  written  memo- 
randum necessary  to  the  validity  of 
certain  promises  and  engagements,  by 
extending  to  the  territories  of  the 
East  India  Company,  in  cases  governed 
by  English  law,  the  provisions  of  the 
Stat.  9  Geo.  iv,  cap.  14. 

An  Act  to  amend  the  law  relating  to  ad- 
vances bond  fide  made  to  agents  in- 
trusted with  goods,  by  extending  to 
the  territories  of  the  East  India  Com- 
pany, in  coses  governed  by  English 
law,  the  provisions  of  the  Statute  5  Sc 
6  Victoria,  o.  39,  as  altered  by  this 
Act 

An  Act  for  avoiding  wagers         

An  Act  to  provide  a  summary  procedure 
on  bills  of  exchange,  and  to  amend  in 
certain  respects  the  commercial  law  of 
British  India. 

An  Act  to  amend  the  law  of  partnership 
in  India. 

An  Act  to  amend  the  law  relating  to 
horse-racing  in  India. 


The  whole. 


The  whole. 


The  whole. 


The  whole. 
Sees.  9&10. 

The  whole. 
The  whole. 
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A. 
ABANDONMENT 

of  contract,  151,  153,  154,  189,  255 
of  ownership  by  bailor,  328 
See  Renunciation  Repudiation. 

ABATEMENT 
of  damages,  150 

ACCEPTANCE 

of  proposals  how  made,  30,  31,  42 
when  completely  communicated,  31 
in  mode  pointed  out  by  proposal,  32 
specified  time  allowed  for,  33,  35 
when  revocable,  34 

must  be  within  reasonable  or  prescribed  time,  34 
revocation  by  failure  to  falfil  condition  precedent  to,  35 
necessary  to  convert  proposal  into  contract,  37 
must  be  absolute,  37 
must  be  reasonably  expressed,  37 
variance  between  offer  and,  38 
of  consideration,  when  acceptance  of  proposal,  42 
of  performance  from  third  person,  157 
of  performance  at  other  than  agreed  time,  172,  174 
of  new  contract  in  substitution,  189 
of  bill  of  exchange  in  lieu  of  debt,  190 
in  cash,  of  sum  less  than  debt,  190 
of  something  in  place  of  performance,  192 
of  proposal  for  sale,  231 
of  goods  not  conforming  to  warranty,  284,  285 
distinction  between  delivery  and,  285 
conduct  of  buyer  evidencing,  286 
of  goods  at  auction -sale,  289 
of  employment  by  agent,  effect  of,  348 
of  bill  without  authority,  360,  361 
See  Acceptor, 
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ACCEPTOR 

of  bill  of  exchange,  pledge  bj,  on  insolvency  of  drawer,  26 

communication  of  proposal  when  complete  against,  31 

effect  of  knowledge  by,  of  death  or  insanity  of  proposer,  36 

of  shares,  when  bound  as  shareholder,  39 

of  bill  of  exchange  for  accommodation,  298,  309 

of  new  security  from  debtor,  when  not  discharging  surety,  301 

of  interest  by  creditor  from  debtor,  306 

of  bill  for  honor  of  drawer,  power  of,  to  raise  money,  354 

ACCIDENT  POLICY, 

effect  of  recoTcry  under,  by  suitor  against  railway,  224 

ACCORD 

and  satis&ction,  discharge,  ailer  breach,  by,  190,  193 

ACCOUNT 

to  be  rendered  by  pledgee  to  unpaid  vendor,  264 

to  be  rendered  by  pawnee,  343 

suit  for,  by  partner,  424 

right  to,  of  transferee  of  partner's  interest,  428 

right  of  partner  to  decree  for,  430 

to  be  rendered  by  partner  to  firm,  430 

to  be  rendered  by  competing  partner,  432,  433 

ACCOUNTS 

neglected  by  sub^agent,  responsibility  of  agent  for,  356 

agent  bound  to  render,  373 

between  parties  to  contract,  394,  395,  398 

rights  and  duties  of  partners  as  to,  424 

of  partnership  how  regulated,  430 

duties  of  partners  as  to,  430 

right  of  partner  to,  432 

of  dissolved  partnership,  438 

ACKNOWLEDGMENT 

of  title  of  depositor  or  pawner,  331,  343 

ACQUIESCENCE 
in  acceptance,  42 
by  waiver  of  fraud,  83 
in  continuance  of  contract  after  breach,  148 
in  breach,  156,  216 
in  defence  of  suit,  287,  292 
ratification  by,  360 

in  competing  business  bars  partner's  right  to  relief,  433 
See  Aisent,  Conient, 
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ACT 

fitted  to  deceive,  69 
specially  declared  to  be  fraudnlent,  69 
lawfully  doHe  for  another,  204 
Abkari  (Bengal),  XXI  of  1856,  p.  97 

(Madras),  1  of  1866,  p.  97 
Bankruptcy,  12  &  13  Vic,  c.  106,  pp.  27,  302 

laws,  16,  107 
Bills  of  Exchange,  VI  of  1840,  pp.  21,  42,  48 

summary  procedure  on,  V  of  1 866  repealed,  p.  442 
X  of  1877,  chap.  39,  p.  21 
Bills  of  Lading,  IX  of  1856,  pp.  21,  264 
Carriers,  III  of  1865,  pp.  21,  221,  248,  321 
Civil  Procedure,  VIII  of  1859,  pp.  225,  321 

8.  192,  p.  224 
X  of  1877,  p.  225 

8.  39,  p.  349 
s.  Ill,  p.  166 
8.  206,  p.  210 
86.  344—360,  p.  142 
cap.  33,  p.  335 
8.  506,  p.  131 
8.  523,  p.  131 
8.  525,  p.  131 
Coinage,  XXIII  of  1870,  ss.  12,  13,  p.  148 
Common  Law  Procedure,  15  &  16  Vic,  c.  76,  p.  130 

23  &  24  Vic,  c  126,  p.  130 
Companies,  X  of  1866,  p.  230 
Contracts  with  artificers,  XIII  of  1859,  p.  20 
for  labor,  VI  of  1865  (Bengal),  p.  21 
Vofl866(Madra8),  p.  21 
with  emigrants,  VII  of  1871,  p.  21 
suits  of  Hindus  and  Muhammadans  as  to,  21  Geo.  Ill, 

c.   70,  8. 12, 
pp.  21,  22 
37  Geo.  Ill, 
c  142, 8.12, 
p.  21 
wagering,  XXI  of  1848,  pp.  134, 135,  442 
lU  of  1865  (Bom.X  p.  135 
VIII  of  1867,  pp.  134,  135,  442 
See  Wageri,  under  head  ACT. 
writing  necessary,  XIV  of  1840,  p.  442 
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Currency,  III  of  1871,  s.  15,  p.  US 
Evidence,  I  of  1872,  s.  12,  p.  225 
s.  18,  p.  353 
8.  38,  p.  94 
s.  62,  p.  143 
8.  91,  p.  61 

8.  92,  pp.  50,  91,  190,  191,  316 
8.  93,  p.  133 
8.  94,  p.  62 
8.  96,  p.  62 
8.  97,  p.  133 
8.  109,  pp.  413,  429 
8.  Ill,  p.  67 
8.  114,  p.  117 
8.  115,  pp.  61,411,  413 
8.  117,  p.  334 
Factors,  6  Geo.  IV,  c.  94,  p.  272 

5  &  6  Vic,  c.  39,  pp.  272,  273,  344 
40  &  41  Vic,  c  39,  p.  273 
XIIIofl840,  p.  442 
XXofl844,p.  442 
General  Clauses,  I  of  1868,  p.  230 
Government  Notes,  III  of  1871,  p.  148 
Insolvency,  11  &  12  Vic,  c  21,  p.  142 

8.  24,  p.  76 
IV  of  1872  (Punjab),  p.  142 
Interest,  XXXH  of  1839.  pp.  21,  46 
XXVniofl855,pp.  21,  46 
King  of  Oudh,  VIII  of  1862,  p.  142 
XIIIofl868,  p.  142 
Limitation,  IX  of  1871,  pp.  51,  331 

XV  of  1877,  pp.  91,  118,  119,  143,  184,  186,  208,  331 
B.  10,  p.  331 
8.  20,  p.  353 
sch.  II,  No.  145,  p.  343 
Lotteries,  XXVII  of  1870,  s.  14,  p.  136 
Majority,  IX  of  1875,  pp.  50,  51,  52 
Marriage,  XXI  of  1866,  p.  21 
IIIofl872,  p.21 
XV  of  1872,  p.  21 
Married  Women,  33  &  34  Vic,  c.  93,  p.  53 
87  &  38  Vic,  c  50,  p.  53 
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Married  Women,  37  &  38  Vic,  c.  62,  p.  53 

X  of  1865  (Succession  Act),  8.  4,  pp.  51,  53,  54 
IV  of  1869  (Divorce),  s.  24,  p.  54 
Married  Women's  Property,  III  of  1874,  p.  54 
Mercantile  law  amendment,  19  &  20  Vic,  c  97,  pp.  259,  433,  434 
Merchant  Shipping,  17  &  18  Vic,  c.  104,  p.  21 

lof  1859,  p.  21 
Minors,  XL  of  1858,  p.  51 
XXof  1864,  p.  52 
IV  of  1870  (Bengal),  51 
IX  of  1871,  p.  51 
IV  of  1872  (Punjab),  pp.  51,  52 
XIII  of  1874,  European  British  Minors,  in  Punjab,  Oudh, 

and  other  Provinces,  52 
IX  of  1875,  The  Indian  Majority  Act,  50,  51,  52 
Reg.  II  of  1803  (N.  W.  P.),  52 
Reg.  V  of  1804  (Madras),  52 
Municipal  Commission,  IX  of  1867  (Madras),  48 

III  of  1872  (Bombay),  49 

IV  of  1873  (Punjab),   48 
IV  of  1876  (Bengal),  49 
Vof  1876  (Bengal),  49 

Nabob  of  Carnatic,  XXI  of  1868,  142 
Partnership,  28  &  29  Vic,  c  86,  p.  409 

XV  of  1866,  pp.  408,  410,  442 
Pawnbroker's,  39  &  40  Geo.  Ill,  c  99,  p.  340 
Penal  Code  amendment  Act,  136 

bigamy,  103 

cheating  or  coercion,  274 

coercion,  63,  64 

compromise  of  offences,  ss.  213,  214,  p.  102 

criminal  breach  of  contract,  21 

finding  property,  337 

horse-racirg,  s.  294A,  p.  134 

intention  in  doing  act,  s.  80,  p.  103 

mischief,  103 

moveable  property,  s.  22,  p.  230 
Prince  of  Arcot,  XX  of  1873,  p.  142 
Puffers  at  auctions,  30  &  31  Vic,  c.  48,  p.  291 
Punjab  Laws,  IV  of  1872,  pp.  51,  52,  142 
Railways,  XVUI  of  1854,  pp.  21,  321 

8.  10,  pp.  221,  248 
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Railways,  XXV  of  1871,  pp.  21,  821 
State,  Xni  of  1870,  p.  321 
Sec  Time  tables. 
Registration,  III  of  1877,  s.  32,  p.  349 

8.  49,  pp.  49,  50,  190 
Religious  endowments,  XX  of  1863,  s.  16,  p.  131 
Rent,  VIII  of  1865  (Madras),  48 

XIX  of  1868  (Oudh),  48 
Revenue,  II  of  1864  (Madras),  204 

Saleand  brokerage  of  public  offioes,  49  Geo.  Ill,  c.  126,  8.  3,  p.  100 
Sales,  XI  of  1859,  p.  347 
Ship-building  (illegal)  33  &  34  Vic,  c.  90,  p.  97 
Solicitors,  23  &  24  Vic,  c  27,  p.  380 
Specific  Relief,  I  of  1877,  pp.  85,  130,  142 
8.  12,  p.  225 
8.  13,  pp.  181,  241 
8.  14,  p.  156 
8.  18,  cl.(d),  p.  196 
8.  19,  pp.  87, 130 
8.  20,  p.  229 
8  21,  pp.  132,  363 
8.  25,  cl.  (b\  p.  196 
8.  26,  cl.  (e),  p.  190 
8.  31,  p.  133 
Talookdars  of  Oudh,  I  of  1869,  p.  142 
Thakurs  of  Broach,  XV  of  1871,  p.  142 
XIV  of  1877,  p.  142 
Treasure,  VI  of  1878,  p.  176 

Madras  Regulation  XI  of  1832,  p.  207 
Usury,  XXVIII  of  1855,  pp.  21,  46 
Wagers,  8  &  9  Vic,  c.  109,  pp.  134,  135,  136 
XXI  of  1848,  p.  442 

ACTIVE  CONCEALMENT, 
when  fraud,  69,  74 

ACT  OF  PARLIAMENT, 

land  the  subject  of  contract  to  avoid  particular  use  thereof,  con- 
veyed to  railway  company  by,  181 
See  StatuU. 

ADEQUACY 

of  consideration,  28,  119 
See  Inadequacy. 
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ADMINISTRATOR 

of  deceased  contractor  held  liable,  143 

of  deceased  partner,  liability  to  account  to,  435 

ADMISSIONS 
by  agents,  353 

ADOPTION, 

capacity  of  persons  as  to,  50 
void  contract  to  give  a  boy  in,  98 

ADULTERY 

committed  by  obligee  of  bond,  promise  by  obligor  not  to  expose, 

27. 
compdundable,  103 

ADVANCE 

by  pawnee  not  required  to  gi^e  validity  to  pledge,  344 

ADVANCES 

by  consignee  to  consignor,  258 

assignment  of  document  of  title  to  secure,  264 

pawnee*s  lien  for,  341 

agent^s  lien  for,  377 

by  creditor  to  firm  in  consideration   of  assignment  of  property, 

commission  and  power  of  control,  408 
by  partners  distinct  from  capital,  424 

ADVERTISEMENT 

offering  reward,  effect  o^  23 

puffing,  73 

of  sale  by  auction,  290. 

for  tenders,  290 

contract  made  by,  offering  reward,  335,  336 

of  dissolution  of  partnership,  440 

AFFIRMANCE 

of  contract  implied  by  delay  in  electing  to  avoid,  86 

AFFREIGHTMENT, 

law  governing  contract  of,  17 

AGENCY, 

discbarge  of  contracts  of,  143 

of  wife  for  husband,  201,  348 

consideration  unnecessary  to  create,  348 

termination  of,  363,  364 

effect  of,  on  contracts  with  third  persons,  384 

of  members  of  committee  of  club,  406 

57 
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AGENT, 

fraud  by,  69 
untrue  statement  bj,  81 
signing  as  principal  by  mistake,  91 
rights  of  executor  of  deceased,  144 
delegation  of  authority  by,  157 
discharge  of  principal  on  payment  by,  157 
payment  to,  166 

innocently  receiving  payment  by  mistake,  209 
discharged,  bound  to  obtain  other  employment,  224 
delivery  to  buyer  or  his,  245 

act  of,  terminating  other  person's  interest,  cannot  be  ratified,  259,  362 
entrusted  with  goods  for  sole,  272 
protection  to  persons  acquiring  title  from,  273 
taking  guarantee  for,  without  disclosing  previous  misconduct,  314 
concealment  of  indebtedness  of,  from  surety,  314 
confounding  principaVs  property  with  his  own,  329 
acting  without  authority  in  pledging,  344,  345 
defined,  347 
who  may  employ,  347 
who  may  be,  348 

his  authority  may  be  express  or  implied,  349 
appointment  of,  in  what  cases  to  be  in  writing,  349 
distinction  between  general  and  particular,  350 
extent  of  authority  o^  351 
admissions  by,  353 
his  authority  in  an  emergency,  353 
with  bare  authority  cannot  employ  sub-agent,  354 
rights  and  duties  of,  with  regard  to  sub-agent,  355 
his  responsibility  for  sub-agent,  355 

his  responsibility  for  sub-agent,  appointed  without  authority,  357 
bis  duty  in  selecting  agent  for  principal,  358 
del  credere^  359 

what  acts  of,  can  be  ratified,  359 
revocation  of  authority  of,  363 
authority  of,  when  terminated,  363 
authority  of,  coupled  with  interest,  irrevocable,  364 
revocation  implied  by  employment  of  another,  367 
time  of  revocation  taking  effect  as  to,  367 
duty  of,  to  representatives  of  deceased  principal,  368 
his  duty  in  conducting  principaFs  business,  369 
duty  to  answer  for  consequences  of  his  acting  contrary  to  direc- 
tion, 370 
skill  and  diligence  required  from,  371 
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AG  E^T^coniinued. 

duty  0^  to  render  accounts,  873 

duty  of,  to  communicate  with  principal,  373 

not  to  take  profit  from  business  without  principars  consent,  373 

duty  of^  to  account  for  profits  gained  in  business,  376 

may  retain  moneys  due  to  himself,  377 

duty  of,  to  pay  over  sums  receiyed  on  principaPs  account,  378 

right  of,  to  remuneration  when  service  is  performed,  379 

not  entitled  to  remuneration  for  business  misconducted,  379 

lien  of,  on  principaPs  property  and  papers,  379 

right  of,  to  be  indemnified  by  principal,  381 

right  of,  to  compensation  for  injury  caused  by  neglect  of  principal,  383 

binds  principal  by  acts  within  his  authority,  384 

suit  by  one  agent  against  another,  385 

acting  in  excess  of  authority,  385 

bis  knowledge  equivalent  to  principaPs,  387 

generally  cannot  sue  on  contract  made  for  principal,  389 

when  he  can  personally  enforce  and  to  bound  by  contracts  on  behalf 

of  principal,  389 
signing  contract  in  his  own  name,  is  liable,  390 
when  principal  is  abroad,  391 
when  principal  cannot  be  sued,  392 
when  principal  is  undisclosed,  393 
rights  of  parties  to  contracts  made  by  undisclosed,  393 
undisclosed  principal  can  intervene  and  sue  on  contract   made 

with,  394 
supposed  to  be  principal,  performance  of  contract  with,  395 
personally  liable,  right  of  person  dealing  with,  396 
cannot  be  sued  when  he  has  paid  over  money  to  principal,  397 
election  to  treat  as  debtor  either  principal  or,  398 
sued  as  such  cannot  afterwards  he  sued  as  principal,  399 
acting  without    authority    liable    in   damages  to  party  dealing 

with  him,  399 
cannot    enforce    contract,    if  he  was    really  acting  on  his  own 

account,  400 
general  and  special,  402 
fraud  or  misrepresentation  of,   equivalent  to  that   of   principal, 

71,  403 
remunerated  by  share  of  profits,  not  a  partner,  410 
See  Account,  Commission^  Ratification, 

AGENTS, 

minority  in  case  of,  52 
See  Public  agents 
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AGREEMENT, 

defined,  29 

when  Yoid,  29 

when  a  contract,  29 

when  writing  required,  30 

when  Toidahle,  30,  83 

not  ineffective  for  intention  to  reduce  to  writing,  39 

Toid  on  account  of  coercion,  62 

made  in  mistake,  yoid,  88 

illegal,  void,  95 

without  consideration,  yoid,  115 

in  restraint  of  marriage,  120 

in  restraint  of  trade,  121 

in  restraint  of  legal  proceedings,  127 

to  refer  to  arbitration,  1 27 

yoid  for  uncertainty,  132 

wagering,  yoid,  1 33 

to  do  impossible  act,  175 

to  do  act  which  becomes  impossible,  175 

to  substitute  or  vary  contract,  187,189 

to  rescind  or  alter  original  contract,  187 

not  enforceable,  cannot  be  substituted  for  contract,  189 

for  postponement  of  pajmeut  of  price  or  of  delivery  of  goods 
sold,  231 

by  vendee,  unknown  to  surety,  to  discharge  old  debt,  300 

to  share  profits,  406 

to  restrict  power  of  partners,  417,  418 

by  some  partners  to  stay  proceedings  binds  the  others,  420 

by  one  partner  to  refer  to  arbitration,  420 

partner  in  contract  competing  by  secret,  433 

as  to  liability  of  estate  of  deceased  partner,  434 

See     Competent,    Consent,    Consideration,     Frauds     Illegal^ 
Immoral,  Oral  agreement,  Fvhlic  policy. 
AGREEMENTS 

expressly  declared  to  be  void,  47 

without  free  consent,  83 

void,  100 

contingent  on  impossible  event,  void,  141 

void  from  inception,  198 
ALIENATIONS 

under  Hindu  and  Muhammadan  law,  21 
ALIMONY, 

liability  for  wife's  necessaries,  of  husband  compellable  to  give,  202 
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ALTERATION 

of  agreement  to  remove  uncertainty,  133 

of  simple  contract  in  writing,  effect  o^  143 

of  appropriation  of  payment,  186 

of  contract,  efiect  of,  187 

of  written  agreement  by  one  party  without  consent,  191 

of  goods  bailed,  320 

of  partnership-contract,  421 

See  Change  J  Date,  Variation, 
ALTERNATIVE 

promises  one  of  which  is  impossible,  182 

promises  one  of  which  is  illegal,  183 

damages,  224,  225 
AMALGAMATION, 

debt  of  one  company  discharged  by  another  under  mistake  as  to,  94 
ANCESTRAL  PROPERTY, 

sale  of,  by  Hindu  co-parcener,  194 

ANNUITY 

granted  on  wrong  certificate  of  age,  82 

dependent  on  life  which  had  expired  at  date  of  purchase,  89,  1 76 

reducible  in  case  of  marriage,  120 

granted  in  consideration  of  agreement  in  restraint  of  trade,  125 

irrevocable  agreement  to  pay,  142 

to  widow  or  child  of  deceased  partner,  410 

in  consideration  of  sale  of  good-will,  411 
ANNULMENT 

of  partnership-contract,  421 
ANTICIPATION,  see  Marriage- settlement. 
APPLICATION 

for  performance,  164,  165 

for  delivery  of  goods  sold,  249 

to  stop  re-delivery  of  goods  to  bailor,  335 

to  Court  to  wind-up  partnership,  440 
APPOINTMENT 

of  sub-agent  without  authority,  357 
APPORTIONMENT 

of  relief  or  compensation  between  bailor  and  bailee,  347 
APPRENTICE, 

contract  with,  restricting  from  trade,  122, 127 

contract  with,  discharged  by  death  of  master,  143 

premium  paid  for,  irrecoverable  on  death  of  master  during  term,  197 

refusing  to  be  taught,  defence  to  suit  agaiust  master,  199 
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APPROPRIATION 

of  payments,  right  of  debtor  as  to,  183 

of  payments,  right  of  creditor  as  to,  185 

only  to  lawful  debt,  186 

by  creditor  not  affected  by  Limitation  Act,  186 

to  earlier  debt,  186 

where  neither  party  makes,  186 

ascertainment  of  goods  by  subsequent,  238 

assent  may  be  given  antecedently  to,  239 

of  goods  by  seller,  287 

by  bailor,  321 

by  agent,  of  fund  for  discharge  of  principaPs  debt,  365 
ARBITRATION, 

agreement  to  refer  dispute  to,  127 — 130 

specific  performance  of  contract  to  refer  to,  131 

agreement  by  one  partner  to  refer  to,  420 
ARCHITECT, 

covenant  to  pay  for  builder*s  work  according  to  certificate  of,   192 
ARTIFICE 

used  to  conceal,  74,  75 
ASCERTAINED 

goods,  when  property  in,  passes,  231 
ASCERTAINMENT 

of  thing  contracted  to  be  sold,  necessary   to   transfer  of  owner- 
ship, 234 

of  amount  of  price,  237 

of  goods  after  date  of  contract,  238 

of  goods  by  subsequent  appropriation,  238 

of  goods  by  seller* s  selection,  239 
ASSAULT 

compoundable,  103 
ASSENT 

to  appropriation,  239,  240 

to  act  by  which  ownership  is  transferred,  242,  243 

of  carrier  to  change  in  his  position,  261 

of  surety  to  discharge  of  principal,  303,  304 
See  Acquiescence,  Consent. 
ASSETS, 

responsibility  of  representative  to  extent  of,  145 

of  partnership  how  distributed,  424,  436 

of  deceased  partner  liable  to  joint  creditor,  434 

of  deceased  partner  risked  by  survivor,  439 

of  partnership,  making  away  with,  439 
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ASSIGNEE 

of  bankrupt  partner,  not  partner  with  solvent  member,  436 

ASSIGNMENT 
of  debt,  188 

of  bill  of  lading  defeats  vendor^s  right  of  stoppage,  262,  264 
of  document  of  title  by  way  of  pledge,  264 
of  property  of  firm  to  creditor,  408 

'ATTORNEY,  see  Contract,  Costs,  Solicitor. 

ATTORNMENT 

to  assignee  of  document  showing  title  to  goods  re-sold,  263 
by  bailee  to  purchaser,  334 

AUCTION, 

acceptance  in  case  of  sale  at,  23 
efiect  of  mistake  in  buying  at,  95 
agreement  not  to  bid  against  at,  102 
sale  by,  289 

effect  of  pretended  biddings  at,  290 
English  law  as  to  puffers  at,  291 

AUCTIONEER, 

language  of,  extolling  articles  for  sale,  73 

entitled  to  recover  auction-duty  paid,  203 

suit  against,  for  non-delivery,  250 

right  of  suit  against,  289,  290 

right  of,  to  buy-in  at  reserved  price,  291 

revocation  of  authority  of,  365 

purchasing  what  he  is  employed  to  sell,  377 

lien  of,  380 

an  agent  entitled  to  sue,  391 

AUSTRIAN  CODE,  19 

AUTHORITY, 

undue  influence  exercised  by  person  in,  65 

vested  in  pledgor  dispensed  with,   344 

express  and  implied,  349 

extent  of,  in  case  of  agent,  351 

revocation  of,  363—367 

agent's  lien  in  respect  of  transactions  prior  to  termination  of,  877 

for  act,  agent's  indemnification  depends  upon,  381 

agent  bound  strictly  to  comply  with,  385 

agent  acting  in  excess  of,  385 

dealing  as  agent  under  belief  of,  399 
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AVTEORITY  ^continued. 

saving  of  acts  of  agent  after  nnknown  expiry  of  bis,  400 

distinction  between  actual  and  ostensible,  401 

estoppel  from  denying  agent's,  402 

liability  of  principal  or  partner  dependent  on  agent  acting  within 

bis,  418 
of  partners  as  to  contracts,  termination  of,  438 
of  partners  continued  afler  dissolution,  438 
of  existing  members  of  firm  to  bind  ex-partner,  439 
of  agent,  see  Agent,  Excess . 
of  partner,  see  Excess,  Partner, 
AVOIDANCE, 

positive  assertion  necessary  as  ground  for,  80 

of  agreement  induced  by  fraud,  &c.,  84 

of  sale  precluded,  86 

of  sale  of  public  bouse,  on  ground  of  misrepresentation  as  to 
profits,  87 

of  sale  for  mistake  of  fact,  90 

refusal  at  any  time  to  perform,  a  ground  of,  151 

of  contracts,  170,  171,  173,  274 

on  destruction  of  object,  180 

of  altered  instrument,  191 

loss  of  option  of,  274 

of  guarantee,  312,  314 

of  policy  of  insurance,  314,  388 

B. 
BAILBOND, 

liability  under,  225 
BAILEB 

for  purchaser,  seller  may  beoome,  245 

defined,  320 

for  purchaser,  vendor  converted  into,  391 

ignorant  of  value  of  thing  bailed,  325 

responsibility  of,  for  not  returning  in  time,  831 

right  of,  to  sue  in  case  of  conflicting  claims,  335 
See  Bailment,  Compensation, 
BAILMENT 

continued  under  altered  circumstances,  205 

defined,  320 

delivery  to  bailee,  321 

to  carriers,  321 

bailor's  duty  to  disclose  faults,  821 

liability  of  bailor  for  defect,  322 
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BAILMENT— continued. 

care  to  be  taken  by  bailee,  323 
bailee  when  not  responsible  for  loss,  325 
when  voidable,  326 
bailee  making  unauthorized  use,  326 
mixture  of  goods  bailed,  327,  328 

bailee  entitled  to  necessary  expenses  when  goods  are  to  be  gratui- 
tously kept  and  carried,  329 
duty  of  bailee  to  re-deliver  thing  bailed,  330 
bailee^s  responsibility  for  loss,  &c.,  331 

on  trust  for  specific  purpose  excepted  from  Limitation  Act,  331 
termination  of  gratuitous,  332 
terminated  by  death,  332 
increase  and  profit  during,  332 

rights  of  bailee  in  case  of  defective  title  of  bailor,  332,  333,  334 
rights  and  duties  of  finder  of  goods,  335,  336 
lien  of  bailee,  337,  338 
of  pledges,  340 

bailee's  or  bailor's  right  of  action  against  wrong-doers,  346 
See  Pledge, 

BAILOR 

defined,  320 

rights  of,  326 

expenses  repayable  by,  329 

See  Bailment^  Compensation, 
BANKER, 

appropriation  by,  of  money  received  for  debtor,  186 

payment  by,  of  customer's   cheque  under  mistake   as   to  assets  iu 

hand,  208 
concealing  material  fact  from  surety  for  his  debtor,  314 
general  lien  of,  338 

recovery  from,  of  money  obtained  by  forgery,  without  his  know- 
ledge, of  his  name,  398 

BANKERS, 

liability  of  firm  of,  for  misapplication  of  money  by  partner,  417 
See  Partnership, 

BANKNOTES 

not  included  in  goods,  230 

BANKRUPT, 

right  of  assignee  of,  to  sue  for  penalty  for  breach  of  agreement,  144 
estate,  right  of  sureties  to  dividends  from,  320 

68 
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BANKRUPTCY, 

effect  of  foreign  certificate  of,  17 
force  of  English  law  of,  in  colonies,  17 
Act,  1849,  27 

caused  by  failure  to  pajr  money  due,  220 
of  partner,  dissolution  in  case  of,   427 
See  Insolvency,  Insolvent 

BARTER 

distinguished  from  sale,  230 

BENEFIT, 

effect  of  taking,  after  discovery  of  fraud,  86 
received  under  voidable  contract  rescinded,  194 

BETTING,  see  Wager. 

BIGAMY 

not  compoundable,  103 

BILL, 

acceptance  of,  in  lieu  of  payment,  166 
which  proves  to  be  forged,  recovery  of  money  paid  for,  1 96 
drawn  by  seller  against  consignment  and  dishonoured,  258 
payment  of,   by  person    whose  acceptance  it   bears  without  his 
authority,  360 
See  Acceptor, 

BILL  OP  EXCHANGE, 
Acts  as  to,  21 

pledge  given  by  acceptor  of,  26 
usage  to  pay  interest  on,  46 
acceptance  of,  must  be  in  writing,  48 
accepted  by  procuration  without  authority,  70,  71 
given  by  one  company  in  payment  of  debt  of  another  in  belief 

that  amalgamation  therewith  was  complete,  94,  208 
presumption  as  to  consideration  for,  117 
given  as  collateral  security,  189 
of  amount  less  than  debt,  acceptance  of,  190 
immaterial  alteration  in,  191 
rule  governing  transfer  of,  230 
effect  of  seller  taking,  251,  257 
acceptor  o^  for  accommodation,  298,  309 
receipt  of,  by  agent  instead  of  money,  385 
notice  of  dishonor  of,  may  be  given  to  agent,  388 
person  signing  only  liubl  e  on,  391 
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BILL  OP  EXCHANGE-coii/mtMw/. 

what  partners  may  accept,  418 

change  of  practice  of  firm,  in  allowing  one  member  to  draw   and 
accept,  421 
See  Law  merchant, 
BILL  OF  LADING, 

Acts  as  to,  21 

rule  governing  transfer  of,  230 

distinguished  from  other  documents  in  English  law,  246 

delivery  of  goods  effected  by  assignment  of,  246 

cessation  of  right  of  stoppage  on  transfer  of,  263 

negotiability  of,  264 

how  long  remains  in  force,  265 

transferree  of,  may  acquire  title,  269 

custom  in  Bombay,  as  to,  274 

pledge  of,  343,  344 

signed  by  captain  without  having  received  goods,  403 

BILLS, 

posted  and  recalled,  but  sent  by  mistake,  233 
authority  to  accept  and  endorse,  351,  352,  353 
accepted  by  partner  of  dissolved  firm,  412 
authority  of  partners  to  draw  and  accept,  418 

BODILY  DISTRESS, 

undue  influence  owing  to,  66 
BOMBAY, 

minority  in,  52 

BOND, 

acceptance  of  invalid,  in  lieu  of  debt,  190 
for  performance  of  public  duty,  225 

BOOK, 

contract  to  write  a,  179,  180 
liORROWER,  see  Bailee,  Loan, 
BREACH  OF  CONTRACT 

for  sale  of  land,  46 

refusal  to  perform  contract  treated  as,  149 

afler  partial  performance,  152,  155 

acquiescence  in,  156 

when  time  is  of  the  essence,  172 

excused  by  impossibility,  175 

distinction  between  matters  occurring  before  and  after,  190 

discharged  by  release  or  accord  and  satisfaction,  190 

may  be  waived,  192,  193 
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BREACH  OF  CONTRACT— coii/i«KtfJ. 
damnges  on,  211 
to  deliver  goods,  215 — 219 
caased  by  another's  breacb,  218 

as  to  immoveable  property,  221  ^ 

purchaser's  remedy  of  suit  for,  244 
by  wrongful  refusal  to  accept,  288 
by  person  pretending  to  be  agent,  399 
to  accept  bills  of  exchange,  419 
See  Damages,   Warranty, 

BREACH  OP  DUTY 

by  which  advantage  is  gained,  79 
by  agent,  370,  373,  380 
by  partner,  427,  430,  431 

BREACH  OF  TRUST, 

partner  guilty  of  fraudulent,  428 

BREACH  OF  WARRANTY, 

buyer's  right  on,  275,  283, 284 

BROKER, 

apportionment  of  money  received  by,  in  insolvency,  187 
general  lien  of  policy,  338 
a  general  agent,  350 

authority  of,  to  deal  according  to  custom  of  trade,  350,  351 
cannot  ordinarily  delegate  employment,  354 
concealed  arrangement  by  agent  with,  375 
underwriting  policies  in  excess  of  authority,  386 
custom  allowins;  deviation  by,  from  instructions,  387 
seller  may  resort  to  principal  as  well  as  to,  396,  398 
recovery  from,  of  money  paid  by  mistake  and  made  over  to   prin- 
cipal, 397 
using  fraud  to  raise  money  for  company,  404 

BROKERAGE, 

illegal  contract  as  to,  99 
in  respect  of  wager,  136 

BUILDER, 

action  for  price  of  work  done  as,  192 
breach  of  contract  by,  215 

BUILDING 

let  for  public  use,  325 
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BUSINESS, 

when  covennnt  to  carry  on,  implied,  45 

of  which  good- will  is  sold,  agreement  not  to  carry  on,  121 

of  partnership,  agreement  not  to  carry  on,  121 

authority  of  agent  employed  to  conduct,  351 

as  to  which  principal   and   agent  agree,  the  former  to  employ  no 
other,  the  latter  to  serve  no  other,  367 

of  principal,  agent's  duty  in  conducting,  369 

liability  of  trustee  of  profits  of,  for  engagements  of  owner,  406 

property  of  retiring  or  deceased  partner  left  in,  410 

change  in  nature  of,  423 

improperly  continued  by  suTTiving  partner,  439 

mismanagement  of,  439 

See  Partnership^  Trade, 
BUYER, 

to  whom  property  has  passed  to  bear  risk,  181 

when  property  passes  to,  231 — 234 

when  to  bear  loss,  241 

payment  by,  when  price  not  fixed,  244 

to  apply  for  delivery,  249 

seller's  lien  against  subsequent,  256 

taking  possession  of  goods,  261,  262 

right  of  stoppage  in  case  of  re-sale  by,  262 

assignment  by,  of  document  of  title,  262 

re-sale  on  default  by,  267 

liability  of,  in  case  of  re-sale,  267 

in  good  faith  from  person  in  possession,  269,  270 

right  of,  on  breach  of  warranty  of  unascertained  goods,  284 

right  of,  on  goods  not  ordered  being  sent  with  others  ordered,  287 

dealing  through  agent  who  knew  seller  not  to  be  owner,  394 

See  Compensation^  Delivery^order^  English  laWy  Examination^ 
Purchaser, 


C. 

CALLS 

on  shares,  payment  of,  by  minor,  413 

CANTONMENTS, 

sales  of  spirits  in,  97 
CAPITAL, 

payment  of  losses  out  of,  424 
payment  to  partners  in  respect  of,  42^ 
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CAFIT  AL^continued, 

exhaustion  of^  to  be  shewn,  428 

partner  not  compellable  to  bring  in  more,  428 

CARE 

to  be  taken  by  bailee,  323 
See  Bailment, 

CARGO 

already  lost,  contract  for  sale  of,  176 

not  deliverable  at  destination,  carried  back  to  port  of  shipment,  353 

CARRIAGE 

of  goods,  contract  for,  152 

CARRIAGES 

damaged  while  in  bailment,  324 

CARRIERS, 

obligation  of^  as  to  goods  bailed,  206 

liability  of,  in  case  of  loss,  221 

effect  of  delivering  to,  247,  252 

goods  in  transit  while  in  possession  of,  260 

wrongful  refusal  of,  to  deliver,  262 

stoppage  by  seller  by  notice  to,  266 

bailment  to,  321 

law  0^  how  affected  by  Act,  321 

responsibility  of,  for  latent  defect,  324 

CATTLE, 

service  rendered  to  another*s,  206 

received  for  grazing,  no  lien  on,  338 
CAUSA, 

meaning  o^  25 

CAVEAT  EMPTOR, 

rule  of,  generally  applicable  to  parties  to  agreement,  77 

application  of  principle  of,  196,276 

common  law  rule  o^  repealed  as  to  sale  of  goods,  275 

CERTIFICATE, 

foreign  or  English,  operation  of,  as  a  discharge,  16,  17 

of  architect  for  work  done  by  builder,  192 
See  Warehouse,  Wharfinger, 
CESS, 

illegal,  contract  for  collection  and  payment  of,  98 
CESTUI  QUE  TRUST, 

dealing  of  trustee  with,  374,  376 
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CHAMPERTY, 

agreements  void  on  ground  of,  104 — 106 
CHANGE 

in  name  of  firm  deemed  notice  of  dissolution,  440 
CHARACTER 

of  promisor,  143 
CHARGES 

incurred  bj  seller  in  respect  of  goods  sold,  253 
CHARTER 

of  High  Court,  22 
CHARTERER 

of  ship,  effect   of  not    treating  as   breach,  refusal  bj,  to  perform 
contract,  150 

of  ship,  rescission  on  refusal  of,  to  perform,  155 

not  chargeable  for  part  of  voyage  when  ship  wrecked,  198 

CHARTER  PARTY, 

different,  executed  with  each  of  two  parties,  60 

to  load  at  foreign  port,  100 

to  load  at  particular  colliery,  163 

failure  to  load  under,  owing  to  ship  getting  on  rocks,  173 

containing  covenant  to  sail  on  date  prior  to  that  of  contract,  176 

performance  under,  prevented  by  contrary  winds,  178 

breach  of  contract  o^  220 

CHATTEL, 

distinction  between  sale  of  real  property  and  of,  222 
contract  for  sale  of,  282 

CHEATING, 

sale  of  goods  obtained  by,  274 
CHEQUES, 

notice  of  dissolution  by  change  in  name  of  firm  appearing  in,  440 

CHILD 

of  deceased  partner  receiving  annuity  out  of  profits,  410 

CHILDREN, 

covenant  to  leave  estate  to,  112 

liability  of  parent  for  support  of,  201 
CHOSE  IN  ACTION, 

assignability  of,  189 
CIRCUITY 

of  action,  129 
CLASS, 

continuing  guarantee  in  favor  of  »,  434 
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CLERK, 

illegal  agreement  by,  99 

agreement  bj,  not  to  carry  on  his  master*8  business,  122,  127 

fraudulently  obtaining  goods  in  name  of  bis  master's  customer,  275 

suit  against  surety  for,  300 

selling  bas  no  right  of  action  for  price,  385 

CLIENT,  see  Solicitor. 

CLUB, 

members  of  committee  of,  not  agents,  406 
CODE, 

Civil,  19 

COERCION, 

consent  not  free  when  caused  by,  62 
defined,  63 

consent  to  agreement  caused  by,  83 
liability  to  repay  money  paid  under,  207 

amounting  to  offence,  goods  obtained  by,  can  be  recovered  from 
bondjide  purchaser,  274 

COGNOVIT 

taken  by  creditor  from  debtor,  304 
COHABITATION, 

bond  to  induce  future  illicit,  void,  101 

agreement  for  illicit,  125 
COIN, 

what,  legal  tender,  148 

distinguished  from  saleable  goods,  271 
COINAGE  ACT, 

(Indian),  148 
COLLATERAL  SECURITY, 

promissory  note  given  by  way  of,  189 
COLLUSION 

of  partner  with  firm*s  debtors,  439 
COLONIES, 

operation  in,  of  English  Bankruptcy  Law,  17 
COMBINATION 

of  property,  not  partnership,  406 
COMITY 

of  nations  when  opposed  to  adoption  of  foreign  law,  18 
COMMERCIAL  TRAVELLER, 

agreement  by,  not  to  travel  in  certain  districts,  122 
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COMMISSION 

in  respect  of  wager,  1 36 

in  respect  of  sales,  379 

ngenfs  lien  for,  380 
COMMUNICATION 

of  proposal,  30,  31 

when  complete,  31 

of  revocation  of  proposal,  31 

of  acceptance,  32 

of  rescission,  168, 198 
COMPANY,  see  Amalgamation,  Bill  of  exchange ^  Director^  Existence^ 

Joint'Stock  company f  Winding-up, 
COMPENSATION, 

suit  for,  by  party  electing  to  avoid,  87 

for  partial  failure  to  perform,  152,  155 

to  person  prevented  from  performance,  170 

for  loss  by  failure  to  perform,  172,  174 

for  loss  on  non -performance  of  act  known  to  be  impossible,  175 

for  advantage  received  under  void  contract,  195 

for  thing  lawfully  done  for  another,  204 

for  breach  of  contract,  211 

for  breach  of  obligation  resembling  that  created  by  contract,  211 

extent  of  liability  for,  218 

for  special  loss,  218—222 

where  sum  is  named  as  payable  in  case  of  breach,  225 

right  to,  of  person  who  rightfully  rescinds,  229 

to  original  seller  for  loss  from  hindrance  to  rescission,  270 

to  buyer  on  breach  of  warranty,  283,  284 

to  bailee,  322 

to  bailor,  326,  328 

from  owner,  finder  not  entitled  to  sue  for,  335 

for  wrong  by  third  person  to  bailee,  346 

to  be  shared  by  bailee  and  bailor,  346,  347 

by  principal  to  agent  and  agent  to  principal,  366 

where  business  in  which  agent  is  employed  is  discontinued,  367 

to  principal,  agent  bonnd  to  make,  370,  371,  373 

to  agent  by  principal,  383 

by  person  dealing  as  agent  without  authority,  399 

to  firm  by  competing  partner,  432 
COMPETENCJE 

to  contract,  47,  50 

for  agency,  347 

for  partnership -contract,  418 

59 
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COMPETING 

parttier*8  obligations,  432 

of  creditors,  435 
COMPLETION 

of  sale  of  incomplete  goods,  236 

of  sale  in  case  of  unascertained  price,  237 

of  sale  when  goods  unascertained,  238,  239 

of  business  of  agency,  363 
COMPOSITION 

bj  debtor  must  be  distributed  rateably,  185 

with  debtor,  when  it  discharges  surety,  301,  303 

by  creditor  with  firm,  of  liability  of  ex-partner,  effect  of,  on  debts 
during  his  partnership,  305 

COMPOSITION  DEED, 

English,  may  be  pleaded  in  Colonial  Court,  17 
COMPOUNDING 

offences,  103 

COMPBOMISE 

of  offences,  agreements  for,  generally  void,  102 

not  invalidated,  128 

in  case  of  doubtful  questions  of  law  or  fact,  209 

out  of  Court,  211 

holder  of  indemnity  entitled  to  sums  paid  under,  292 

effect  of  surety  discharging  debt  by,  310 

authority  of  solicitor  to  effect,  352 

by  parties  without  attorney's  knowledge,  378 

by  one  member  of  partnership,  419 

CONCEALMENT, 

when  it  amounts  to  fraud,  69,  75 

of  material  fact,  82 

of  defect  in  article  sold,  283 

marine  policy  avoided  by,  314 

when  it  avoids  guarantee,  314 

how  it  affects  continuing  guarantee,  315 

by  agent,  373, 374,  375,  377 

avoidance  of  policy  on  ground  of,  389 
CONCERT, 

contract  to  play  at,  179 
CONCUBINAGE 

dis&vored  by  law,  101 

CONDICTIO  INDEBITI,  207 
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CONDICTIO  OB  CAUS AM,  207 

CONDITION, 

acceptance  of  proposal  by  performance  of,  31,  42. 
precedent  to  acceptance,  failure  to  fulfill,  35 
precedent  to  vesting  of  property  in  goods  sold,  237 
precedent  to  surety's  obligation,  315 
of  bailment,  326 

CONDITIONAL 

contract  of  sale,  138 

CONFIDENCE 

used  for  obtaining  advantage,  65 

CONJUGAL  FIDELITY, 

bond  in  contemplation  of  breach  o^  101 

CONNIVANCE 

with  intent  to  deceive,  69 

CONSENSUS  AD  IDEM,  61 

CONSENT 

defined,  59 

when  free,  62 

caused  by  coercion  or  undue  influence,  62 

caused  by  fraud  or  misrepresentation,  or  mistake,  83 

of  surety  to  vary  terms  of  contract,  298,  300 

of  bailor  to  mixture  of  goods,  327—329 

to  judgment  by  one  partner,  420 

of  partners  to  annul  contract  as  to  mutual  rights,  421 

of  partners  to  change  nature  of  business,  423,  425 

of  partners  to  admission  of  new  member,  423 

of  partners  to  retirement  of  member,  423 
See  Acquiescence,  Assent, 
CONSEQUENCES 

of  rescission,  194 

CONSIDERATION 
defined,  24 
when  good,  24,  29 
distinguished  from  motive,  25 
adequacy  of,  not  material,  25 
acceptance  by  receipt  of,  42 
for  offer  to  supply  goods,  42 
for  agreement  must  be  lawful,  47 
lawful,  95—97 


Digitized  by 


Google 


468  INDEX. 

CONSIDERATION,— co»/iwtitf(i. 

notice  of  illegality  of,  97 

unlawful,  98—100 

partly  unlawful,  1 13 

agreement  made  without,  void,  1 1 5 

when  dispensed  with,  115,  117 

adequacy  of,  119 

for  agreement  to  substitute  or  reseiod  contract,  189 

arrangement  not  binding  without,  190 

unnecessary  for  remission  of  performance  or  acceptance  of  partial 
satisfaction,  193 

which  afterwards  fails,  196 

valuable,  given  by  second  buyer,  263 

for  guarantee,  294 

not  necessary  to  create  agency,  348 

which  failed,  recovery  of  money  paid  for,  371 
See  Fraud, 
CONSIGNOR 

not  a  seller,  258 

indebted  to  consignee,  258 
CONSTRUCTION 

of  document  as  to  whether  guarantee  is  continuing,  296 

whether  agent  is  party  to  contract,  389 
CONTEMPT 

of  Court,  439 
CONTINGENT  CONTRACT, 

what  is  a,  136 

enforcement  of,  138,  139,  140 

what  constitutes  impossibility  in,  139 

when  void,  140 

efiect  of  impossibility  of  contingency,  141 

of  indemnity  and  guarantee,  291 
CONTINUING  GUARANTEE, 

what  is  a,  296 

Low  revoked,  297 

for  honesty  of  servant,  312 

how  afiected  by  concealment,  315 

revoked  by  change  in  firm,  433 

in  favor  of  a  class  of  persons,  434 
CONTRACT 

made  in  foreign  country,  13 

to  be  performed  in  country   other   than    that   in   which   it    was 
made,  15 
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CONTKACT— con/mtierf. 

made  before  Ut  September,  1872,  eflect  of  Act  upon,  19 

of  insurance,  40 

implied  and  express,  43 

meaning  of,  47 

essentials  of,  47 

when  to  be  in  writing,  48 

of  attorney  with  client,  67 

voidable,  83 

contingent,  136 

performance  of,  141 

refusal  to  perform,  149 

persons  to  perform,  156 

time  and  place  for  performance  of,  1 62 

consisting  of  reciprocal  promises,  166 

which  becomes  impossible  or  illegal,  175 

rescission  or  substitution  of,  187 

dispensation  of  performance  of,  192 

consequence  of  avoidance  of,  194 

relations  resembling,  199 

consequences  of  breach  of,  211,  224 

with  Government,  does  not  involve  undertaking  of  public  duty, 

225 
variance  of,  discharges  surety,  298 
not  to  sue  debtor,  necessary  to  release  surety,  305 
made  by  agent,  enforceable  by  principal,  384 
with  person  falsely  acting  as  agent,  400 
between  lender  and  trader,  410 
not  to  apply  for  winding-up,  440 

See  Agentf  Agreement,  Breach,  Consideration,  Partner,  Per* 
formance, 

CONTRACT  PRICE 

and  market  price,  difference  between,  the  measure  of  loss,  215,  216 

CONTRACTS 

made  out  of  British  India,  applicability  of  Act  to,  13,  14 

not  in  writing,  14 

implied  in  law,  45 

implied  in  fact,  45 

when  voidable,  83,  87 

restraining  ordinary  dealings  with  property,  106 

of  guarantee  and  of  marine  insurance,  distinction  between,  313 

with  third  persons,  efiect  of  agency  on,  384 

for  principal,  enforcement  of,  by  agent,  389 
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CONTBACTS— co«ft«tterf. 
by  undisclosed  agent,  393 

not  within  scope  of  ordinary  business  of  partnership,  420 
defining  rights  and  obligations  of  partners,  421 
termination  of  authority  of  partners  as  to,  438 
liability  of  ex-partner  on  fresh,  439 
See  Oambling  contracts, 

CONTRIBUTION, 

Act  not  applicable  to  suits  for,  47 

among  joint-promisors,   158 — 160 

sharing  loss  by  default  in,  158 

between  co-sureties,  317 

between  wrongdoers,  382 

to  partnership-assets,  recovery  of,  by  minor,  413,  414 

to  partnership-assets,  limitation  of  minor's  liability  to,  415 

between  partners,  422,  423,  424 

CONTREBUTORT  NEGLIGENCE, 
English  rule  as  to,  383,  384 

CONVEYANCE 

of  land  under  foreign  contract,  1 5 

alteration  in  deed  of,  191 

eviction  of  purchaser  after,  196,  276 

CO-OWNER, 

sale  by,  270,  274 
pledge  by,  345 
is  not  partner,  406 

CO-PARTNER, 
liability  of,  416 
partner's  power  to  bind,  417 
prevention  of,  from  transacting  firm's  business,  424 
information  to  be  given  to,  of  partner's  personal  dealings,  431 
continuing  business  of  dissolved  firm  in  old  name,  440 

COSTS, 

promise  not  to  apply  for,  27 

and  deposit  recoverable  by  purchaser  of  real  property,  221 

recovery  of,  as  damages,  287 

recoverable  on  promise  of  indemnity,  292,  293 

solicitor's  lien  for,  340,  378 

CO-SURETIES, 

contribution  by,  317 
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CO-SURETY, 

effect  of  releasing  one,  308 

when  guarantee  is  conditional  on  its  execution  by,  815 

each  must  contribute  equally  to  extent  of  liability,  819 

COURSE 

of  dealing,  change  of  terms  of  partnership  by,  421 

COURT, 

recognition  by,  of  payments  made  not  through  it,  210 
interference  of,  in  partnership,  439 
defined,  440 

COURT  OP  CHANCERY, 

setting  aside  agreement  and  refusal  of  specific  performance  by,  95 
refusJ  of  specific  performance  by,  103 

view  of,  as  to  marriage  with  another,  of  person  under  contract  to 
marry,  140 

COURT  OF  WARDS, 

persons  under  charge  of,  50,  51,  52 

COURTS^ 

in  India,  practice  of,  to  require  proof  of  consideration,  29 

COVENANTS 

not  invalidated,  128 

CREDIT, 

promise  to  conduct  bankruptcy-proceedings  so  as  not  to  injure 

debtor's,  27 
in  contract  of  sale,  233 
given  to  buyer,  effect  o^  on  seller's  lien,  253 
of  foreign  constituent,  commission-agent  cannot  pledge,  351 
of  principal,  what  agents  not  competent  to  pledge,  854 
of  firm,  partner's  power  to  pledge,  420 

CREDITOR, 

when  promise  of^  a  good  consideration  for  guarantee,  29 

relations  of  debtor  and,  not  affected  by  death,  144 

reservationofrightsof,  161 

rights  0^  as  to  appropriation  of  payments,  184,  186 

consent  of,  to  assignment  of  debt,  1 88 

paid  by  officer  allowing  arrested  debtor  to  escape,  203 

fraudulent  levy  by,  of  judgment-debt  a  second  time,  210 

in  a  position  to  oppress  debtor,  absence  of  provision  for  payments 

obtained  by,  211 
defined,  293 
revocation  of  guarantee  by  notice  to,  297 
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CREDITOR— con/tntttfrf. 

bow  Affected  by  notice  of  relation  of  principal  and  surety  between 

bis  co-debtors,  298,  306 
nets  of,  wbicb  discharge  surety,  301 
taking  second  security  in  satisfaction  of  first,  302 
refunding  payment  by  principal  and  not  losing  remedy  against 

surety,  302 
reservation  of  rights  of,  against  sureties,  303,  304 
forbearance  of,  to  sue  principal  debtor,  307 
duty  of,  to  surety,  313 
revocation  of  power-of-attorney  to,  364 
making  advances  to  firm  in  consideration  of  assignment  of  property, 

commission  and  power  of  control,  408 
allowing  estate  of  deceased  partner  to  be  administered    without 

making  claim,  436 

CREDITORS, 

deed  of  gift  fraudulent  against,  78 

illegal  disposition  for  purpose  of  defeating,  79,  1 1 1 

person   induced  by  fraud   to  become  shareholder  cannot  evade 

liability  to,  87 
composition  of,  with  debtor,  303 
conveyance  of  property  for  benefit  of,  309 
interested  in  profits  of  business  carried  on  for  their  benefit,  not 

partners,  406 
misapplication  of  money  received  for  arrangement  with,  417 
right  of,  to  proceed  against  estate  of  deceased  partner,  435 
acquiring  claims  after  death  of  partner,  435 
rights  of,  in  respect  of  distribution  of  partnership-assets,  437 

CRIMINAL  ACT, 

non-liability  of  employer  to  itideranify  agent  in  respect  of,  382 

CRIMINAL  MISAPPROPRIATION 
by  finder  of  goods,  337 

CRIMINAL  PROSECUTION, 
partner  becoming  liable  to,  428 

CROP, 

contract  to  deliver,  180 
sale  of  future,  244 

CROWN, 

license  of,  100 

CURRENCY 

in  which  money  is  to  be  paid  under  contract,  15 
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CUSTOM, 

of  trade  not  affected  by  Act,  21 

contract  to  pay  interest  implied  from,  46 

of  mercbantfl  as  to  delivery -orders,  dock-warrants,  &c,  246 

warranty  of  quality  established  by,  276 

agent  acting  in  accordance  with,  binds  principal,  350 

must  be  consistent  with  character  of  agent,  351 

conduct  by  agent,  of  principal's  business,  according  to,  370 

allowing  broker  to  deviate  from  instructions  is  unreasonable,  387 

for  master  and  part-owner  to  use  ship  for  private  benefit,  432 

CUSTOMERS, 

liability  to,  of  members  of  dissolved  firm,  412 

of  bank,  sale  of  stock  fur,  417 

of  firm,  not  affected  by  dissolution  without  notice,  439,  440 

CYCLONE, 

house  destroyed  by,  after  contract  of  sale,  181 

D. 

DAMAGES, 

interest  recoverable  by  way  of,  46 

right  to  sue  for,  84,  85 

contract  sufficiently  certain  to  entitle  to,  133 

indirect  enforcement  of  contract  by  suit  for,  142 

on  partial  failure  to  perform  contract,  152 

on  breach  of  contract,  152, 167,  181, 194,  216,  217 

must  not  be  remote  or  indirect,  215,  220 

where  exceptional  loss  is  caused,  218,  223 

on  sale  of  inmioveable  property,  221 

enhancement  or  reduction  o^  224 

evidence  as  to,  225 

liquidated,  as  dbtinguished  from  penalty,  226 

in  case  of  resale  by  vendor,  268     . 

recoverable  on  breach  of  warranty,  286 

recoverable  by  indemnity-bolder,  291 

recoverable  by  purchaser  on  breach  of  warranty,  292 

bailor  when  responsible  for,  322 

bailee  when  responsible  for,  326 — 329 

ratification  of  act  subjecting  third  person  to,  362 

on  revocation  by  principal  or  renunciation  by  agent,  366 

suit  for,  against  pretended  agent,  399 

DANGEROUS 

character  of  thiog  bailed,  322 

60 
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DATE 

of  bill  of  exchange,  alteration  of;  191 
See  Breach  of  contract 

DEALING, 

see  Course, 

DEATH 

of  proposer,  effect  o^  36 

effect  of  ignorance  of,  89 

of  promisor,  effect  of,  143,  144 

of  master  of  appren  tice,  1 97 

of  master  of  servant  to  be  paid  at  a  rate,  197 

of  surety  revokes  guarantee,  297 

of  bailor  or  bailee  terminates  bailment,  332 

of  principal  or  agent  terminates  agencj,  363 

of  husband  terminates  wife*s  agency,  368 

of  principal,  agent's  duty  on,  368 

of  one  partner  dissolves  firm,  423,  426 

of  one  of  several  persons  for  or  to  whom  guarantee  is  given,  434 

of  partner,  non-liability  of  estate  on,  434 

DEBENTURES 

deposited  as  security  and  pledged  by  holder,  342 
firaud  of  brokers  in  placing,  404 

DEBT 

or  liability,  discharge  of,  16 

of  honour,  53 

barred  by  Limitation  Act,  payment  of,  208 

of  infant,  payment  of,  208 

bailee  has  no  lien  for  antecedent,  338 

for  which  pawnee  has  no  lien,  341 

obligation  of  pawnor  to  discharge,  343 

DEBTOR, 

death  does  not  affect  relations  of  creditor  and,  144 
right  of,  to  appropriate  payments,  184-^186 
discharge  of  original,  by  acceptance  of  new,  188 
acceptance  of  new  security  from,  301 

DEBTS 

payable  under  written  instrument,  interest  on,  46,  47 
appropi-iation  of  payments  to,  183,  187 
assignment  of,  188,  189 

and  liabilities  to  non-partners,  payment  of,  in  distribution  of  as- 
sets, 424 
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DECEASED 

promisor,  representatives  of,  when  bound,  143 

partner*8  estate  jointly  liable  with  surviving  co-promisor,  158 

partner's  estate  not  liable  for  subsequent  obligations  of  firm,  434 

DECEPTION, 
efiect  of,  81 

DECLARATION 

of  war,  charter-party  to  load  at  foreign  port  afler,  100 

DEED, 

formal  requisites  of,  in  English  law,  41 

of  gifl  valid  between  parties,  but  fraudulent  against  creditors,  78 

defence  to  action  on,  based  on  fraudulent  representation  as  to  its 

effect,  92 
imports  consideration,  117 

framed  for  execution  by  two  sureties  and  executed  by  only  one,  312 
agent  to  execute,  must  be  appointed  by,  349 
party  to,  only  can  be  sued,  391 

DEFAULT 

in  contribution,  sharing  loss  by,  158 
as  to  the  first  performable  of  reciprocal  promises,  170 
See  Failure 

DEFENCE 

of  suit  by  party  induced  by  fraud  to  contract,  85 
on  breach  of  warranty,  287 
of  suit  by  one  partner,  420 

DELAY 

in  electing  to  avoid,  86 

DEL  CREDERE 
agent,  359 

DELEGATION 

of  agent's  authority,  157,  354 

DELIVERY, 

of  goods  under  foreign  contract,  15 

a  formal  requisite  of  a  deed,  41 

purchaser  claiming,  must  be  ready  to  pay  price,  168 

of  goods  a  mode  of  efiecting  sale,  231 

bow  effected,  245 

not  constituted  by  giving  of  delivery -order,  246 

to  wharfinger  or  carrier,  247 

of  part  when  equivalent  to  delivery  of  whde^  248 
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DELIVERY,— con/inu^i/. 

when  seller  bound  to  make,  249 

place  and  mode  in  which  it  should  be  made,  250 

when  it  determines  right  of  stoppage  in  transit,  261,  262 

of  goods  stopped  in  transit,  266,  267 

to  buyer,  right  of  seller  as  to  rescission  after,  289 

for  purpose  of  bailment,  321 

to  bailor  without  title,  333 

to  bailor,  right  to  move  to  stop,  335 

DELIVERY-ORDER, 

rules  governing  transfer  of,  280 
custom  of  merchants  as  to,  246 
distinguished  from  bills  of  lading,  246 
given  to  buyer,  257 
pledge  of,  343,  344 

DEMAND 

of  payment  of  debt,  interest  from  date  of,  47 

not  necessary  according  to  English  law,  163 

in  case  of  payment  by  mistake,  209 

for  payment,  right  of  surety  to,  294 

by  bailor  for  return  of  goods  bailed,  330 

by  joint-owner  for  return  of  goods  bailed,  333 

against  agent  does  not  discharge  principal,  398 

DENTIST, 

agreement  not  to  practise  as,  124 

DEPOSIT 

by  purchaser  who  fails  to  complete,  not  recoverable,  196 
and  costs  recoverable  by  purchaser  of  real  property,  221,  223 

DEPOSITARY, 

limitation  of  suit  against,  331 

DESTRUCTION 

of  object  with  reference  to  which  contract  is  made  rescinds  it,  180 

of  subject  of  sale  before  transfer  of  ownership,  241 

of  goods,  risk  of,  lies  with  party  who  has  the  property,  241 

of  thing  bailed,  bailee  not  liable,  if  he  has  taken  due  care,  325 

of  thing  bailed,  bailee  liable  if  he  does  not  return  it  duly,  331 

DETERMINATION 

of  price  not  fixed,  244 

DETINUE 

not  maintainable  against  pledgee  of  security  for  payment  not  Bade 
at  maturity,  342 
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DEVOLUTION 

of  deceased  promisee's  right,  144. 
ofjoint  liabilities,  158 
of  joint  rights,  161 

DIFFERENCES 

among  partners,  decision  of,  422,  425 

DILIGENCE 

required  from  agent,  371 

DIRECTOR 

improperly  employing  Company's  funds,  liability  of,  870 
of  company,  liability  of,  for  agent's  fraud,  404 
of  company,  a  member  of  firm  dealing  with  company,  cannot  retain 
his  seat,  431,  432 

DISABILITY 

of  person  acting  as  agent,  being  really  principal,  400 
DISAFFIRMANCE 

of  sale  by  vendor,  275 

of  contract  by  minor,  413,  415 

DISCHARGE 

of  foreign  contract,  15 

of  promisor  from  liability  for  non-completion,  146 

of  principal  debtor,  157 

and  exoneration,  190,  191,  193 

of  surety,  298—809 

of  firm  by  payment  by  one  partner,  420 

from  liability,  of  estate  of  deceased  partner,  436 

DISCLOSURE 

by  party  to  contract,  77,  78 
by  creditor  to  surety,  313,  314 
by  bailor  to  bailee,  321 
of  name  of  principal,  389 — 394 

DISCOVERY 

of  fraud,  efiect  of  exacting  performance  on,  86 
of  breach  of  warranty,  286 
partner's  right  to,  424 

DISPENSATION 

of  performance,  192,  193 

DISQUALIFICATION 

for  contracting  does  not  bar  employment  of  agent,  348 
for  contracting,  provision  applying  to  persons  under,  392 
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DISSOI.UTION, 

of  marriage,  componnding  suit  for,  103 
of  partnership,  423,  425,  426,  427,  428,  429,  436,  437 
grounds  for,  426,  427 
prayer  for,  430,  431 
rights  of  parties  upon,  438 

of  partnership  does  not  without  notice  affect  customers,  439 
See  Notice, 

DISTRESS, 

accepting  goods  at  port  of,  198,  205 
See  Bodily  distress^  Menial  distress. 

DISTRIBUTION 

of  partnership-assets,  424,  436,  440 

DIVORCE, 

capacity  of  persons  as  to,  50 

bond  in  consideration  of  abandoning  petition  of,  104 
DIVORCE  COURT, 

covenant  not  enforceable  in,  102 
DOCK-WARRANT, 

rules  governing  transfer  of,  230 

taking  possession  by  lodgment  of,  246 

title  acquired  by  transferee  of,  269 

pledge  of,  343 

DOCTOR, 

dealings  of,  with  patient,  67 

DOCUMENT 

showing  title  to  goods,  263,  344 
See  English  law, 

DOMICILE 

of  married  persons,  54 
DORMANT 

partner,  liability  of,  409 

partner,  who  may  be  sued  as,  419 

partner,  authority  of  co-partners  as  to,  439 

DOWER, 

capacity  of  persons  as  to,  50 

DRUNKENNESS, 

contract  made  by  person  in  state  of,  5S 

DURESS 

distinguished  from  coercion,  64 
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DUTIES 

created  by  law  and  by  contract,  178 

under  void  contract,  195 

of  creditor,  309 

of  agent  obligatory  on  acceptance  of  employment,  34^ 

of  partners,  430 

DUTY 

of  party  rescinding,  1 70 

of  bailor,  322 

of  bailee,  323^-325 

of  agent  to  principal,  358,  368 

E. 

EARNEST 

in  contract  of  sale,  231 — 234 

an  alternative  condition  of  a  valid  sale,  231 

as  known  to  the  Civilians,  234 

ELECTION 

to  rescind  voidable  contract,  86,  87 

as  to  mode  of  performance,  182 

to  take  advantage  of  repudiation,  217 

to  treat  refusal  to  perfDrm  as  repudiation,  224 

to  ratify  or  disown  agent's  acts,  principars  right  of,  393 

to  treat  either  agent  or  principal  as  debtor,  398 

to  sue  as  principal  bars  suit  against  same  person  as  agent,  399 

EMBEZZLEMENT 
by  treasurer,  296 

EMERGENCY, 

duty  of  bailee  in,  325 

agent's  authority  in,  353,  373 
ENDORSEMENT 

of  bill  of  lading  on  warehousing  of  goods,  265 

ENDORSERS 

liable  according  to  law  of  place  of  contract,  15 
ENEMIES, 

house  destroyed  by,  178, 
ENEMY, 

insurance  of  ships  of,  100 

contract  by  agent  on  behalf  of,  100 

contract  with  British  subject  residing  in  country  of,  100 
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E^EMY.^continued. 

contract  with  prisoner  of  war,  100 
cannot  sue  daring  war,  100 
contracts  with  foreign,  100 

eflect  on  contract  of  declaration  of  war  against,  100,  182 
See  Foreign  enemy, 

ENGLISH  LAW 
.  as  to  deeds,  41 

contracts  governed  by,  48 

as  to  majority,  51 

as  to  contracts  by  a  wife,  53 

as  to  insanity  in  relation  to  contract,  58 

duress  known  to,  64,  210 

promise  made  with  intention  to  break  it  not  fraud  under,  75 

as  to  assignment  of  debt,  188 

as  to  avoidance  of  contract^  194 

as  to  right  of  payer  for  consideration  which  fails,  196 

personal  liability  of  infant  under,  201 

as  to  money  paid  to  ano therms  use,  202 

as  to  acts  done  for  another,  204 

as  to  money  had  and  received,  207 

as  to  payment  by  mistake,  208 

as  to  knowledge  of  consequences  of  breach,  218 

as  to  penalty  and  liquidated  damages,  226 

requires  regard  to  intention,  227 

of  sale,  old,  232 

of  sale,  new,  233 

as  to  delivery  to  carrier,  247 

as  to  seller's  lien,  252 

as  to  effect  on  lien  of  tender  of  price,  253 

as  to  effect  of  insolvency  on  seller's  lien,  254 

as  to  evidence  of  insolvency,  255 

as  to  advances  by  eonsignee,  258 

as  to  right  of  stoppage  of  seller  not  in  possession,  258 

as  to  right  of  stoppage  of  surety  who  has  paid  for  insolvent,  259 

as  to  ratification  of  stoppage,  259 

as  to  assignment,  by  buyer,  of  document  showing  title,  264 

as  to  resale  by  vendor  on  buyer's  default,  268 

as  to  puffers  at  auction -sales,  291 
ENHANCEMENT 

of  rent,  money  paid  under  reversed  decree  for,  210 
EQUITY, 

assignment  of  debt  in,  188 
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ESCROW, 

when  instrument  is  called,  41 

ESTATE, 

misrepresentation  in  case  of  sale  o(  74,  87,  88,  90 

of  unknown  extent,  contract  for  sale  of,  133 

of  joint  contractor  entitled  to  share  in  profits,  161 

of  infant-partner,  liability  of,  414 

of  deceased  partner,  liability  of,  434,  435 

of  deceased  partner,  discharge  of,  from  liability,  436 
ESTIMATION 

of  damages,  212,  217,  224,  225 

ESTOPPEL 

of  person  inducing  belief  by  his  own  act,  61 

by  deed,  English  rule  of,  78,  193 

in  equity  against  relief,  HI 

of  party  executing  release  under  seal,  193 

of  seller  assenting  to  deliver  to  sub- purchaser,  257 

of  bailee  in  case  of  claim  by  third  person,  334 

of  bailee  attorning  to  purchaser,  334 

as  to  remedy  against  agent  or  principal,  396,  398 

of  principal  fr©m  denying  agent's  authority,  402 

of  ostensible  partner  from  denying  liability,  411 

EUROPEAN 

British  minors,  Act  relating  to,  52 
EVICTION 

of  purchaser  by  holder  of  superior  title,  196 

by  title  paramount,  334 
EVIDENCE 

of  real  consideration,  28 

of  contract  in  writing,  when  necessary,  48 

oral,  to  show  mistake,  91 

admissible  to  show  what  is  reasonable  time,  163 

as  to  agenfs  authority,  352 

of  usage  as  to  liability  of  agent  signing,  390 

as  to  continuance  of  partnerships,  429 
EXAMINATION 

by  buyer,  278,  284 

EXCESS 

of  authority,  agent  acting  in,  350,  360,  385,  402 
of  authority,  partner  acting  in,  438 
See  Agent. 

61 
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EXCHEQUER  -BILLS. 

no  lien  on,  bj  banker,  339 

EXCLUSION 

of  partner  from  business,  424,  430 

of  partner  from  co-partner's  profits,  432 

of  partners  from  management,  438,  439 

EXECUTED 

consideration,  28 

EXECUTION 

of  decree  in  suit  compromised  out  of  court,  211 

of  decree,  effect  of  partner's  share  being  taken  in,  428 

EXECUTOR 

when  liable  on  contract,  141, 156 

of  joint-promisor  must  join  with  survinng  joint-promisors  in  ful- 
filling joint-promise,  158 
of  joint-promisee  must  join  surviving  joint-promisees  in  suing,  161 
entitled  to  recover  legacy -duty  paid,  203 
duty  of,  as  to  accounts,  373 
interest  of  testator  which  does  not  pass  to,  434 
liability  to  account  to,  435 

EXECUTORY  ^ 
consideration,  29 

EXEMPTION 

under  foreign  law,  17 
EXISTENCE, 

of  subject-matter  of  agreement,  89 

sale  of  goods  not  in,  242 

delivery  of  goods  not  in,  250 

warranty  of  goods  not  in,  284 

of  goods  bailed,  331 

ratification  of  acts  for  company  not  in,  359 
EXONERATION 

and  discharge,  190,  191,  193 
EXPENSES, 

chargeable  to  bailee,  328 

repayable  by  bailor,  329 

pawnee's  lien  for,  341 

pawnee's  right  to,  342 

payable  by  pawnor,  343 

chargeable  by  master  of  ship  to  owner,  353 

lien  of  agent  for,  377 
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EXPIRY 

of  time  for  acceptance,  85 

EXPRESS 

promise,  43 

warranty  of  quality,  282 

EXPULSION 

of  partner,  423 

EXTENSION 

of  time  for  performance,  153,  192 

EXTORTION 

by  duress  of  goods,  64 

absence  of  provision  for  payments  obtained  by,  211 

EXTRAORDINARY 

risk,  baiIor*s  duty  to  disclose,  321,  322 
expenses  in  preserving  thing  pawned,  342 
partnerships,  440 


FACT, 

specific  statement  of,  73 

effect  of  mistake  of  one  party  as  to  matter  of,  94 

FACTORS, 

sale  of  goods  by,  272 
general  lien  of,  338 
general  agents,  350 
delegation  of  authority  by,  354 
revocation  of  authority  of,  364 
authority  of,  when  irrevocable,  364 
principalis  liability  for  acts  of,  401 

FACTORS'  ACTS 

distinguished  from  provisions  of  Act,  272 
amendment  and  extension  of,  273 

FAILURE 

of  consideration,  145 
to  perform,  171,  172 

FALSE  STATEMENT, 

maker  of,  barred  from  denying  its  influence  in  inducing  consent,  87 
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FATHER 

giving  securitj  for  8on*8  debt  to  prevent  prosecution  for  forgery,  68 

transfer  of  stock  by,  to  one  of  bis  children,  112,  113 

liability  of,  to  support  children,  201 

liability  of,  as  trustee  of  profits  of  son*s  business,  406 

FEAR 

not  a  ground  for  avoiding  contract,  64 

FINDER 

of  property,  responsibility  of,  207 
of  property,  rights  of,  335 

FINISHING 

thing  sold,  is  condition  precedent  to  vesting  of  property,  236 
FIRB  INSURANCE, 

agreements  for,  77,  82 
FIRM, 

transfer  of  debts  on  change  in,  188 

meaning  of,  405 

revocation  of  continuing  guarantee  by  change  in,  433 

liability  of  ex -member  of,  on  fresh  contracts,  439 

notice  of  dissolution  by  change  in  name  of,  440 
See  Partnership, 

FISHERY 

leased  by  owner  unaware  of  his  title,  93 
FORBEARANCE 

asked  and  granted,  efiect  o^  190 

to  sue  for  damages,  216 

of  creditor  to  sue  principal  debtor,  307 
FOREIGN  CONTRACTS,  14-19 
FpREIGN  COUNTRY, 

contracts  made  in,  14,  15 

contracts  in  contravention  of  revenue-laws  of,  18 

contract  made  in,  for  sale  of  contraband  goods, '102 

sale  by  British  subject,  of  slaves  held  in,  113 
FOREIGN  ENEMY, 

agreement  with,  100 
FOREIGN  LAW, 

right  or  exemption  under,  17,  18 

when  adopted,  18 

mistake  as  to,  91,  92 

FOREIGN  LEGISLATURE, 
contracts  discharged  by,  16 
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FOREIGN  PRINCIPAL, 

liability  of,  on  agent*0  contract,  390 
agent*s  liabilitj  on  contract  made  for,  391 

FORGED, 

recovery  of  payment  for  bills  which  prove  to  be,  196 

FORGERY, 

of  father*8  name  by  his  son,  68 

cannot  be  ratified,  362 

liability  of  person  used  as  an  instrument  for  obtaining  money  by,  398 

by  member  of  banking  firm,  417 
FRAUD, 

consent  not  free  when  caused  by,  62 

defined,  69 

silence  which  amounts  to,  70 

acts  or  omission  specially  declared  to  constitute,  70 

contract  not  avoided  by,  unless  material,  71 

of  stranger  is  immaterial,  72 

of  agent,  effect  of,  on  contract,  81 

voidability  of  agreement  caused  by,  83 

in  consideration  or  object,  effect  of,  95 

agreement  for  division  of  goods  acquired  by,  96 

purchaser  evicted  by  superior  title  without  redress  against  vendor 
in  absence  of,  196 

of  principal,  payment  to  innocent  agent  under,  209 

absence  of  provision  for  payments  induced  by  mere,  211 

seller  not  liable  for  latent  defect,  in  absence  of,  282 

pledge  of  goods  obtained  by,  344 

liability  of  sub-agent  for,  355,  356 

liability  of  principal  for  agent*s,  402 

liability  of  partner  for  co-partner*s,  416,  417 
FRAUDS, 

sections  of  Statute  of,  requiring    agreement  to    be    in    writing, 
repealed,  48 

goods,  wares,  and  merchandize  under  Statute  of,  230 

effect  of  repeal  of  Statute  of,  as  to  sale  of  goods,  233 
See  Statute 
FRAUDULENT  ACT, 

indemnification  of  agent  employed  to  do,  382 
FRAUDULENT  CONCEALMENT,  75-78 

FRAUDULENT  MISREPRESENTATION, 
contract  rescinded  on  account  of,  73 
by  vendee,  275 
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FRAUDULENT  PREFERENCE 
of  credilors,  107 

FREE  CONSENT 

essential  to  contract,  47 
meaning  of,  62 

FRENCH  LAW 

in  force  in  Mauritius,  17 

power  under,  to  recall  bill  posted,  233 

FRESH  SUIT 

against  co-contractors  barred  by  judgment  against  one,  159 

FURNITURE 

hired  must  be  fit  for  use,  323 

FUTURE 

day,  goods  to  be  delivered  on,  243 

G. 

GAMBLING  CONTRACTS,  133 

Bombay  Act  lU  of  1865  as  to,  135 
liability  of  promoters  of,  136 

GENERAL  AGENT, 

meaning  of,  401 

GENERAL  LIEN 

of  bankers,  &c.,  338 

GENEROSITY, 

promise  founded  on  motive  of,  25 

GENTOOS, 

laws  and  usages  of,  22 

GIFT, 

consideration  not  necessary  to,  115 

distinguished  from  sale,  230 
GOD, 

impossibility  arising  by  act  of,  178,  182 
GOOD  FAITH 

required  of  solicitor  to  client,  67 

rights  of  person  who  buys  in,  270 

liability  of  seller  who  acts  in,  282,  283 

required  of  creditor  to  surety,  313 

liability  of  bailee  who  acta  in,  333 

required  in  pawnee,  344 
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GOOD  FAlTE-^coniinued. 

of  agent  to  principal,  374 

agent's  right  to  be  indemnified  for  nets  done  in,  381 

payment  by  agent  to  principal  in,  397 

in  majority,  on  question  as  to  wliicb  partners  are  divided,  425 
GOODS, 

not  ordered  sent  with  others  ordered,  38, 287 

tender  for  supply  of,  42 

responsibility  of  finder  of,  207 

breach  of  contract  to  deliver,  215 

meaning  of,  229 

to  be  delivered  on  future  day,  243 

ordered  for  specified  purpose,  280 

improperly  lodged,  agent  bound  to  make  good,  370 

See  Banknotes 
GOOD- WILL, 

legality  of  sale  of,  121 

person  receiving  share  of  profits  for  sale  of,  41 1 

GOVERNMENT, 

law  governing  contract  by,  for  loan  in  another  country,  17 

agreement  in  fraud  of,  98 

promissory  notes  where  legal  tender,  148 

liability  on  bond  given  to,  or  by  order  of,  225 

contracts  with,  225 

not  bound  to  give  notice  before  dismissal  of  servant,  366,  367 

contracts  made  for,  393 

not  bound  by  admission  of  Collector,  393 

agent  generally  not  liable  on  contract,  393 

officials  not  responsible  for  negligence  of  subordinates,  393 

contract,  partner  in,  competing  under  secret  agreement,  433 
GRATUITOUS 

promises,  116 

bailment,  care  required  in,  323 

bailment,  responsibility  for  damage  in  case  of,  327 

bailment,  expenses  payable  by  bailor  in,  329 

loan,  restoration  in  case  of,  330 

bailment  ended  by  death  of  bailor  or  bailee,  332 

agent,  duties  and  liabilities  of,  348,  372 
GROSS  MISCONDUCT 

of  partner,  ground  for  dissolution,  427 
GUARANTEE, 

supply  of  goods  to  third  person  a  consideration  for,  24 

contract  of,  291,293 
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GUARANTEE— conftnttcrf. 

pre-supposes  separate  contract  with  third  person,  293 

may  be  oral  or  written,  293 

guarantor's  liability  under,  294 

consideration  for,  294 

when  continuing,  296 

revocation  of  continuing,  297 

revoked  by  death,  297 

effect  of  variance  of,  298 

effect  of  release  of  principal  debtor,  on  surety^s  liability  under,  301 

effect  on,  of  composition,  or  agreement  to  give  time,  303 

mere  forbearance  by  creditor  does  not  discharge,  307 

effect  of  release  of  one  party,  on  liability  of  other  parties  to,  308 

act  by  creditor,  impairing  surety's  remedy,  discharges,  308 

right  of  surety  who  has  paid  debt  under,  310 

creditor  who  parts  with  securities  discharges,  311 

obtained  by  misrepresentation,  312 

obtained  by  keeping  silence  as  to  material  fact,  313 

given  on  condition  that  another  surety  shall  join,  315 

promise  to  indemnify  implied  in  contract  of,  316 

liability  inter  se  of  parties  to,  317 

liability  of  parties  bound  in  different  amounts,  under,  319 

given  to  firm,  revoked  by  alteration  of  firm,  433 

GUARANTEED 

debt,  appropriation  in  payment  of,  184 

GUARANTEES 

liable  according  to  law  of  place  of  contract,  15 

GUARDIANS 

appointed  by  Court,  persons  under,  50 
transactions  of,  with  wards,  67 

H. 
HARBOUR, 

joint  contract  to  build,  161 

HIDDEN  TREASURE, 
finder  of,  207 

HIGH  COURT, 

operation  of  Minors*  Act  within  jurisdiction  of,  51 

HINDU  LAW, 

as  to  alienations,  21 

promissory  note  does  not  import  consideration  by,  29 
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HINDU  JjkW^coniinued. 

requiring  writing,  48 

minority  under,  51 

contract  of  adoption  calculated  to  defeat  provisions  of,  98 

as  to  sale  of  property,  234 

of  sale,  modification  of,  234 
HINDU  WIFE 

in  Madras,  leaving  husband,  not  entitled  to  maintenance,  202 
HINDU  WOMEN, 

position  of,  54 

HINDUS 

in  Presidency- towns,  contracts  by,  21 

sale  of  ancestral  property  by  co-parcener,  194 
HIRE, 

bailment  for,  322,  323 
HIRER, 

sale  of  goods  by,  326 

liability  of,  326 

warranty  of  title  in  favor  of,  333 
HIRING, 

responsibility  of  bailor  in  contract  for,  322 

implies  warranty  of  fitness  for  purpose,  323 

montlily,  not  implied  by  monthly  payment  of  wages,  367 
HORSE-RACING, 

prizes  for,  133, 134 

HOSTILITIES, 

subsequent  illegality  caused  by  declaration  of,  182 

HOURS 

of  business,  performance  during,  164 
HOUSE, 

agreement  to  take,  not  fulfilled  on  ground  of  fraud,  81 

hire  of  furnished,  323 

HUSBAND 

when  barred  from  suing  for  money  agreed  to  be  paid  to  him,  26 

liability  of,  fur  wife's  coutnicts,  53 

illegal  contract  to  procure  release  o^  98 

or  wife's  agreement  not  to  sue  for  restitution  of  conjugal  rights, 

101,  102 
liability  oi^  for  things  supplied  to  wife,  201 
wife's  authority  terminates  immediately  on  death  of,  368 
See  Marriage, 

62 
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HYPOTHECATION 

of  ship  by  master,  354,  373 


IDENTITY 

of  object-matter  of  agreement,  error  as  to,  89 

IGNORANCE 

of  fact,  88,  91 

of  law,  91 

of  impossibility  of  eTent  on  which  contingent  contract  depends,  141 

of  material  fact,  invalidity  of  ratification  made  in,  361 

of  agent,  of  facts  rendering  acts  illegal,  382 

ILLEGAL 

imprisonment,  discharge  from,  26 

contract,  Toid,  63 

agreements,  95,  108—113 

consideration  or  object,  95 

sbip-building  (33  &  34  Vic,  c.  90),  97 

sales  of  spirits  in  cantonments,  97 

contracts,  97 — 112 

contract  following  an  agreement  which  is,  108 

renewal  of  bill  given  on  consideration  which  is,  109 

contract,  money  paid  in  execution  of,  109 

intention  to  perform  legal  contract  in  manner  which  b.  Ill 

damages  for  breach  of  promise  to  do  something,  175 

contracts  which  become,  182 

promises  to  do  things  legal  and  others  which  are,  183 

contract,  one  alternative  of  which  is,  183 

promise  first  to  do  something  legal  and  then  something,  183 

recovery  of  money  pai<l  for  goods  for  purpose  which  is,  198 

act  cannot  be  ratified,  362 

agent  employed  to  do  act  which  is,  382 

ILLEGALITY, 

when  plea  o^  barred,  78 

afiecting  right  to  contribution,  160 

caused  by  legislation  subsequent  to  contract,  182 

ILLNESS, 

undue  influence  in  case  of,  66 
preventing  performance  of  contract,  179 

IMMORAL  AGREEMENT,  95, 101 
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IiM  MOVEABLE  PROPERTY, 

law  governing  contracts  regarding,  18,  19 
contracts  of  sale  of,  2.0 
moveable  property  sold  with,  240 
right  of  pledgee  of,  342 

IMPLIED 

promise,  43 
warranty,  276-281 
in  guarantee,  316 
Authority  of  agent,  349,  389 

IMPORTUNITY 

employed  in  case  of  testator,  67 

IMPOSSIBILITY 

caused  by  promisor  or  promisee,  181 

IMPOSSIBLE, 

agreement  contingent  on  event  which  is  or  becomes,  139,  140 

acts,  promise  to  perform,  175 

contract  which  subsequently  becomes,  175 

promise  to  perform  act  which  promisor  knew  to  be,  175 

in  itself,  meaning  of,  177 

IMPRISONMENT 

as  means  of  coercion,  64 
See  Illegal. 

INABILITY 

to  perform  contract,  218,  222 

INADEQUACY 

of  consideration,  116 

INCAPABLE  OP  CONTRACTING, 

liability  of  property  of  person  who  is,  199 

INCAPACITY 
of  partner,  427 

INCOMPLETE 

goods,  sale  of,  236 

INCORPORATED  PARTNERSHIPS,  441 

INCREASE 

iMicruing  from  goods  bailed,  832 
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INDEMNITY, 

implied  promise  of,  43 

to  purchaser  not  insolvent,  in  case  of  stoppage,  259 

contract  of,  291 

rights  of  promisee  in  contract  of,  291,  292 

impliedly  promised  to  surety  by  debtor,  316 

to  borrower  on  recall  of  thing  lent,  330,  332 

to  bailee  for  loss  from  defect  of  bailor*s  title,  333 

of  agent,  381,  382 

against  consequences  of  criminal  act,  382 

to  representatives  of  deceased  partner  cari^ring  on  business,  435 
INDIAN 

Companies*  Act,  see  Act, 

Evidence  Act,  see  Act, 

laws,  saving  of  certain,  47 

Marriage  Act,  see  Act 

Penal  Code,  see  Act. 

Succession  Act,  see  Act, 
INDIRECT 

loss  or  damage,  211 
INFANT, 

payment  of  debt  due  by,  208 
See  Minor,  ' 
INFANTS, 

contracts  by,  53 
INFORMATION 

obtained  by  agent,  see  Agent. 
INJUNCTION 

against  execution  of  decree,  211 

against  partner  of  dissolved  firm  carrying  on  business  under  old 
name,  412 

against  person  holding  out  another  as  partner,  412 

against    members    transacting    in    firm's    name  business  beyond 
scope,  425 

against  partner  misconducting  himself  to  force  dissolution,  428 

against  partner  for  default  in  duty,  430 

proceeding  against  co-partner  by,  439 
INJURY 

to  person  or  property  of  another,  consideration  or  object  involv- 
ing, 95 
to  goods,  to  be  borne  by  owner,  241 
caused  by  fall  of  building  let  for  public  use,  325 
to  third  person  caused  by  agent,  381,  382 
to  agent  caused  by  principal,  383 
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INNKEEPER, 

action  against  executors  o(  on  implied  responsibility  for  goods  of 
gnest,  44 

INSANITY 

of  proposer,  effect  o^  36 

defined,  56 

contract  mnde  in  lacid  in  terra!,  notwithstanding  general,  56 

as  affecting  contracts,  58 

of  person  who  has  contracted  to  marry,  175 

necessaries  supplied  to  person  or  family  of  person  incapable  from, 
200 

of  principal  or  agent,  363 

of  principal,  agent's  duty  on  termination  of  agency  owing  to,  368 

of  partner,  dissolution  in  case  of,  426 
See  Unsoundness^ 
INSOLVENCY 

of  drawer  of  bill,  pledge  given  by  acceptor  on,  26 

effect  of,  on  contract,  151. 

of  debtor,  appropriation  in  case  of,  187 

of  buyer  before  delivery  of  goods  as  regards  lien,  253 

defined,  254 

of  buyer,  stoppage  in  transit  of  goods  on,  257 

of  consignee,  258 

effect  of  payment  by  surety  of  debt  proved  by  creditor  against 
estate  in  case  of,  310 

of  one  of  several  sureties,  318 

of  principal   terminates  agency,  363 

of  agent  not  provided  for,  363 

of  partner,  dissolution  in  case  of^  426 

INSOLVENCY  PROCEEDING 

in  colonial  Court,  discharge  in,  pleaded  in  defence,  17 
INSOLVENT, 

what  acts  of,  fraudulent,  76 

composition  by,  107 

effect  of  stoppage  in  case  of  purchaser  not,  259 

INSPECTION 

by  buyer,  75,  273,.  281,  283 

INSTALMENTS, 

contract  performable  by,  151,  217,  255 

due  on  contract  of  service  payable  for  at  rate,  197 

pa^^meut  by,  for  goods  sold,  234,  235 
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INSTRUCTIONS, 

duty  of  ageut  to  seek,  373 
deviation  by  agent  from,  385—387 

INSTRUMENTS 

of  which  registration  is  compulsory,  49 
liability  on  breach  of  condition  of  certain,  225 

INSURANCE, 
contract  of,  40 

of  foreign  ship  or  goods  against  capture,  100 
contracts  o^  not  included,  291 

INTENTION 

to  accept  offer,  37 

of  performance,  promise  made  without,  69 

to  deceive,  70,  79 

misrepresentation  of,  not  fraud,  73 

of  parties  to  contract,  mistake  as  to,  90 

parties  to  contract  bound  by  expressed,  94 

to  abandon  contract,  151  —  155 

as  to  appropriation  of  payments,  185,  186 

not  to  perform,  224 

as  to  time  of  transfer  of  ownership,  237 

of  parties  as  to  relation  between  them,  408 

INTER  ABSENTES, 

engagements  negotiated  by  letter  or  message,  34 

INTEREST 

on   money   payable  in    one    country   under   contract   made    in 

another,  15 
contract  to  pay,  46 
mercantile  usage  as  to,  46 
recoverable  as  damages,  46 
Court  may  decree,  47 
appropriation  in  payment  of,  1 87 
liability  for,  in  case  of  breach,  220,  221 
regarded  as  penalty,  227 
invalid  agreement  to  pay,  228 
effect  of  acceptance  of,  by  creditor  from  debtor,  306 
pawnee  miiy  retain  pledged  goods  fur,  340,  341 
ratification  implied  by  acceptance  of,  360 
in  subject-matter,  termination  of  agency  where  agent  has,  364 
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INTEREST— conftiitttfrf. 

charp^eable  in  case  of  neglect  as  to  accounts,  373 
Tarying  with  profits,  effect  of  loan  for,  409 
of  partner,  dissolution  on  transfer  of,  427 
of  testator  in  chose  in  action  had  jointly  with  another,  434 
See  Limited  interest. 

INTERESTED, 

payment  for  another  by  person  who  is,  202,  203 

INTERFERENCE 

of  Court  in  respect  of  partnership,  439 
with  receiver,  a  contempt,  439 

INTERNATIOI^AL  LAW, 

questions  to  be  decided  according  to  rules  of,  13 
INTERPLEADER 

by  bailee,  334,  335 
INTERPRETATION 

of  contracts,  14 
INVALID 

guarantee,  312,  313 

J. 

JEWELS 

used  for  public  worship,  230 
JOINDER 

of  joint  contractors,  162 

JOINT  BAILORS,  333 

JOINT  CONTRACT, 

rights  and  liabilities  under,  434 

JOINT  CREDITORS, 
rights  of,  437 

JOINT  DEBTORS, 

alteration  by,  of  relation  to  creditor,  by  becoming  principal  debtor 
and  surety,  306 

JOINT  DEBTS 

of  partnership,  436 

JOINT  LIABILITIES, 

devolution  of,  158 
JOINT  LIABILITY 

not  afiected,  as  regards  third  persons,  by   agreement  amongsl 
persons  jointly  liable,  298 
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JOINT  OWNERS, 

sale  of  goods  by  one  of  several,  270,  274 
bailment  by  one  of  seyeral,  333 
pledge  by  one  of  Reveral,  345 
redemption  by,  345 
partners  are,  422 

JOINT  PROMISE, 

devolution  of  liability  under,  158 
enforcement  of  performance  of,  158 

JOINT  PROMISEES, 

offer  of  performance  to  one  of  several,  146 
right  to  enforce  performance  rests  with,  161 

JOINT  PROMISORS, 

offer  of  performance  by  one  of  several,  148 

devolution  of  liabilities  of,  158 

contribution  amongst,  158 

liability  of,  160 

effect  of  release  of  one  of  several,  160 

JOINT  PROPERTY 
of  partnership,  437 
partner  carrying  on  separate  trade  with,  439 

JOINT  RIGHTS, 

devolution  of,  158,  161 

JOINT  STOCK  COMPANIES,  441 

JOINT  STOCK  COMPANY, 

claim  fur  preliminary  expenses  in  promoting,  207 
guarantee  for  money  lent  by  persons  untruly  representing  them- 
selves as  a,  314 

JUDGMENT 

against  one  of  several  co-contractors,  159 

obtaining  of,  in  question  as  to  attorney*s  lien  for  costs,  378 

consent  to,  by  one  partner,  420 

JUDGMENT-DEBT, 

payment  of,  no  consideration,  26 

recovered  out  of,  and  fraudulently  levied  a  second  time  through 
Court,  210 

JUDICIAL  SEPARATION, 

property  acquired  by  married  woman  afler,  54 

JUS  TERTII, 

b»ilee*8  right  to  set  up,  334 
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K. 

KNOWLEDGE 

of  acceptance  by  proposer,  81 

of  reTocation  by  promisee,  31 

of  proposer's  death  or  iosanity,  as  afiecting  acceptor,  36 

of  nature  of  act,  59 

obligation  to  disclose  matters  within,  77 

of  impossibility  or  illegality  of  agreement,  as  afiecting  damages  for 

non-performance,  175,  181 
of  loss  to  arise  from  breach,  as  afiecting  damages  against  defaulter, 

211 
of  special  loss  to  result  from  breach,  218,  219,  221 
of  payment  by  first  buyer,  263 
of  insolvency  of  first  buyer,  263 
enforcement  by  co-sureties  of  securities  given  without  each  other's, 

317 
requisite  for  valid  ratification,  361 
of  termination  of  agency,  367 
of  agent  equivalent  to  that  of  principal,  394 
that  alleged  agent  is  really  principal,  400 

of  principal  that  others  are  acting  on  agent's  representations,  402 
See  Notice, 

L. 

LABOUR 

in  respect  of  goods  bailed,  bailee's  right  to  remuneration  for,  337 

LAND, 

covenant  to  avoid  particular  use  of,  182 
rights  of  purchaser  of,  on  title  proving  defective,  196 
agreement  for  purchase  of,  on  exceptional  terms,  228 
let  for  pasture  and  found  unsuitable,  323 

LANDLORD 

and  tenant,  suits  between,  in  Oudh,  48 

LATENT  DEFECT, 

seller  not  responsible  for,  282 
carrier's  responsibility  for,  324 

LAW 

to  regulate  contracts  made  wholly  or   partially  out  of  British 

Lidia,  13,  14 
of  place  of  performance,  14 

governing  contracts  in  which  one  party  is  a  native,  22 
of  majority,  50 

63 
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LAW—  continued, 

disqualification  for  contract  by,  50 
act  or  omission  declared  bj,  to  be  fraudulent,  69 
mistakes  as  to,  91 

consideration  for  agreement  must  not  be  forbidden  bj,  95 
contract  not  performable  without  violation  of,  112 
distinction  between  duties  created  by  contract  and  by,  178 
assignment  of  debt  at,  188 
money  paid  by  mistake  of,  208 
partnership  of  which  business  is  prohibited  by,  429 
See  Foreign  law,  Maritime  law.  Mercantile  law. 

LAWFUL  CUSTODY, 

pledge  of  goods  wrongfully  obtained  from,  344 

LAWFUL  DEBT, 

appropriation  only  to,  186 
LAW  MERCHANT, 

English,  21,  247,  354,  434 

LAWS, 

saving  of  certain,  47 
See  Special  laws. 
LEASE 

obtained  by  misrepresentation  of  intention  as  to  use^  73 

containing  covenant  to  repair,  137 — 138 

tenancy  continued  afber  expiry  o£^  429 

from  benefit  of  which  partners  sought  to  exclude  co-partner,  432 

LEASEHOLD 

described  as  freehold,  sale  set  aside  in  case  o^  90 

LEGACY  DUTY 

paid,  executor  may  recover,  203 

LEGATEE 

claiming  repayment  firom  co-legatee  under  alleged  misconstriiciioD 
of  will,  92 

LEGISLATION, 

subsequent  illegality  caused  by,  182 

illegality  of  business  caused  by,  429 
LEGISLATURE,  see  Foreign  legislature. 

LENDER 

of  a  thing  for  use,  330 
not  a  partner,  409 
See  Loan, 
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LESSEE 

when  excused  from  responsibility  for  destruction  of  bouse,  178 

suit  of,  against  assignee  of  lease,  293 

of  land  for  pasture,  323 
LESSOR, 

coTenant  of,  witb  lessee,  130 

covenanting  to  repair,  sued  witbout  notice  of  want  of  repair,  199 
LETTER, 

proposal  or  acceptance  of  contract  by,  82 

acceptance  by,  in  course  of  post,  36 
LEX  FORI,  14,  n 
LEX  LOCI  CONTRACTCS,  14,  19 
LEX  SITUS,  19 
LIABILITY 

of  person  and  of  property,  distinction  between,  200 

of  persons  primarily  liable,  not  afiected  by   arrangement  between 
tiiem  as  to  suretyship,  298 

of  co-sureties,  319 

of  bailee,  323^32 

of  pawnor,  342 

of  agent  to  account,  375 

of  agent  or  principal,  389,  391 

of  pretended  agent,  399 

of  principal  inducing  belief  that  agent*s  unauthorized  acts  were 
authorized,  401 

of  person  allowing  himself  to  be  represented  as  partner,  412 

of  partners  of  dissolved  firm,  412 

of  minor  partner,  413 

of  minor  partner  on  coming  of  age,  414 

of  partners  for  debts  of  firm,  415 

of  representatives  of  deceased  partner  carrying  on  business,  435 

of  ex-partner  on  fresh  contracts,  439 

of  ex-partner,  on  co-partner  continuing  business  in  old  name,  440 
See  Respansibiliiy. 
LIBEL, 

promise  to  indemnify  for  publication  of,  99 

LIBELLOUS 

publications,  price  of,  not  recoverable,  99 

work,  price  of  printing,  not  recoverable,  99 
LIEN, 

unpaid  vendor^s  right  of,  251 

loss  of,  252 


Digitized  by 


Google 


500  INDEX. 

HEN  ^continued, 

not  afiected  by  Act  of  Limitation,  253 

waiver  of,  by  giving  buyer  credit,  254 

revival  of  suspended  right  of,  254 

of  bailee,  331 

of  finder  of  goods,  335,  336 

bailee's  right  o^  337 

general,  of  bankers,  &c.,  338,  880 

of  solicitors,  339,  340,  377 

of  agents,  377,  379,  380 

of  partners  on  assets,  436,  437 
LIFE  INSURANCE, 

agreements  for,  77 
See  Policy, 
LIFE  INTEREST, 

pledge  by  person  having  only,  345 
LIGHTHOUSE, 

discharge  by  death,  of  contract  to  build,  144 
LIGHTNING, 

house  burnt  by,  178 
LIMITATION 

Act,  IX  of  1871,  8.  20,  pp.  115,  119,  331 

creditor  can  appropriate  payment  to  debt  barred  by  Act  o^  185 

appropriation  to  debts  whether  barred  or  not  by  Act  o^  186 

vendor's  lien  not  afiected  by  Act  of,  253 

of  suits,  331,  343 

bailment  for  trust  not  afiected  by  Act  of,  331 
LIMITED  INTEREST,  see  Plexor. 

LIMITED  LIABILITY, 
partnership  with,  441 
LIQUIDATED  DAMAGES,  226 

LIVERY  STABLE, 

responsibility  of  keeper  of,  for  carriages  damaged  under  bailment^ 
324 
LOAN, 

liability  of  lender  for  known  defect,  321,  322 

care  required  in  case  of,  323 

borrower  when  entitled  to  compensation  on  revocation  of,  330 

borrower  cannot  retain  thing  lent,  as  security  for  debt,  338 

and  security,  contract  of,  408 

property  of  retiring  or  deceased  partner  left  in  business  deemed 
a,  410 
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LOCUS  REGIT  ACTUM,  14 

LOSS 

by  default  in  contribution,  158 

or  damage  arising  from  breach,  estimation  of,  212 

of  party  aflected  by  breach,  effort  to  diminish,  224 

when  party  may  recover    on  breach  of  contract  without  proving 
actual,  225 

after  transfer  of  ownership,  241 

of  goods,  risk  lies  with  person  whose  property  they  have  become, 
241 

to  buyer  from  badness  of  seller*8  title,  275 

to  buyer  from  breach  of  warranty,  284 

of  thing  bailed,  bailee  not  liable  if  he  has  taken  due  care,  325 

by  mixture  of  goods  bailed,  328 

caused  by  return  of  thing  lent  for  use,  330 

of  thing  not  returned  in  due  time,  bailee  liable  for,  331 

to  be  made  good  by  agent,  370 

to  be  made  good  by  person  dealing  without  authority  as  agent,  399 

contribution  by  partners  to,  422 

in  partnership-business  how  paid,  424 

suit  for  dissolution  when  business  can  be  carried  on  only  at  a,  427 
LOST  PROPERTY, 

promise  of  reward  by  owner  of,  289 
LOTTERIES 

illegal,  136 
LUGGAGE, 

suit  for  loss  of,  17 
LUNACY, 

power  to  contract  in  case  of,  56 

of  partner,  when  decree  for  dissolution  granted  in  case  of,  427 

M. 

MACHINERY, 

contract  to  erect,  180 

contract  to  add  or  substitute,  243 

MADRAS, 

proceedings  to  enforce  terms  of  tenancy  in,  48 
minority  in,  52 

MAHUMMUDAN  LAW 
as  to  alienation,  21 
of  majority,  51 
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MAHUMMUDANS, 

contracts  in  Presidency  Towns  by,  21 

MAINTENANCE, 

agreements  by  way  of,  void,  104—106 
of  wife  under  Hindu  law,  202 

MAJORITY, 

persons  competent  to  contract  who  are  of  the  age  of,  50 

persons  of  age  of,  may  employ  agent,  347 

agent  must  be  of  age  o^  to  be  responsible  to  principal,  948 

liability  of  minor  partner  on  attaining,  414 

of  partners,  effect  of  decision  of,  422 

of  partners,  decision  of  differences  according  to  opinion  of,  422,  425 

MALICIOUS 

prosecution  by  partner,  co- partners  not  liable  for,  416 

MANAGEMENT 

of  business,  partners*  right  to  take  part  in,  422 

MANUFACTURE, 

agreement  by  vendors  o^  not  to  carry  on  similar,  126 

MANUFACTURER, 

contract  of,  to  supply  goods  •*  as  soon  as  possible,"  163 
suspending  work  for  non-delivery,  218 
sending  samples  by  railway,  219 

MARINE  INSURANCE, 

agreements  for,  77,  82 

dbtinction  between  contracts  of  guarantee  and  of,  313 

cases,  disclosure  in,  by  agent  to  principal,  388 
MARITIME  LAW,  21 

MARKET  OVERT, 

rule  of,  not  maintained  in  Act,  271 

MARKET-PRICE 

not  always  standard  for  assessment  of  damages,  216 

MARKET  VALUE 

of  property  resold  on  failure  to  convey  to  first  purchaser,  223 

MARRIAGE, 

capacity  of  persons  as  to,  50 

renders  husband  liable  for  wife*s  debts,  54 

rights  of  parties  how  affected  by,  54 

representations  made  to  induce,  87 

contract  to  avoid,  98 

agreement  in  contemplation  of  future  separation,  illegal,  101 


Digitized  by 


Google 


INDEX.  503 

MARRlAGE-^continued. 

separation-deed  enforceable,  101 

agreement  to  procure,  unlawful,  102 

compromise  of  Buit  for  dissolution  of,  103 

agreement  in  restraint  of,  unlawful,  120 

breach  of  promise  of,  150,  179,  180 

contract  for,  becomes  void  on  impossibility  or  illegality,  1 75 

bu8band*s  liability  to  maintain  wife,  202 

MARRIAGE-SETTLEMENT, 

clause  in,  restraining  anticipation,  54 

MARRIED  WOMAN, 

power  of,  as  to  separate  estate,  53 

property  devolving  on,  afber  judicial  separation,  54 
MASTER, 

discharge  of  contract  o(  with  servant  or  apprentice,  143 

retaining  servant  after  discovery  of  misconduct,  312 

of  ship,  authority  of,  353 

and  servant,  relation  o(  357 

of  ship  when  liable  to  compensate  shipper,  370 

selling  ship  without  communicating  with  owner,  373 

liability  of,  for  injury  to  servant,  384 

of  ship,  not  communicating  material  facts  to  owner  about  to  insure, 
388 

liability  of,  for  acts  of  servant,  403 

signing  bills-of-lading  for  goods  not  shipped,  404 

being  part  owner,  barred  from  employing  ship  for  his  own  benefit, 
432 
MATERIALITY 

of  fraud,  73,  83,  84 

MAXIMS, 

omnia  constiiuta  non  preteritis  calumniam  faciuut  sed  futuris  regu^ 
lam  imponunt,  1 9 

caveat  emptor,  77,  275 

ignorantia  Juris  neminem.excmat,  92 

ignorantia  juris  hand  excusat^  93 

debitorem  ignarum,  seu  eliam  invitum,  solvendo  liherare  possumus, 
157 

licet  dispositio  de  interessefuturo,  j^c,  243 

expressum  facit  cessare  iadtum,  252 

cessante  ratione  cessat  ipsa  lex,  265 
MENTAL  DISTRESS, 

undue  mfluence  In  case  of,  66 
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MERCANTILE  CONTRACTS, 
time  generally  essential  in,  173 
contracts  to  marry  distinguished  from,  179 

MERCANTILE  LAW, 

rules  and  usages  of,  as  to  certain  instruments,  230 
of  England  as  to  agent's  authority,  350 

MERCANTILE  USAGE 
to  pay  interest,  46 

MERCHANTS, 

practice  of,  as  to  documents  evidencing  agreements,  44 
custom  of,  as  to  bills  of  exchange,  &c.,  117 
practice  of,  as  to  contracts,  173 
custom  of,  as  to  delivery -orders,  &c.,  246,  247 
resident  abroad,  sale  or  purchase  for,  389 
exception  in  favor  o^  434 

MINE, 

purchase  of  shares  in,  not  voidable  notwithstanding  misrepresen- 
tation as  to  its  value,  88 

MINES, 

suit  for  purchase-money  of,  168 

MINOR, 

necessaries  supplied  to,  200,  201 
person  employing  agent  must  not  be,  347 
as  affecting  agency,  348 
partner,  liability  of,  413 
partner,  rights  of,  413 
partner,  liability  of,  on  coming  of  age,  414 

enforcing  of  contracts  against  persons  falsely  asserting  majority, 
414 

MINORITY 

of  persons  domiciled  in  India,  50 

general  law  of,  50 

various  Acts  governing,  51 

under  Hindu  and  Muhammadan  law,  51 

rights  and  liability  of  minor  partner,  413 

must  repudiate  partnership  on  majority,  415 

MISAPPLICATION 

of  money  by  partner,  417 
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MISCONDUCT 

of  wife,  separation  caused  by,  202 
agent*s  liability  for,  371,  379 
of  partner,  427,  428,  430,  438 

MISDESCRIPTION 

of  subject  of  sale,  241 

MISLEADIJ^G 

party  to  contract  to  liia  prejudice,  79,  80 

MISMANAGEMENT 

of  partnership -business,  439 

MISREPRESENTATION, 

consent  not  free  when  caused  by,  62 

by  agent  afiects  principal,  69,  389,  402 

in  innocent  error,  wheu  it  becomes  fraudulent,  77 

defined,  79 

effect  of,  83 

must  be  made  good,  S7 

when  sale  not  voidable  though  effected  by,  88 

sale  procured  by,  not  generally  voidable  against  sub-vendee,  274, 

275 
avoids  guarantee,  312,  313 
policy  avoided  on  ground  of,  389 

of  person  assuming  authority  of  agent,  399  t 

binding  maker,  401 
by  person  stating  that  he  is  not  a  minor,  414 

MISTAKE 

of  person  contracting,  59 

consent  not  free  when  caused  by,  62 

causing  party  to  make,  83 

of  both  parties  as  to  matter  of  fact  avoids  agreement,  88 

effect  of,  89 

of  fact,  90 

creating  obligation  not  intended,  90 

of  law  does  not  avoid  agreement,  91 

as  to  foreign  law,  91 

of  fact  of  one  party,  94 

if  impossibility  unknown  to  both  parties,  94 

alteration  of  agreement  by,  191 

liability  of  receiver  of  money  paid  by,  207 

of  fact  or  of  law,  money  paid  by  either,  included,  209 

as  to  character  of  party  contracting,  394 

right  to  recover  from  agent  money  paid  under,  397 

64 
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MISUSE 

by  bailee,  826 
MIXTURE 

of  goods  by  bailee,  827,  328 

with  or  without  bailor's  consent,  827 

where  goods  are  not  separable,  328 
MODE 

of  performance  of  foreign  contract,  15 

of  performance,  obligation  of  affirmant  of  arrangement  as  to,  191 
MONEY 

paid  to  another's  use,  202,  203 

paid  by  mistake  or  under  coercion,  207 

had  and  received,  suit  for,  207,  210 

not  included  in  goods,  230 

what  agents  incompetent  to  borrow,  854 

termination  of  agent's  authority  to  receive,  368 

improperly  deposited,  agent  to  make  good,  870 

paid  to  agent  for  business,  recoTery  of,  by  principal,  871 

paid  by  mistake,  recovery  of,  397 

authority  of  partners  to  borrow,  420 

MONOPOLY, 

agreement  creating,  106 

MORAL  COMMAND 

asserted  over  testator,  68 

MORTGAGE, 

substitution  of,  for  simple  contract-debt,  189 

debt,  effect  of  payment  of,  by  surety,  810 

one  of  three  kinds  of  security,  340 

misapplication  of  money  received  for  investment  on,  417 

not  part  of  ordinary  partnership-business,  420 

MORTGAGEES 

paying  wages  of  crew  to  free  ship  from  Admiralty-proceedings,  203 
unwilling  as  vendors  to  incur  expense  to  enable  them  to  convey,  222 

MOTIVE 

distinguished  from  consideration,  25 

of  entering  into  contract,  mistake  as  to,  94 

for  payment,  mistake  as  to,  209 

MOVEABLE 

property  included  in  goods,  229 

property  defined,  280 

and  immoveable  property,  combined  sale  of,  240 
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MUCHILKAS 
ill  Madras,  48 

MUHAMMADAN,  see  Mahummadan. 

MUNICIPAL  COMMISSIONERS, 
contracts  with,  48,  49 

MUSICAL  ENTERTAINMENT, 
contract  to  provide  place  for,  180 

N. 

NAME, 

partner  cannot  open  banking  account  in  his  own,  419 
of  firm,  notice  of  dissolution  hj  change  in,  440 

NATURAL  AFFECTION, 

agreement  made  on  account  o^  115 

NATURAL  DUTY, 

promise  founded  on  motive  of,  25 

NAVIGATION, 

liability  for  obstructing,  356 

NECESSARIES 

supplied  to  minor,  52 

supplied  to  lunatic  or  drunken  person,  57 

supplied  to  person  incapable  of  contracting,  199 

personal  liability  for,  200 

what  are,  for  minor,  200,  201 

wife,  agent  for  husband  in  ordering,  20],  348 

NEGLIGENCE, 

degrees  of,  recognized  in  English  law,  323 

of  finder  of  lost  goods,  336 

of  gratuitous  agent,  348,  349 

of  sub-agents,  responsibility  for,  355^  357 

of  pilot,  responsibility  for,  356 

agent*s  liability  for,  371,  372,  382 

of  solicitor  or  surgeon,  372 

principars  liability  for,  383 

contributory,  rule  as  to,  383,  384 

of  partner,  416 

NEGOTIABILITY 

of  bills-of-lading,  264 

of  receipts  for  goods  shipped,  274 
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NEGOTIABLE 

insbument  taken  bj  seller  in  lieo  of  ctsb,  257 

bill -of- lading,  264 

instruments,  title  to,  passes  bj  delivery,  271 

NEGOTIATIONS 

nearlj  complete,  bat  falling  short  of  craitract,  59 
effect  of  completion  of,  39 

NEOOTIOnUM  OESTOR 
under  Roman  Law,  205. 

NEUTRALITY 

of  bailee  interpleading,  335 

NEW  YORK  CIVIL  CODE,  75,  76,  80 

NONPAYMENT 

on  due  date,  efiect  of,  255 

NOTICE 

of  revocation,  94 

of  happening  of  event  in  contingent  contract,  187 
given  bj  party  within  whose  knowledge  matter  peculiarly  is,  138 
of  intention  to  cLiim  compensation  for  breach,  173,  174,  285,  286 
of  want  of  repair,  by  lessee  who  sues  on  covenant  to  repair,  199 
in  case  of  payment  by  mistake,  209 
of  exceptional  loss,  218,  219,  221 
of  special  circumstances,  as  affecting  damages,  221 
when  effective  to  stop  goods  in  transit,  266 
of  intention  to  defend  suit,  287,  292 
of  sale  by  pawnee,  342 
of  limited  interest  of  pledgor,  345 

of  revocation  by  principal  or  renunciation  by  agent,  366 
of  agent's  want  of  skill,  371 
to  agent  equivalent  to  notice  to  principal,  387 
of  dishonour  of  bill,  388 

against  payment  to  principal  of  money  paid  to  agent  by  mistokc,  397 
of  dissolution  of  partnership,  412,  426,  435,  439 
of  repudiation  of  partnership  by  minor,  415 
of  agreement  to  restrict  power  of  partner,  418 
of  terms  of  partnership,  when  material,  420 
by  partner  to  dissolve  partnership,  426 
special,  to  determine  partnership,  429 
See  KnowledgCy  Public  notice. 
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NOVATION, 

nature  of,  188 
by  surety,  296 
of  bond -debts  of  partnership,  306 

NOXIOUS 

articles,  sale  of,  281 

NUDUM  PACTUM,  33 

NUISANCE 

affecting  house,  82 

O. 

OBJECT 

of  agreement,  47,  95,  96 
-when  unlawful,  95 
partlj  unlawful,  113 

OBJECT.MATTER 

of  agreement,  error  as  to,  89 

OBLIGATION, 

novation  by  change  in  nature  of,  1 88 

resembling  those  created  by  contract,  breach  of,  211 

OBLIGATIONS 

of  partners,  contract  defining  mutual,  421 
of  partners  in  firm  continued  afler  term,  429 
of  competing  partner,  432 
of  partners  continue  after  dissolution,  438 

OFFENCE, 

title  of  vendor  of  goods  acquired  by,  270,  274,  275 
pawn  of  goods  acquired  by,  344 

OFFER 

to  sell,  "  receiving  answer  in  course  of  post,''  35 

to  perform  promise,  141,  145 

to  perform  when  tantamount  to  performance,  142 

to  perform,  effect  of  refusal  of,  145 

conditions  of  valid,  145,  146 

of  performance  made  to  one  of  several  join t-promisces,  146 

OLD  AGE, 

undue  influence  in  case  of,  66 

OMISSIONS 

specially  declared  to  be  fraudulent,  69 
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OPERATION 

of  instrument,  41 

OPINION, 

erroneous,  as  to  value  of  subject-matter,  not  a  mistake,  88 

OPPRESSION, 

absence  of  provision  for  payments  obtained  by,  211 

OPTION 

to  avoid  contract,  85 

ORAL  AGREEMENT 

a  condition  precedent  to  attaching  of  obligation  under   written 
contract,  proof  of,  316 

ORAL  EVIDENCE 

as  to  contract  when  excluded,  61 

to  prove  mistake,  91 

of  alteration  of  contract  in  writing,  190 

effect  of  written  instrument  not  variable  bj,  390 

ORDER 

of  performance  of  reciprocal  promises,  168 

for  delivery,  sale  of  goods  bj  person  who  is,  by  consent  of  the 

owner,  in  possession  of,  269 
for  delivery,  pledge  of  goods  by  person  in  possession  of,  343 
See  Delivery-order, 
OSTENSIBLE 

partner*s  responsibility,  411 

authority  of  existing  partners  to  act  for  ex-partner,  439 

OUDH, 

suits  between  landlord  and  tenant  in,  48 

OWNER, 

sale  of  goods  by  person  in  possession  by  consent  of,  269 

of  premises  inviting  entry  without  warning  of  danger,  322 

finder  of  goods  bound  to  take  steps  to  discover,  336 

of  goods  wrongfully  alienated  by  bailee,  right  of,^  338 

pledge  by  other  than,  343,  344 

remedies  of^  available  to  bailee,  346 

of  ship,  expenses  chargeable  to,  353 

of.  ship  not  liable  on  fictitious  bills-of-lading  signed  by  master,  404 
OWNERSHIP, 

sale  involves  transfer  of,  230 

circumstances  which  prevent  transfer  of,  234,  240 

consequences  of  transfer  of,  241 

of  non-existent  goods  agreed  to  be  sold,  242 
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OWNERSHIP— c(m/i«ia?<f. 

of  goods  sold  by  one  of  seyeral  joint  owners,  270 
exercise  of  act  of,  by  buyer,  384 
of  goods  sold  by  auction,  :289 

P. 
PARENT, 

liability  of,  to  support  children,  201 
See  Father, 
PARISH 

cannot  be  sued,  892 
PART 

of  contract,  avoidance  of  onperformed,  173,  197 

PART-DELIVERY, 

effect  of,  231,248 

PARTIAL 

performance  of  contract,  151,  155 

performance  of  instructions  by  agent,  386 

performance  of  contract  with  alleged  agent,  really  principal,  400 

PARTICEPS  CR I  MINIS, 
objection  of,  110 
relief  to,  110 

PARTICULAR  PURPOSE, 

warranty  of  goods  ordered  for,  280 

on  sale  of  article,  no  warranty  of  its  fitness  for  any,  281 
PARTIES 

to  contract,  noyation  by  change  of,  188 

to  contract  by  undisclosed  agent,  rights  of,  393 

PARTNER, 

agreement  of,  not  to  carry  on  like  business,  121 

such  agreement  when  not  implied  by  retirement  of,  127 

right  of  creditor  to  proceed  against  estate  of  deceased,  158 

effect  of  composition  with  firm,  of  liability  of  former,  as  to  debts 

of  firm  during  his  partnership,  305 
widow  or  child  receiving    share  of  firm-profits  not  necessarily 

a,  410 
person  receiving  share  of  profits  as  annuity  not  necessarily  a,  411 
person  leading  another  to  believe  him  to  be,  responsibility  of,  411 
person  consenting  to  be  represented  as,  liability  of,  412 
liability  of  minor,  not  personal,  413 

difference  of  English  and  Indian  law  as  to  position  of  minor,  414 
liability  of  minor,  on  attaining  majority,  414 
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PARTNER,— con/mMffrf. 

liability  of,  for  firm-obligations,  415 

liability  of  incomiDg,  415 

liability  of,  for  copartner's  neglect  or  fraud,  416 

liability  of,  for  misapplication  of  funds,  416,  417 

power  of,  to  bind  co-partners,  417 

effect  of  restriction  on  power  of,  417,  418 

acts  ordinarily  within  scope  of  authority  of,  418 

notice  of  restricted  powera  of,  418,  420 

not  authorized  to  open  banking  account  in  his  own  name,  419 

payment  by,  of  partnership- debt  out  of  his  own  funds,  420 

contract  regulating  position  of,  421 

rules  which,  in  abseuce  of  express  agreement,  regulate  position 
of,  422 

is  joint-owner  of  partnership -property  in  proportion  to  original 
contribution,  422 

is  entitled  to  share  equally  in  profits,  422 

is  bound  to  contribute  equally  to  losses,  422 

is  entitled  to  take  share  in  management,  422 

is  bound  to  attend  diligently  to  partnership -business,  422 

majority  to  decide  in  cases  of  dispute,  422 

no  change  in  nature  of  business  without  consent  of  every,  423 

no  person  can  introduce  new,  423 

firm  dissolved  on  any  member  ceasing  to  bo  a,  423 

may  retire  if  no  time  fixed,  423 

may  not  retire  if  time  fixed,  423 

cannot  be  expelled  except  by  order  of  Court,  423 

partnership  dissolved  by  death  of,  423 

entitled  to  inspect  accounts,  424 

rules  as  to  application  of  assets  of^  424 

English  rule  when  partners  equally  divided,  425 

dissenting,  not  bound  by  obligation  beyond  terms  of  partnership- 
contract,  425 

cannot  be  forced  to  retire,  425 

becoming  of  unsound  mind,  426 

becoming  bankrupt,  426 

transferring  interest  to  third  person,  427 

becoming  incapable,  427 

guilty  of  gross  misconduct,  427 

duties  of,  429,  430 

injunction  to  restrain,  430 

praying  for  account  or  dissolution,  430 

bound  to  account  to  firm  for  profits,  430 

carrying  on  competing  business,  432 
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PARTNER,— cow/mtwf<f. 

liability  of  estate  of  deceased,  434 

pajment  of  debts  of,  436 

separate  property  of,  when  liable  for  debts  of  firm,  436 

lien  of,  on  partnership-property,  436,  437 

rights  of,  on  dissolution  of  partnership,  438 

liability  of  person  ceasing  to  be,  439,  440 

may  apply  to  Court  to  wind-up  business,  440 

PARTNERSHIP, 

discharge  of  contracts  of,  143 

guarantee  extending  to  debts  of,  300 

effect  of  composition  with,  of  liability  of  ex -partner,  as  to  debts 
of  firm  during  his,  305 

defined,  405 

essentials  of,  405 

mere  co-ownership  does  not  constitute,  406 

mpre  participation  in  profits  does  not  constitute,  406 

colorable  agreement  to  conceal,  409 

is  a  question  of  agency,  409 

loan,  on  condition  of  interest  varying  with  profits,  does  not  consti- 
tute, 409 

property  lefl  in  firm  as  loan  does  not  constitute,  410 

agreement  for  remunerating  services  by  share  of  profits  does  not 
constitute,  410 

minor  may  be  admitted  to  benefits  of,  413 

liability  of  partners  for  debts  of,  415 

not  liable  on  bill  drawn  in  name  of  member,  419 

contracts  not  within  scope  of  ordinary  business  of,  420 

property,  defined,  422 

dissolution  of,  bj  one  member  ceasing  to  be  partner,  423 

cases  in  which  Court  may  dissolve,  426 

which  can  only  be  carried  on  at  a  loss,  427 

at  will,  relief  not  generally  granted  in  suits  by  members  of,  427 

when  business  is  prohibited  by  law,  429 

continued  after  time  agreed,  429 

presumption  as  to  continuance  of,  429 

partner  to  account  for  benefit  from  transaction  affecting,  430 

continuing  guarantee  given  to,  433 

effect  on  guarantee  of  change  in  constitution  of,  433 

debts,  payment  of,  436,  440 

right  to  apply  for  winding-up,  440 

regulation  of  extraordinary,  441 
See  Firm 
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PART  PAYMENT, 
effect  of,  231 
in  contract  of  sale,  231 

PARTY 

induced  by  fraud  to  contract,  rights  of,  83,  84,  85 

PASTURE, 

land  let  for,  323 

PATIENT, 

See  Doctor, 

PAUPER, 

impossible  agreement  bj,  176,  177 

PAWN 

bj  person  in  possession  of  goods  or  document  of  title  to  goods^ 

264,  343 
diligence  required  in  bailment  of,  323 
by  person  having  limited  interest  in  goods,  345 

PAWN-BROKERS, 

English  law  as  to,  340 

PAWNEE, 

limitation  of  suit  against,  331,  343 

defined,  340 

maj  retain  goods  pledged,  for  debt,  interest  and  expenses,  340,  341 

may  retain  goods  for  subsequent  advances,  341 

may  recover  extraordinary  expenses  incurred  in  preservation  of 

goods  pledged,  342 
may  sue  pawnor  on  default,  or  sell  goods  pledged,  342 

PAWNOR 

defined,  340 

pawnee*s  right  in  case  of  default  by,  342 
may  redeem  at  any  time  before  sale,  343 
right  of  suit  of,  343 

PAYMENT, 

difierent  modes  of,  166 

appropriation  of,  183 

where  debtor  impliedly  or  expressly  intimates  intention,  183 

where  debtor  omits  to  intimate,  185 

when  neither  party  appropriates,  186 

made  for  another,  202,  203 

under  mistake  or  by  coercion,  207 
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PAYMENT,— conftitttfid: 

efiect  of,  on  sale  of  goods,  231 

authority  to  receive,  350 

by  partner  discharges  firm,  420 

PAYMENTS 

for  goods  sold,  235 

PENAL  CODE, 

8.  84,  responsibility  for  act,  p.  59 
coercion  constituted  by  act  forbidden  by,  64 
saving  of  s.  294A  of,  134 
See  Act, 

PENALTY 

for  breach  of  agreement,  right  to  sue  for,  passes  to  assignee  of 

bankrupt,  144 
and  liquidated  damages,  distinction  between,  226 
English  rule  as  to,  226 
enrnest  when  partaking  of  nature  of,  234 

PENDING  SUIT, 

reference  to  arbitration,  131 

PERFORM, 

effect  of  refusal  to,  150—156 

PERFORMANCE 

in  country  other  than  that  in  which  contract  is  made,  15 

of  condition  may  constitute  acceptance,  31,  42 

right  of  party  misled  by  fraud  or  misrepresentation  to  claim,  83,  85 

effect  of  exacting,  after  discovery  of  fraud,  86 

of  contracts,  141—199 

where  excused,  142 

offer  of,  145 

requisites  of  legal  offer  of,  146 

must  in  some  cases  be  by  promisor  himself,  in  others  by  representa^ 

tives  or  by  some  one  employed,  156 
by  third  party,  effect  of  accepting,  157 
by  joint-promisors,  158 
by  one  of  several  joint-promisors,  15S 
right  of  joint-promisees  to  claim,  161 
time  and  place  of,  162,  166 
without  previous  application  by  promisee,  162 
on  certain  day,  without  application,  164 
on  certain  day,  afler  application,  164 
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PERFORM  Al^CE,^coiUinuecL 

duty  of  promisor  to  apply  to  promisee  to  fix  place  fur,  165 

may  be  in  manner  or  time  fixed  by  promisee,  166 

of  reciprocal  promises,  166 

of  promises  to  be  simultaneously  performed,  166 

order  of,  168 

effect  of  party  hindering,  1 70 

of  reciprocal  promise,  wliich  cannot  be  performed  till  afler  another, 

170, 171 
breach  as  to  time  of,  172 
impossibility  of,  175 

liability  of  promisor  aware  of  impossibility  of,  175 
may  be  dispensed  with,  remitted  or  substituted,  192 
effect  of  acceptance  of  partial,  192 
extension  of  time  for,  192 
,  effect  of  refusing  facilities  for,  198 

of  contract  made  by  undisclosed  agent,  393 
of  contract  with  agent  as  principal,  395 

of  contract  with  one  acting  as  agent,  but  really  on  his  own  account, 
400 

PERFUMERS, 

agreement  as  to  business  of,  124 

PERISHABLE  GOODS, 

notice  of  re-sale  in  case  of,  269 
duty  of  bailee  of,  325 
may  be  sold  by  finder,  336 

PERSON 

by  whom  contract  to  be  performed,  156 

dealing  with  firm  not  affected  by  dissolution  without  notice,  439 

PERSONAL    LAW 
as  to  majority,  50 

PERSONAL  QUALITIES 
of  promisor,  143 
of  principal,  a  material  ingredient,  400 

PERSONAL  SERVICE, 
contracts  for,  179,  197 

PICTURE, 

contract  to  paint,  179,  180 

PILOT, 

responsibility  for  negligence  of,  356 
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PLACE 

of  performance,  162 

what  is  proper,  165 

when  contract  does  not  fix,  165 

of  delivery  of  goods  sold,  250 
PLATE 

sold  by  trustee,  331 

pawned  by  life- tenant,  345 
PLEADER, 

appointment  of,  349 

PLEDGE, 

assignment  of  bill  of  lading  by  way  of,  264 
meaning  of,  340 
by  other  than  owner,  343 
See  Pawn, 

PLEDGEE, 

rights  of,  in  case  of  secret  revocntion  of  agent's  power,  ^73 
receiving  from  one  of  several  joint  owners,  protection  of,  345 

PLEDGOR 

with  limited  interest,  345 

POLICY, 

agreements  contrary  to  public,  see  Illegal^  Public  policy, 
agent  procuring  one,  under  order  to  procure  two,  386 

POLICY-BROKERS, 
lien  of,  338, 340 

POLICY  OF  INSURANCE 

executed  in  England  on  foreign  ship,  15 

held  to  be  completely  executed,  though  retained  by  insurers,  41 

held  good  notwithstanding  mistake,  60 

renewal  of,  after  death  of  insured,  held  void,  89 

avoided  by  concealment,  314,  388 

POSSESSION, 

sale  of  goods  not  in  vendor's,  243 
delivery  efiected  by  putting  person  in,  245 
may  be  actual  or  constructive,  245 
allowing  goods  to  remain  in  seller's,  255 
of  goods  in  transit,  260,  261 
stoppage  by  seller  by  taking,  266 
sale  of  goods  by  person  in,  269 — 274 
by  buyer  of  goods  sold,  289 

See  Delivery^  Lien,  Stoppage  in  transit » 
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POST, 

communication  of  proposal  or  acceptance  through  the,  32 
offer  to  sell,  "  receiving  answer  in  course  of,"  35 

POSTPONEMENT 

of  payment  or  deliyery,  agreement  for,  231 

POWER-OP-ATTORNEY, 
construction  of,  352 
to  creditor  to  sell  and  realize,  364 
forgery  of,  417 

PRACTICE 

of  Indian  Courts  in  cases  of  contract,  29 

PRE-EMPTION, 

right  of,  not  affected  by  Act,  21 

PRESIDENCY-TOWNS, 
contracts  in,  48 

PRESUMPTION 

as  to  subsequent  advance  by  pawnee,  341 

as  to  person  in  possession  of  goods  pledging  them,  344 

as  to  agent*8  personal  right  to  enforce  contract,  389 

PRETENDED 
biddings,  290 
agent,  liability  of,  399 

agent  not  entitled  to  require  performance,  400 
See  Auction. 

PREVENTION 

of  perfomance,  170 

PRICE, 

claim  in  respect  of  rise  in,  as  well  as  difference  of,  216,  220 
acceptance  of  ascertained,  231 
determination  of,  where  not  fixed,  244 
lien  for,  251,  253 
right  to  benefit  from  rise  in,  268 
rescission  on  non-payment  of,  289 
pretended  biddings  to  raise,  290 
See  Z.t>n,  Market-price. 

PRINCIPAL 

gaining  advantage  by  withholding  information  from  agent,  80 

party  deceived  without  fraud  of  agent  or,  81 

and  agent  identified,  81 

employing  agent  for  concealment,  82 
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PRINCIPAL,— confe'wMtfrf. 

recoTery  by  surety  of  payments  for,  159 

barred  from  recovering  from  surety  payments  made  by  himself,  159 

of  depositary  of  goods  in  transit,  notice  to,  of  stoppage  by  seller,  266 

defined,  347 

what  required  in  agent  to  be  responsible  to,  348 

when  not  chargeable  with  agent*s  contracts,  350 

when  liable  on  bills  drawn  or  accepted  by  agent,  353 

what  agents  incompetent  to  pledge  credit  of,  354 

representation  of,  355,  357 

responsibility  to,  355,  357 

liability  of,  to  third  persons,  355 

relation  to,  of  person  appointed  by  agent  to  manage  business  for,  358 

revocation  by,  of  agent's  authority,  365 

duty  of  agent  on  death  of,'  368 

duty  of  agent  to  communicate  with,  373 

right  of,  when  agent  deals  on  his  own  account  in  agency-business, 

373,  376 
agent  bound  to  pay  sums  received  for,  378 
agent's  lien  on  property  of,  380 
duty  of^  to  agent,  381 

not  liable  to  indemnify  for  criminal  act,  382 
to  compensate  agent  for  injury  caused  by  his  own  neglect,  383 
bound  by  agent's  contracts,  385 
rights  against  agent  cannot  be  set  up  afl;ainst,  385 
how  far  bound  when  agent  exceeds  authority,  385,  386 
notice  to  agent  equivalent  to  notice  to,  387 
disclosure  of  name  of,   389,  392 

rights  of,  under  contracts  made  by  agent  undisclosed,  393 
rights  of,  under  contract  with  agent  supposed  to  be,  395 
payment  to,  by  agent,  of  money  received  under  mistake  of  payer,  397 
not  discharged  by  demand  against  agent,  398 
election  to  treat  as  debtor  either  agent  or,  398 
discharge  of,  by  payment  to  agent,  399 
when  not  discharged  by  payment  to  agent,  399 
sued  as  such,  cannot  afterwards  be  sued  as  agent,  399 
inducing  belief  that  agent's  unauthorized  acts  were  authorized,  401 
when  afiected,  and  when  not,  by  agent's  fraud  or  misrepresentation, 
402,  403 
See  Agents  Foreign  principaL 

PRINCIPAL  DEBTOR, 
discharge  of,  157 
defined,  293 
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PRINCIPAL  DEBTOR," continued, 

liability  of  surety  co-extensive  witb  that  of,  295 
effect  of  release  or  discharge  of,  301 
See  Surety. 

PRISONER 

of  war,  rights  and  obh'gations  of,  100 

arrested  for  debt,  payment  of  creditor  by  officer  allowing  escape 
of,  203 
PROCURATION,  see  Agent,  Bill  of  exchange, 

PROFESSION, 

agreement  in  restraint  of  lawful  exercise  of,  121 

PROFIT 

made  in  consequence  of  breach,  224 

on  re-sale,  seller  entitled  to,  268 

on  goods  bailed,  332 

to  be  accounted  for  by  agent,  370,  374,  375,  376 

claimable  from  agent,  376 

partner  must  account  for  improperly  acquired,  432 
See  Benefit, 
PROFITS  OF  BUSINESS, 

sale  induced  by  misrepresentation  as  to,  87 

absence  of  agreement  to  share,  406 

efiect  of  agreement  to  participate  in,  406,  408 

lender  for  share  of,  not  partner,  409 

claim  to,  by  minor  denying  liability  for  losses,  413 

partner's  right  to  share  in,  422 

losses  paid  first  out  of,  424 

made  by  partner  in  dealing  for  firm,  431 

made  by  partner  in  competing  with  firm,  432,  483 

carried  on  by  survivor  with  capital  of  deceased  partner,  436 

receipt  of  part  of,  see  Partner. 

made  by  partner  in  competing  business,  see  Partner. 
PROHIBITION 

of  partnership-business,  efiect  of,  429 
PROHIBITORY  ENACTMENT 

contravened  by  foreign  law,  18 

PROMISE 

explained,  22,  37 

to  pay  person  for  what  he  is  legally  bound  to  do,  26 

implied  or  express,  43 — 46 

made  without  intention  to  perform,  69 

to  compensate  for  something  done,  115 
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FROmSl^— continued. 

to  paj  debt  barred  bj  limitation,  1  ]  5 
made  out  of  natural  love  between  relatives,  115 
without  consideration  is  void,  115 
not  void  for  inadequate  consideration,  115,  116 
of  marriage,  non-survival  of  right  to  sue  for  breach  of,  144 
place  for  performing,  162 
application  for  performance  of,  164 
alternative,  183 

extension  of  time  for  performing,  192 
to  give  time  to  principal  debtor,  efiect  of,  303 
See  Perfotmance. 

PROMISEE 
defined,  24 

of  voidable  contract,  83,  194 
rights  of,  in  respect  of  ofier  to  perform,  1 46 
may  dispense  with  performance  or  accept  satisfaction,  192 
refusing  to  afiord  resonable  facilities  for  performance,  198 

PROMISOR 

defined,  24 

when  himself  to  perform,  156 

PROMISSORY  NOTE 

payable  on  demand,  interest  not  allowed  on,  47 
in  lieu  of  payment,  166 
addition  to,  of  words  as  to  interest,  191 

remedy  of  payee  of,   against  surety,   where  principal's  payment  in 
discharge  was  set  aside  under  Bankruptcy  Act,  302 

PROMISSORY  NOTES, 

English  law  as  to,  not  affected,  21  - 

do  not,  by  Hindu  law,  import  consideration,  29 

rules  governing  transfer  of,  230 

ratification  of  unauthorized  drawing  of,  360 

PROMOTING,  see  Joint-stock  company. 

PROOF 

of  consideration,  practice  of  Indian  Courts  to  require,  29 
of  contract  in  writing,  61 

PROPER 

lime  and  place  fbr  performance,  165 
See  Performance. 

66 
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PROPERTIES 

of  object-matter  of  agreement,  89 

PROPERTY, 

service  rendered  in  respect  of  another's,  206 
in  goods  passes  in  sale,  231 
Tested  in  trust,  limitation  of  suit  for,  331 

left    in    business    bj    retiring,    or    representative    of  deceased, 
partner,  410 
See  OumersMp. 

PROPOSAL 

and  acceptance,  22,  24 
what  is,  22     . 
till  when  revocable,  22 
how  communicated,  30 
communication  of,  when  complete,  31 
revocation  of,  32 
when  it  becomes  binding,  33 
how  revoked,  34 
converted  into  promise,  37 
how  accepted,  37 
See  Acceptance. 

PROPOSALS, 

communication,  acceptance,  and  revocation  o^  30^42 

PROPOSITUM 

in  mente  retentum^  34 

PROSECUTION, 

agreement  to  drop,  96 

PROSPECTUS 

inviting  public  to  take  shares,  72 
exaggerated  commendation  in,  73 
fraudulent  statements  in,  404 

PROSTITUTE, 

contract  with,  101 

PROTEST, 

tender  under,  147 

PROVISIONS, 

warranty  on  sale  of|  276 

PRUDENCE, 

promise  founded  on  motive  of,  25 
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PRUSSIAN 
Code,  19 
Penal  Code,  59 

PUBLIC 

at  large,  offers  to,  289 

PUBLIC  AGENTS 

not  noticed  in  Act,  392 

PUBLIC  DUTY, 

bond  for  performance  of,  225 

PUBLIC  NOTICE 

of  repudiation  of  partnership,  415 
of  dissolution  of  partnership,  439 

PUBLIC  OFFICES, 
traffic  in,  99 

PUBLIC  POLICY, 

agreement  contrary  to,  95 
See  Illegal, 

PUBLIC  SERVANT  , 

quitting  employment  without  agreed  notice,  366 

PUBLIC  SERVICE, 

agreement  to  obtain  employment  in,  96 

PUBLIC  WORSHIP, 

jewels,  &c.,  used  for,  230 

PUBLISHERS 

of  lotteries,  liability  of,  136 

PUFFERS, 

auction-sale  rendered  voidable  by  employment  of,  290,  291 

PUNISHABLE, 

acts  which  are,  and  which  are  not,  59 

PUPILS, 

contracts  of,  not  to  carry  on  teacher*s  business,  127 

PURCHASE 

at  sales,  forbidden  to  officials,  97,  98 

for  merchant  resident  abroad,  389 

by  one  in  his  own  name,  others  being  interested,  394 

fur  re-sale,  partnership  in,  406 
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PURCHASE-MONEr 
of  mines,  suit  for,  168 

of  land,  title  to  which  proves  defective,  196 
of  goods  irrecoverable,  196 

PURCHASER 

dealing  with  shares  as  his  own  after  discovery  of  fraud,  86 
of  real   property,  rights  of,  on  failure  to  convey,  221 
rights  of,  in  case  of  secret  revocation  of  ageQt*8  power,  273 
from  co-owner,  274 
from  hirer,  recovery  from,  326 
attornment  by  bailee  to,  334 
from  bailee  alienating  wrongfully,  338 

from  agent  selling  without  communicating  with  principal,  373 
agent  employed  to  sell  becoming,  374 
See  Buyer 

PUTTAS 

in  Madras,  48 

a 

QUALIFIED  ACCEPTANCE 
a  new  proposal,  88 

QUALITIES 

of  object-matter  of  agreement,  error  as  to^  89 

R. 

RAILWAY  BILL, 

agreement  to  withdraw  opposition  to,  106 

RAILWAY  COMPANY, 

breach  by,  of  contract  to  carry,  219 

effect  of  recovery  under  accident-policy  by  suitor  against,  224 

liable  for  obstructing  navigation  by  building  bridge,  356 

RATIFICATION 

on  attaining  majority,  52,  415 

of  contract  entered  into  by  person  intoxicated,   57 

by  debtor,  of  payment  made  for  him  by  another,  1 57 

of  unauthorized  act  afiecting  right  of'^  third  person,  259 

must  take  place  at  time  when  principal  could  hunself  have  done 

the  act,  259 
of  acts  of  agent,  359 
equivalent  to  prior  authority,  359 
act  must  be  doue  on  behalf  of  person  who  ratifies^  359 
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RATIFICAT10N-con/j«ued. 

of  contract  entered  into  by  minor,  359 

evidence  of,  360 

of  illegal  act  not  allowed,  361 

principal  ratifying  must  have  full  knowledge,  361 

once  made  is  irrevocable,  361 

of  part  of  transaction  confirms  whole,  362 

of  act  terminating  interest  of  another  is  invalid,  362 

of  act  exposing  another  to  damages,  362 

of  dealing  of  pretended  agent,  399 

of  agent's  unauthorized  acts,  402 

bj  minor  coming  of  age,  415 

by  in-coming  partner,  416 

READINESS 

and  willingness  to  deliver,  166 — 168 

REBUTTAL 

of  presumption  as  to  agent*s  liability,  392 
RECEIPT 

for  goods  shipped,  274 

RECEIVER, 

duty  of,  as  to  accounts,  373 

in  case  of  dissolved  partnership,  438,  439 

efiect  of  appointing,  439 

RECIPROCAL  PROMISES, 

acceptance  of  consideration  for,  42 

when   each  promisor  must  be  ready  and  willing  to  perform,  166 

must  be  performed  in  order  fixed  by  contract  or  by  nature  of 

transaction,  168,  169 
non-performance  of  one  of,  makes  contract  voidable,  170,  171 
non- performance  of,  gives  claim  for  compensation,  170,  171 
firstly,  to  do  things  legal,  and  secondly,  things  illegal,  183 

RECOGNIZANCE, 

liability  on  breach  of  condition  of,  225 

REDEMPTION, 

pawnor's  right  of,  331,  343 

of  pledge  by  one  of  several  owners,  345 

REDUCTION 

of  damages,  215,  223,  224,  286 

of  claim  against  surety,  307,  309,  312 
REFORMATION 

of  documents,  agreement  not  void  for  mistake  remediable  by,  90 
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REFUSAL 

of  person  to  whom  offer  is  made,  37 

to  accept  offer  of  performance,  145 

to  accept  goods  excuses  seller  from  tendering,  147 

to  perform  contract,  148 — 155,  168 

after  it  has  been  treated  as  a  breach,  cannot  be  retracted,  150 

to  accept  goods,  ineffectual  plea  of  unreadiness  to  deliver,  in  suit 

for,  191 
to  accept  goods  sold,  199,  213,  287,  288 
REGISTRATION 

of  documents,  saving  of  law  relating  to,  47 

compulsory,  48 

of  documents,  49 

of  assurance  made  on  account  of  natural  affection,  dispenses  with 

consideration,  115 
appointment  of  agent  for,  349 

EBQISTRATION  ACT 

of  1877,  8.  49,  pp.  49,  190 

REIMBURSEMENT 

of  person  who  has  made  payment  for  another,  202 

by  bailor,  329 
RELATIONS 

resembling  contract,  199 

of  partners,  rules  as  to,  422 
RELEASE 

of  one  joint- promisor  does  not  discharge  others,  160 

by  onp  joint*promisee  discharges  all,  162 

afler  breach,  must,  according  to  English  law,  be  under  seal,  190,  193 

of  debtor  discharges  surety,  301 

of  surety,  contract  not  to  sue  debtor  necessary  for,  305 

of  one  co-surety  does  not  discharge  others,  308 

of  surety  by  alteration  of  risk,  433 
See  Discharge. 
RELIGION 

not  affected,  50 

RELIGIOUS 

rites  and  usages  not  affected,  50 

endowments,  reference  to  arbitration  under  Act  relating  to,  131 
RELINQUISHMENT 

of  void  promise,  no  consideration,  26 

of  groundless  action,  27 

of  claim  against  third  person,  27 
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REMAINDERMAN, 

retention  against,  of  thing  pledged  bj  life-tenant,  345 

REMEDIES 

available  to  soretj,  259 
available  to  bailee,  346 

REMISSION 

of  performance,  192 

REMOTE 

loss  or  damage  caused  bj  breach,  211,  220 

REMUNERATION 
of  bailee,  337 
lien  of  agent  for,  377,  380 
of  agent  when  due,  379 
partners  not  entitled  to,  422 

RENEWAL 

of  agent*8  authority,  363 

RENT,  see  Enhancement 

RENUNCIATION 

of  business  bj  agent,  363 

by  agent  before  agreed  time,  366 

express  or  implied,  367 

REPRESENTATION 

distinguished  from  warranty,  276 

REPRESENTATIVE 

of  person  authorizing  supply  of  goods  to  his  family,  36 

of  promisor  may  employ  person  to  perform,  156 

of  deceased  partner  leaving  property  in  business,  410 

of  deceased  partner,  right  of,  to  succeed,  426 

of  deceased  partner,  duty  of  partners  to,  430 

of  deceased  partner  in  joint  contract,  434 

of  deceased  partner,  not  partner  with  survivor,  436 

REPRESENTATIVES 

of  deceased  promisee,  37,  144 

of  deceased  promisor,  141,  143 

of  deceased  joint  promisor,  158,  161 

of  surety,  liability  of,  297 

of  trustee,  limitation  of  suit  against,  331 

of  principal,  duty  of  agent  to,  368 
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REPRESENTATIVES-conft«tt(?i/. 

of  deceased  partner  carrying  on  buniness,  435 

of  deceased  partner,  credItor*s  right  against,  437 

of  deceased  partner,  right  of,  to  have  property  sold,  438 

of  deceased  partner,  not  entitled  to  interfere  in  winding-up,  438 

maj  applj  for  winding-up,  440 

REPUDIATION 

of  contract,  65,  72,  87,  150,  284,  285,  350,  393,  394 

of  purchase  at  auction,  290 

of  liability  under  unauthorized  acceptance,  361 

of  act  of  agent,  873,  374,  375,  387 

by  minor  on  coming  of  age,  413,  414,  415 
REQUEST 

moving  consideration,  28 

RE-SALE 

by  vendor  failing  to  convey  to  first  purchaser,  223 

by  buyer,  right  of  stoppage  in  case  of,  262 

right  of,  by  seller,  267 

on  buyer*s  default,  seller  entitled  to  profits  on,  267,  268 

exercise  by  seller  of  right  of,  269 

in  case  of  breach  of  warranty,  286 

purchase  of  goods  for  purpose  of,  287 

with  warranty  received  from  original  vendor,  287 
RESCISSION 

of  voidable  contracts,  32 

of  contract  rendered  impossible  by  party  thereto,  181 

of  contract  by  agreement  of  parties,  187 

dispenses  with  performance  of  promise  of  other  party,  192 

of  voidable  contract,  194,  270 

duty  of  rescinding  party  upon,  1 94 

of  voidable  contract  how  communicated,  198 

consequences  of  rightful,  229 

by  forfeit  of  earnest -money,  234 

right  of,  in  case  of  insolvency,  255 

not  caused  by  stoppage  in  transit,  267 

loss  by  vendor  of  right  of,    275 

for  defect  in  quality,  279 

for  non-payment  of  price,  289 
RESCUE,  see  Reward, 
RES  EXTRA  COMMERCIUM,  230 
RES  OESTA, 

revocation  when  not,  34 


Digitized  by 


Google 


INDEX.  529 

RESPONSIBILITY 
for  act  done,  59 
of  bailee,  331 
of  bailor,  332 
of  ostensible  partner,  411 
See  Liability, 

RESTITUTIO  IN  INTEGRUM, 

option  to  avoid  not  exercisable  unless  there  can  be  a,  87,  194,  414 

RESTORATION 

of  bene6t  on  recission,  85,  194 

of  advantage  received  under  void  contract,  195 

of  money  paid  under  mistake  or  coercion,  207 

of  thing  lent  for  use,  330 

of  goods  bailed  on  expiry  of  time,  330 

of  pledge  by  person  whose  interest  is  limited  in  time,  345 

RESTRAINT 

of  anticipation,  54 

of  marriage,  agreements  in,  void,  120 

of  trade,  121 

of  legal  proceedings,  127 

RESTRICTION 

of  power  of  partners,  417,  418 
RETIREMENT 

of  partner,  423 

of  one  of  several  persons  for  or  to  whom  guarantee  is  given,  434 

RETIRING 

partner,  property  left  in  business  by,  410 

RETROSPECTIVE 
force  of  Act,  19 
effect  of  provbion  of  Act,  229 

RETURN,  see  Restoration. 
REVERSION 

of  estate  sold  in  fee,  where  seller  has  only  limited  interest,  right  of 
purchaser  to  compel  getting  in  of,  87 
REVIVAL 

of  8eller*8  lien,  255,  256 

REVOCATION, 

communication  of,  when  complete,  31 

of  proposal  must  be  made  before  acceptance  is  complete,  32 

of  acceptance  before  it  reaches  proposer,  32 

of  proposal  how  made,  34 

67 
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HEVOCATION -^continued. 

by  lapse  of  time  or  failare  to  fulfil  condition  precedent,  34^  35 

by  death  of  proposer,  36 

of  submission  to  arbitration,  131 

of  authority,  payment  made  in  ignorance  of,  157 

of  rescission,  communication  of,  1 98 

secret,  of  agent's  power,  273 

of  continuing  guarantee,  297 

of  guarantee  on  death  of  surety,  297 

required  to  be  in  writing,  349 

of  agent's  authority,  how  effected,  363 

when  agent  has  interest  in  subject-matter  of  agency,  364 

of  authority  partly  exercised,  365 

effect  of,  on  third  person,  365 

before  agreed  time,  compensation  for,  366 

reasonable  notice  of,  must  be  given,  366 

express  or  implied,  367 

of  agent's  authority  before  completion  of  business,  379 

of  continuing  guarantee  by  change  in  firm,  433 
See  Wrongful. 
REWARD 

offered  to  finder  of  lost  goods  may  be  sued  for,  23,  336 

offered  for  rescue  from  thieves,  65 

promised  by  owner  of  lost  property,  289 

finder  has  lien  on  goods  for,  335,  336 
EIGHT 

under  foreign  law,  17 

of  party  responsible  for  alteration  of  instrument,  192 

of  action  of  agent  for  sale,  385 

of  dealer  with  agent  personally  liable,  396 

RIGHTS 

of  oUier  states,  prejudiced  by  foreign  law,  18 

of  party  induced  by  fraud  to  contract,  83,  84,  85 

other  than  under  contract,  131 

of  promisor  offering  to  perform,  145 

of  thurd  parties  under  altered  instrument,  192 

of  surety,  309,  317,  320 

of  creditors,  319 

of  finder  of  goods,  335,  336 

of  pawnee,  340,  343 

of  pawnor,  343 

of  bailee,  346 

of  principal,  367,  377 


Digitized  by 


Google 


INDEX.  531 

RIGHTS— conft'ntted. 

of  sub-agent,  377 

of  parties  to  contract  bj  nndisclosed  agent,  393 

of  transferree  of  partner's  interest,  427 

of  partners  in  firm  oondnued  after  term,  429 

of  partners  continue  afler  dissolution,  438 
RISE,  see  Price. 

RISK 

of  loss  of  goods  belongs  to  bujer,  241 

ROMAN  LAW,  25,  205,  207,  227 

S. 

SAILORS, 

promise  of  extra  wages  to,  for  continuing  to  serve,  26 

SALE 

induced  bj  fraud,  72 

of  spirito  within  Madras  Act  I  of  1866,  p,  97 

of  offices,  void,  99 

of  good-will  of  business,  121 

of  goods  to  arrive,  138 

contracts  of,  168 

defined,  230 

of  goods  how  effected,  231 

of  goods  to  which  something  has  got  to  be  done,  234—236 

where  something  is  to  be  done  bj  seller  to  ascertain  price,  237 

of  immoveable  and  moveable  property,  240 

of  non-existent  goods,  242 

bj  holder  of  documents  of  title,  269 

by  one  joint-owner,  270,  274 

bj  person  in  possession  no  longer  with  consent  of  owner,  273 

by  sample,  277 

by  auction,  289 

deposit  of  goods  held  to  be  a,  321 

by  bailee,  321 

by  hirer,  326 

by  trustee,  331 

by  finder  of  goods,  336 

by  pawnee,  342 

by  servant  or  agent,  850 

by  broker,  350 

by  agent  on  emergency,  353 

by  clerk,  shopman,  or  servant,  385 

for  merchant  residing  abroad,  389 
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SALE^continued. 

of  stock  by  bankers  for  customers,  417 

bj  one  partner  to  firm,  431 
BAMPLE, 

effect  of  mistake  of  render  in  exhibiting  wrong,  94 

sale  of  goods  by,  277 
SAMPLES,  see  Manufacturer, 
SANITY 

requisite  in  contracting,  58 
See  Sound  mind, 
SATISFACTION 

in  lieu  of  performance,  192,  193 
See  Accord, 
SAVIGNY, 

rules  of,  for  determining  seat  of  obligation,  IS 

SAVING 

of  special  laws,  20,  21 
SEAL, 

contract  under,  does  not  import  consideration,  29 

contract  not  under,  392 
SEALING 

a  formal  requisite  of  a  deed,  41 
SECURITIES 

existing  at  time  of  contract  and  those  since  acquired,  310,  311 

bailed,  responsibility  of  bailee  on  loss  of,  323,  324 

when  banker  has  no  lien  on,  339 
SECURITY 

for  wager,  136 

for  payment  for  stock,  169 

substitution  of  new  contract  by  creditor  taking  new,  1 89 

distinction   between    something  taken   as,  and  in   satisfaction  of 
debt,  189 

taking  of,  suspends  seller*s  right  of  lien,  251 

for  advance  to  buyer  of  goods,  264,  265 

acceptance  from  debtor  of  new,  301 

acceptance  by  creditor  of  second,  in  satisfaction  of  first,  302 

failure  of  creditor  to  make  the  best  of,  307,  309 

held  by  creditor,  surety  entitled  to  benefit  of,  310,  311 

for  antecedent  debt,  bailee  has  no  lien  by  way  of,  338 

banker  entitled  to  retain  as,  goods  bailed  to  him,  338 

different  kinds  ofj  340 
See  Guarantee, 
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SEDUCTION, 

agreement  in  consideration  of  previous,  101 

SELECTION, 

ascertainment  of  goods  by,  239 

SELLER 

of  land,  obligation  of,  to  disclose,  75 
something  to  be  done  by,  to  complete  sale,  236 
something  to  be  done  by,  to  ascertain  price,  237 
sale  of  goods  not  in  possession  of,  243 
obligation  of,  to  deliver,  249,  250 
rights  of,  until  payment,  25 1  — 268 
responsibility  of,  for  title,  275 
not  responsible  for  latent  defect,  282 
rescission  by,  on  non-paymeut  of  price,  289 
known  not  to  be  owner,  set-ofi  against,  394 
See  Vendor. 

SELLER'S  LIEN 

on  sold  goods,  251 

where  payment  is  future  and  goods  remain  in  hand,  255 

against  sub-purchaser,  256 

SEPARATE 

estate  of  married  woman  bound  by  her  engagement  iu  writing,  53 

accounts  with  bank  no  bar  to  (i(enei*al  lien,  339 

estate  of  deceased  partner,  435 

debts  of  partnership,  436 

property  of  partner,  436 

property,  what  is,  437 

property  first  applicable  to  separate  creditors,  437 

property,  conversion  of,  into  joint,  437 

trade  carried  on  by  partner,  439 

SEPARATION, 

property  of  married  woman  after  decree  for  judicial,  54 
agreement  with  regard  to,  101 

husband's  liability  for  wife's  contracts  in  case  of,  202 
of  purchased  part  of  cargo,  258 
of  goods  ordered  from  goods  not  ordered,  287 
of  bailed  goods  mixed,  327 — 329 
where  agent  exceeds  authority,  385,  386 
See  Severance, 

SEQUESTRATION, 

deed  of  sale  intended  to  defeat,  108 
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SERVANT, 

agreement  bj,  not  to  carry  on  his  master's  business,  122,127 
breach  of  contract  to  employ  as,  149 
discharged,  bound  to  obtain  other  employment,  224 
concealment  of  misconduct  of^  from  his  surety,  314 
employed  to  sell,  350 

responsibility  for  acts  of,  355,  357,  358,  403 
injured  by  fellow-servant's  negligence,  384 

sometimes  authorized  to  buj,  afterwards  buying    without    au- 
thority, 402 
remunerated  by  share  of  profits,  not  partner,  410 
one  partner  cannot  dismiss  old,  or  engage  new,  425 
See  Public  servant. 

SERVICE, 

contract  of,  only  partly  performed,  197,  205 
See  Public  service. 

SET-OFF 

of  loss  under  contract,  153 

plea  of,  166 

pleaded  under,  s.  Ill,  C.  P.  C,  166 

of  debts  against  agent  or  principal,  394 

by  one  member  of  partnership,  419 

SETTING  ASIDE 

agreement  induced  by  fraud,  &c.,  85 
agreement  on  ground  of  mistake,  90,  93,  95 

SEVERANCE 

in  case  of  part-delivery,  248 
in  case  of  agent's  misconduct,  380 
See  Separation, 

SHARE 

of  minor  partner,  liability  of,  413 

of  partner  in  partnership -property,  422 

of  partner  taken  in  execution,  428 

of  partner,  application  of,  in  payment  of  debts,  436 

SHARES 

dealt  with  by  purchaser  as  his  own  after  discovery  of  fraud,  86 
repudiation  of,  by  shareholder  induced  by  fraud,  87 
purchased  in  ignorance  of  petition  for  winding-up,  90 
readiness  and  willingness  to  deliver,  168 
in  companies,  transfer  of,  230 

minor  coming  of  age  must  repudiate  or  pay  calls  on,  413 
See  Prospectus, 
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SHIP 

wrecked  at  time  of  agreement,  contract  for  sale  of,  91 
sale  of  goods  to  arrive  on,  138 
abandonment  of  contract  to  command,  205 

SHIP-BUILDING, 

illegal,  97 

SHIPMENT, 

appropriation  of  goods  bj,  240 

SHIP-OWNERS 

making  extraordinary  profits  in  consequence  of  breach,  224 

SHIPPER 

of  goods  sold,  rights  of,  221 

SHOP, 

what  implied  on  consumption  of  article  exposed  for  sale  in,  43 
sale  by  assistant  in,  385 

SILENCE 

of  person  to  whom  offer  is  made,  37 

when  fraudulent,  69,  70,  87 

as  to  undiscoverable  fact,  74 

distinction  between  active  concealment  and,  76 

equivalent  to  speech,  77 

does  not  always  render  contract  voidable,  83 

as  to  material  circumstance,  guarantee  obtained  by,  313 

ratification  by,  360 

SKILL 

of  promisor  necessary,  143,  144 

in  respect  of  goods  bailed,  bailee*8  right  to  remuneration  for,  337 

required  from  agent,  371 

SLAVES 

held  in  foreign  country,  sale  o^  by  British  subject,  113 

SMUGGLING, 

sale  of  goods  for  purpose  of,  102 

SOCIAL  DISCOMFORT, 

yielding  to  influence  to  escape,  68 

SOLICITOR, 

effect  of  sending  agreement  to,  to  be  put  in  form,  39 
good  faith  required  of,  in  dealing  with  client,  67 
breach  of  duty  of,  to  client,  82 
agreement  between  client  and,  when  illegal,  104 
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SOLICITOR,— conftVme/f. 

survival  of  right  to  sue  for  breach  of  contract  of^  145 

paying  client*s  debt  in  igaorance  of  revocation  of  his  authority,  157 

appropriation  by,  of  money  received  for  client,  186 

recovery  of  costs  as  between  client  and,  293 

general  lien  of,  338 

lien  of,  on  client's  papers,  339 

power  of,  to  bind  client,  35^ 

when  retainer  ceases,  363 

liable  for  gross  ignorance  or  negligence,  372 

lien  of,  for  costs,  378 

lien  of,  on  property  coming  into  his  hands,  380 

rights  conferred  on,  380 

notice  to,  equivalent  to  notice  to  client,  388 

firm  of,  liable  for  fraud  of  one  member,  416,  417 

SOLICITORS, 

covenants  of,  restraining  practice,  124 

who  are  not  partners,  partnership  of,  in  particular  case,  405 

authority  of  member  of  firm  of,  to  draw  and  accept  bills,  418 

SOUND  MIND, 
definition  of,  55 

requii'ed  to  qualify  to  employ  agent,  347 
agent  must  be  of,  to  be  responsible  to  principal,  348 

SPECLA.L  LAWS 
as  to  majority,  50 

SPECIFIC  PERFORMANCE 

not  enforceable  on  acceptance  subject  to  condition,  40 

fraud  defence  to  suit  for,  70 

Court  not  always  bound  to  entertain  suit  for,  84 

defence  of  suit  for,  85 

suit  for,  by  party  induced  by  fraud  to  contract,  85 

suit  for,  by  party  electing  to  avoid,  87 

mistake  defence  to  suit  for,  94 

grounds  for  refusal  of,  95 

of  separation-deed,  101 

of  compromise  of  suit  for  dissolution  of  marriage,  103 

inadequacy  of  consideration  not  ground  for  refusing,  120 

oCagreement  to  refer  to  arbitration,  130,  131 

of  uncertain  agreement,  132,  133 

enforcement  of  contracts  by  suit  for,  142 

of  unperformed  part  of  contract,  155 

of  contract  varied  by  agreement,  190 
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SPECIFIC  PERFORMANCE— con/iiftM?rf. 
of  performable  contract,  224 
under  s.  192  of  C.  P.  C.  224 
nscertainment  of  damages  preliminarj  to,  225 
bar  to  evasion  of,  228 
of  contracts  of  agency,  363 
of  agreement  to  enter  into  partnership,  426 

STAGE-CARRIAGE, 

effect  of  taking  seat  in,  43 

STAKEHOLDER, 

deposit  of  money  with,  in  case  of  match,  134 
recovery  of  money  deposited  with,  135 

STAKES, 

recovery  of,  185,  186 

STAMP, 

effect  of  want  of,  14  " 

requisite  to  completion  of  contract,  41 

STATUTE 

of  frauds,  14,  48,  191,  230,  233,  294,  442 

9  Geo.  IV,  c.  14,  p.  53 

40  &  41  Vic,  c.  89,  pp.  278,  344 

STATUTES 

relating  to  contracts,  14,  15 

retrospective  operation  of,  19 

as  to  ratification  of  contracts  by  minors,  52  * 

against  frauds,  76 

as  to  sale  of  slaves,  113 
STAY 

of  proceedings  by  some  partners  binds  the  rest,  420 

STOCK, 

contract  for  transfer  of,  167 
STOPPAGE 

in  transit,  right  of,  255,  257 

who  may  exercise  right  of,  257 

what  terminates  transit,  262 

right  o^  ceases  on  assisnm^nt  of  bill-of-lading,  262 

effect  of  assignment  of  bill«of-Iadiug  by  way  of  pledge,  264 

effected  by  taking  possession,  266 

effected  by  notice  to  person  in  actual  possession,  266 

entitles  vendor  to  hold  goods  for  unpaid  price,  267 

exercise  of  right  of,  does  not  rescind  contract,  267 

68 
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STRANGER 

to  contract,  effect  of  fraud  by,  72 

to  contract,  payment  by,  157 

invited  to  enter  premises  without  waraing  of  danger,  322 

SUB-AQENT, 

employment  of^  354 

defined,  355 

representation  of  principal  by,  355 

responsibility  of,  355 

termination  of  authority  of,  369 

lien  of,  377 

See  Agent 

SUB-SALE 

before  delivery,  256 

without  delivery  does  not  affect  right  of  stoppage  in  transit,  263 

by  purchaser  under  voidable  contract,  270 

SUBSISTING, 

effect  of  regarding  voidable  contract  as  still,  86 

SUBSTITUTION 

of  new  contract,  187 
of  new  security,  189 

SUITS 

by  bailees  or  bailors  against  wrong-doers,  346 
by  one  partner  in  name  of  all,  420 
by  partners  for  accounts,  424 

against  partners  obtaining  benefit  from  transactions  afiecting  part- 
nership, 431 

SURETIES 

liable  according  to  law  of  place  of  contract,  15 

reservation  of  rights  against,  303,  306,  308 

deed  framed  for  execution  by  two,  and  executed  by  only  one,  312 

SURETY, 

good  consideration  for  guarantee  by,  29 

discharge  of  principal  on  payment  by,  157 

entitled  to  right  of  stoppage  in  transit,  259 

defined,  293 

nature  of  promise  made  by,  294 

may  be  sued  without  principal  debtor  being  sued,  294 

title  of,  to  demand  for  payment,  294 

case  in  which  bond  of,  declared  void,  295 

liabiUty  of,  295,  296 
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SURBTY,-coii/mtted. 

liability  of  representatives  of,  297, 

discharged    by    Tariance    of     contract    between    principal    and 

creditor,  298 
discbarge  of,  by  act  of  creditor  discharging  debtor,  801 
discharge  of,  by  release  of  principal  debtor,  303 
discharge  of,  by  contract  to  give  time,  303 
discharge  of,  by  contract  not  to  sue,  303 
not  discharged  by  contract  to  gi?e  time,  made  between  creditor 

and  third  person,  306 
not  discharged  by  forbearance  to  sue,  307 
not  discharged  by  release  of  one  co-surety,  308 
released,  not  freed  from  responsibility  to  co-sureties,  308 
act  or  omission  of  creditor  inconsistent  with  rights  of,  308 
rights  of,  against  creditor,  310 
right  o^  to  securities  held  by  creditor,  310 
concealment  from,  313—315 
right  o(  to  be  indemnified  by  debtor,  316 
right  of,  to  contribution  from  co-surety,  317 
liability  of  each,  to  full  amount  of  guarantee,  319 
released  by  alteration  of  risk,  433 
release  of,  by  admission  of  new  partner,  434 
See  Guarantee, 

SURGEON, 

dismissed  assistant  of,  practising  within  limits  of  late  master's 

business,  122 
liability  of,  for  negligence,  372 

SURVEYORS, 

sale  of  buildings  to  be  approved  by,  138 

SURVIVAL 

of  remedy  of  deceased  partner,  435 

SURVIVOR 

of  joint  promisor,  liability  of,  158 

representatives  of  deceased  co-promisor  join  tly  liable  with,  1 58, 1 6 1 
of  joint  promisee,  rights  of,  161 

representatives  of  joint  promisee  must  sue  jointly  with,  161 
right  of,  as  to  partnership-assets,  434 
carrying  on  business  with  assets  of  deceased  partner,  435 
insisting  on  continuing  business  and  risking  deceased  partner's 
assets,  439 
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SURVIVORS 

in  partnership,  liability  of,  to  creditors,  158 

enuring  of  gaarantee  to,  434 

in  partnership,  right  of  creditor  to  proceed  against,  435 

SUSPENSION 

of  seUer*8  lien,  254 

T. 
TACKING,  341 
TELEGRAM, 

revocation  by,  32 

TEMPEST, 

bouse  destroyed  by,  1 78 

TENANCY 

in  Madras,  48 

continned  afler  expiry  of  lease,  429 

TENANT, 

payment  by,  on  account  of  landlord,  204 
payment  by,  under  mistake,  209 

TENDER, 

effect  of  adTertiscment  for,  23 

for  supply  of  goods,  42 

of  money  or  goods  under  contract,  147 

of  payment  on  having  receipt,  not  good,  147 

under  protest,  good,  147 

money  must  be  produced,  147 

what  is  legal,  148 

payment  into  Court  required  by  English  law  on  plea  of,  148 

of  performance,  164 

in  contract  of  sale,  231 

of  price,  effect  of,  on  seller^s  lien,  253 

advertisement  for,  290 

TERMINATION 
of  bailment,  320 
of  agency,  363 
of  partnership,  426,  440 

TESTATOR, 

influence  in  case  o^  67 

passing  to  executor  of  interest  o^  held  jointly  with  another,  434 
THEFT, 

when  finder  deemed  guilty  of,  336 
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THIRD  PARTIES, 

aToidance  where  interests  of,  would  suffer,  85,  86 
acceptance  of  performance  by,  157 
riglits  of,  under  altered  instrument,  191 
ratification  of  act  affecting,  259 
option  to  avoid  when  rights  of,  affected,  274        • 
effect  of  contract  of  creditor  with,  to  give  time  to  debtor,  300 
claim  of,  to  good^  bailed,  334 
claiming  goods  bailed,  right  of,  335 
depriving  bailee  of  possession  or  injuring  goods,  346 
responsibility  of  agent  to,  357 
ratification  involving  injury  to,  363 
taking  effect  of  revocation  as  to,  367 
wrong  of,  by  agent,  381 
agent  incurring  liability  to,  381 
injury  to,  from  agent's  act,  381 
effect  of  agency  on  contracts  with,  384 
effect  of  notice  to  agent  as  between  principal  nnd,  387 
induced  to  deal  by  pretence  of  agency,  compensation  to,  399 
induced  to  believe  that  agent's  unauthorized   acts  were  autho- 
rized, 401 
to  trust  to  agent's  actual  authority,  402 
liability  to,  of  incoming  partner,  416 
liability  to,  of  partners  for  co-partner,  416 
dissolution  on  transfer  of  partner's  interest  to,  427 
revocation  by  change  in  firm,  of  continuing  guarantee  given  to,  433 

THREATS 

as  means  of  coercion,  S5 

when  equivalent  to  undue  influence,  67 

TIMBER, 

sale  of,  236 

TIME 

for  acceptance  of  proposal,  33  -  35,  42 
within  which  contract  must  be  performed,  162 
what  is  reasonable,  162 
for  performance  when  day  is  fixed,  164 
contracts  in  which  it  is  of  the  essence,  172 
where  failure  in  point  of,  can  be  compensated,  172 
for  performance,  extension  of,  192 
to  principal  debtor,  effect  of  giving,  303,  304 
to  principal  debtor,  effect  of  creditor's  agreement  with   third  per- 
son to  give,  306 
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TIME-TABLES 

of  milwaj,  efiect  of,  23 

TITLE, 

when  contractor  cnnnot  confer  good,' 59 
fishery  leased  by  owner  in  ignorance  of  his,  93 
to  land  sold  proving  defective,  196 
special  covenants  for,  196 
sale  by  vendor  without,  222 
sale  by  vendor  believing  he  has,  222 
•  unwillingness  to  remedy  defect  in,  222 
of  subsequent  buyer,  256 
assignment  by  buyer  of  document  of,  262 

of  bond  fide  purchaser  when  protected  against  original  owner,  269 
acquired  by  buyer  not  better  than  seller's,  269 
acquired  by  transferee  of  bill-of-lading,  &c.,  269 
of  transferee  of  vendee  acquiring  by  fraud,  275 
warranty  of,  by  seller,  275 
of  depositor  or  pawnor,  acknowledgment  of,  331 
bailee  not  responsible  on  delivery  to  bailor  without,  333 
paramount,  eviction  by,  334 
right  of  third  person  claiming  goods  bailed  to  require   adjudication 

of,  835 
of  finder  of  goods  against  all  but  rightful  owner,  337 
to  goods,  pledge  of  document  showing,  344 

.TORT, 

seller  of  noxious  articles  liable  to  action  for,  281 

TRADE, 

usage  or  custom  of,  22,  350,  351 
course  of,  in  sales  of  timber,  236 

separnte,  cnrried  on  by  partner  with  joint  property,  439 
See  Custom,  Restraint, 

TRADERS, 

practice  of,  as  to  documents  evidencing  agreements,  44 

assigning  business  to  trustees  to  manage  for  benefit  of  creditors,  406 

TRADE-SECRET, 

contract  for  sale  of,  126 

TRADESMAN 

supplying  goods  ordered  of  another,  204 

TRANSFER 

of  ownership  of  unascertained  goods,  284 

of  moveable  property  sold  with  immoveable,  240 
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TRANSFER— cow/tnutfrf. 

of  ownership  of  non-existent  goods  agreed  to  be  sold,  242 

of  ownership  of  goods  sold  by  co-owner,  270 

of  ownership  of  goods  sold  by  auction,  289 

to  third  person,  of  partner's  interest,  427 
TRANSFEREE 

of  vendee  ncquiring  by  fraud,  275 

of  partner's  interest,  428 
TRANSIT, 

when  goods  are  in,  260 

termination  of,  265 
TRUST, 

limitation  of  suit  for  property  nested  in,  331 
TRUST-DEED 

in  favor  of  creditors,  309 

TRUSTEE 

roust  show  good  faith  in  dealing  with  cestui  que  trust,  67 

right  to  property  deposited  with  bailee  on  trust  not  barred  by 

Limitation  Act,  331 
care  required  of,  372 
duty  of,  as  to  accounts,  373 
good  faith  required  of,  374 
for  principal,  when  agent  becomes,  374,  376 
liability  of,  on  bills  drawn  by  co-trustee,  406 
for  representative  of  deceased  partner,  whether  surviving  partner' 
is,  437 

TRUSTEES 

lending  under  indemnity  in  case  of  loan  not  being  justified,  298 

not  included  in  provision,  372 

managing  business  for  benefit  of  creditors,  406,  408 
TRUST  ESTATE, 

agreement  as  to  sale  of,  112 

U. 

UNASCERTAINED 

goods,  sale  of,  234,  285,  238,  239,  284 
price,  237,  244 

UNAUTHORIZED  ACT, 

ratification  of  agent's,  359,  360 
where  there  can  be  no  ratification  of  agent's,  362 
liability  of  principal  for  agent's,  385,  386 
See  Agent. 
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UNCERTAINTY, 

agreement  Toid  for,  61,  132 

UNDERWRITER 

seeking  to  recoTer  payment  on  groand  of  concealment,  208 

aToidance  of  policy  by,  388 

who  may  be  sued  as,  419 
UNDISCLOSED  PRINCIPAL, 

See  Agentj  Principal. 
UNDUE  ADVANTAGE, 

absence  of  provision  for  payments  obtained  by,  21 1 
UNDUE  INFLUENCE, 

consent  not  free  when  caused  by,  62 

defined,  65 

consent  caused  by,  83 

UNILATERAL  CONTRACT,  43 

UNLAWFUL 

detention  of  property,  63 
agreements,  1 1 3 
contracts  which  become,  175 
promise,  liability  of  promisor  under,  175 
promises  to  do  things  lawful  and  others  which  ore,  183 
contract,  one  alternative  of  which  is,  183 
Sec  Illegal 

UNQUALIFIED, 

acceptance  of  proposal  must  be,  37 

UNSOUNDNESS 

of  mind,  56 

of  mind  of  one  partner,  dissolution  in  case  o(  426 
See  Insanity, 
USAGE 

of  trade.  Act  not  to  affect,  21 

contract  to  pay  interest  implied  from,  46 

authority  of  agent  regulated  by,  350,  351 

as  to  liability  of  person  signing,  390 
See  Custom, 
USE 

of  goods  by  buyer,  for  trial,  285 

V. 
VAKALATNAMA 

appointing  pleader,  349 


Digitized  by 


Google 


INDEX.  645 

VALIDITY 

of  foreign  contract,  15 
VALUE 

of  goods  delivered  to  carrier,  neglect  to  declare,  24S 
VALUERS, 

sale  of  thing  to  be  priced  by,  1S8 

payment  made  under  mistake  by,  209 
VARIATION 

of  terms  of  proposal  in  acceptance,  38 

of  terms  of  contract,  298 

of  contract  between  creditor  and  surety,  316 

VENDITIO  SPEI,  244 

VENDOR 

unwilling  to  remedy  defect  in  title,  222 
rights  of,  not  defeated,  264 

VESSEL, 

misrepresentation  in  case  of  sale  of,  74 
VOID 

transaction,  distinction  between  voidable  and,  30 

transaction  cannot  be  confirmed,  63 

duty  of  parties  wlien  contract  is  discovered  to  be,  195 
See  Agreement,  Illegal,  Immoral,  Impossible, 
VOIDABLE 

contracts,  30 

contract,  benefit  received  under,  must  be  restored,  194, 207 
See  Contract,  Fraud,  Misrepresentation,  Undue  influence. 
VOLUNTARY, 

meaning  of  something  done  voluntarily,  117 

disclosure  by  creditor  to  surety,  313,  314 

VOTES, 

agreement  for  securing,  113 

W. 

WAGER, 

contract  of,  not  affected  by  subsequent  act  rendering  it  illegal,  20 
contract  of,  not  to  marry,  120 
agreements  by  way  of,  void,  133 
agreement  by  way  of,  not  illegal,  135 
under  Bombay  Act  III  of  1865,  p.  135 
sale  of  g(^ds  not  in  seller*s  possession  void  as,  244 
WAGES,  see  Mortgagees,  Sailors. 
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WAIVER 

of  fraud,  86 

of  breach  of  contract,  156,  190,  193 

of  performance  of  promise,  192 

of  lien,  256 

of  right  to  reject  for  breach  of  warranty,  286 

WAR 

between  states  in  which  parties  reside,  discharges  contract,  100 
rendering  contract  illegal,  150 
dissolves  partnership,  429 

WARDS,  see  Guardians, 

WAREHOUSE 

rent,  effect  of  acceptance  of,  256 

keeper's  certificate,  title  acquired  by  transferree  of,  269 

keeper's  certificate,  pledge  of,  343 

WAREHOUSEMAN, 

delivery  to  buyer  of  certificate  of,  246 

seller's  possession  as,  252 

carrier  converting  himself  into,  261 

WARRANT 

for  delivery,  pledge  of^  343 

WARRANTY 

not  involved  in  auctioneer's  advertisement,  23 

of  title  on  sale  of  goods,  197,  275 

of  quality  on  sale  of  goods,  197 

distinguished  from  repi4|Ktlition,  276 

implied,  as  to  quality,  may  be  established  by  custom,  276 

defined,  276 

of  soundness  of  provisions,  276 

of  bulk  being  equal  in  quality  to  sample,  277 

of  goods  by  denomination,  278 

of  goods  being  fit  for  purpose  for  which  they  are  ordered,  280 

for  particular  purpose,  281  \ 

of  fitness,  none  on  sale  of  article  of  well  known  kind,  281 

right  of  purchaser  on  breach  of,  283, 184 

of  quality  of  thing  bailed,  322,  323      |j 

of  safety  of  thing  bailed,  324 

of  accommodation  for  persons  or  goods,  325 

of  title  in  favor  of  hirer,  333 

of  quality  on  sale,  ordinary  servant  not  authorized  to  give,  350 
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WHARF, 

lien  of  seller  as  to  goods  lying  at  public,  252 

WHARFINGER, 

custom  of  mercliants  as  to  warrant  of,  246 

effect  of  delivery  to,  247 

title  acquired  by  transferree  of  certificate  of,  269 

general  lien  of,  338 

pledge  of  certificate  of,  343 

not  responsible  for  issue  by  bis  servant  of  fictitious  warrants,  404 

WIDOW 

'  of  deceased  partner  receiving  annuity  out  of  profits,  410 

WIFE,  see  Marriage^  Necessaries, 

WILL, 

sanity  required  in  making,  58 

claim  founded  on  alleged  misconstruction  of,  92 

cbampertous  agreement  as  to  suit  to  contest,  106 

contract  to  leave  money  by,  112 

partnership  determinable  at,  427,  429 

WILLINGNESS,  see  Readiness. 

WINDING-UP 

of  company,  no  compensation  to  agent  in  case  of,  367 
of  partnership,  436,  437,  438,  440 
See  Shares, 

WITHDRAWAL 

of  submission  to  arbitration,  131 

of  goods  advertised  for  sale  by  auction,  290 

WITNESS, 

promise  of  compensation  to,  for  attending  Court,  26,  116 

WITNESSES, 

saving  of  Indian  law  requiring  contracts  to  be  made  before,  47 

WORK 

continued  by  contractor  after  discovery  of  frauds  86 
claim  to  remuneration  for  partial  performance  of,  206 
and  labor,  loss  by  breach  of  contract  for,  215 
to  be  done  in  specific  manner,  223 

WRITING, 

intention  to  reduce  agreement  to,  40 

interest  on  debts  payable  under  instrument  in,  46,  47 

saving  of  Indian  law  requinng  contracts  to  be  in,  47 


Digitized  by 


Google 


548  INDEX. 

WRITING,-conftiitt«rf. 

what  contract  must  be  in,  48 

made  under  mistake,  oral  evidence  admissible  to  sbow,  91 

agreement  without    consideration    made  on  account   of   natural 

affection  must  be  in,  115 
substitution  of  new  contract  for  one  in,  189 
oral  evidence  of  alteration  of  contract  in,  190 
not  required  to  make  valid  contract  of  sale,  233 
what  agents  must  be  appointed  in,  349 

WRONG, 

liabilitj  of  sub-agent  for,  355,  356 
of  ngent  on  third  person,  381 
wilful,  by  partner,  416 

WRONG-DOER, 

effect  of  altering  position  of,  by  delay  in  election,  86 
suit  by  bailee  or  bailor  against,  346 
agent  when  regarded  as,  370 
contribution  in  case  of,  382 

payment  to  principal,  of  money  received  under  mistake  by  agent 
himself  a,  397 

WRONGFUL 

revocation  of  authority  to  sell,  206 
refusal  to  accept  goods  sold,  288 
alienation  by  bailee,  338 
alienation  by  pawnee,  343,  345 
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Fifth  Edition  now  Ready. 
THE 

CODE  OF  CI\^IL  PROCEDURE 

(ACT    X    OF    1877  ) 
WITH  NOTES. 
By  the  Hon'blb  L.  P.  DELVES  BROUGHTON. 

Mkshrs.  Thack»r,  Spisk,  A  Co.  bpg  to  annonn^e  that  they  have  nearly 
completed  a  new  edition  of  the  Code  of  Civil  Procedure  (Act  X  of  1877),  with 
Notes  by  Mr.  Brou<;ht<)n,  the  writer  of  the  Commentary  on  Act  VIII  of  1859. 

The  New  Act,  although  it  conftolidntes  and  amends  Act  YIII  of  1859  aiid  the 
subsequent  Acts,  and  adopts  chiefly  the  law  as  laid  down  in  the  cases  cited  in 
Mr  iirouifhton^fl  Commentary,  and  all  the  forms  drawn  up  by  hitn  and  printed 
in  I  he  Appendix  to  the  later  editions,  contains,  in  addition,  a  considerable  amount 
of  new  matter,  for  instance,  the  Sections  relarinj?  to  Insolvency  Orders  and  Forms 
adopted  from  the  English  Rules  and  Ord<>rs  issued  under  the  Judicature  Act, 
some  portions  of  the  American  Code  relating  to  parties  to  Actions,  Ac  ;  an  entire 
revision  of  the  notes  to  the  Original  Code  has,  therefore,  been  made,  and  many 
cases  decided  by  the  High  Courts  in  Lidia  and  by  the  Judicial  Committee  of  the 
Privy  (Council  after  the  date  of  the  publication  of  the  last  edition  of  Mr.  Brough- 
ton's  hook,  hear  also  upon  the  New  Code,  and  haVe  been  incorporated  in  the  notes ; 
esiteniinl  altarations  in  principle  in  the  New  Code  have  had  careful  attention. 

Mr.  Hrougliton  has  folloueii  in  editing  tlie  new  Act,  the  generHl  plan  of  his 
former  Commentary,  as  on  former  occasions.  Special  attention  will  be  directed  to 
the  preparation  of  a  very  complete  Index  to  the  matter  contained  in  the  Code,  and 
another  Index  to  the  Cases  cited. 

Declaratory  Decrees,  being  an  extended  Commen- 
tary on  Section  XV,  Code  of  Civil  Procedure.  By  the  Hon*ble  L.  P. 
Delves  Brouqhton,  Barxister-at-Law.     8to.,  sewed.    Bs.  4.     (1875.) 
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PRINSEP'S  ORIHINAL  PROOEDURE. 
Fifth  Edition.    Boyal  8to.    Cloth.    Bs.  16. 

THE  CODE   OF   GEIMINiL   PEOGEDURE,   IGT   X  OF  1B72. 
WITH  ADDENDA  TO  DECEHBE&,  1876. 

And  other  Lnws  relating  to  the  Procedure  in  the  Criminal  Courts  of 
British  India.  With  Notes  indicatinjr  the  Alterations  in  the  pre- 
sent Code,  and  containing  Abstracts  of  the  Interpretations  by  the 
High  Courts  of  Calcutta,  Madras,  Bombay,  and  Allahabad,  and 
the  Chief  Court  of  the  Punjab,  of  the  Law  where  unrepealed. 
Fifth  Edition,  with  Addenda.  By  the  Hon'ble  H.  T.  Pbinsep, 
Bengal  Civil  Service. 


.  The  object  of  this  work,  as  already 
stated  in  previous  editions^  is  to  present 
in  a  oonvenieut  form  all  the  Laws  and 
Rules  of  Practice  relating  to  procedure 
in  the  Criminal  Courts  of  British  India, 
which  have  emanated  from  the  Legis- 
lature, the  highest  Courts  of  Justice,  or 
the  Executive  Governments,  that  the 
Student,  the  Judicial  Officer,  and  the 
Legal  Practitioner  may  readily  ascer- 
tain and  follow  the  law  during  the 
course  of  a  trial  in  a  Criminal  Court 

The  alterations  in  the  law  have  made 
Dumferous  judicial  rulings  obsolete,  but 
such  as  bear  upon  the  present  law  have 
been  retained  and  reproduced  in  the 
Notes.  Attention  has  been  drawn  to 
any  important  alteration  in  the  law,  and, 
for  easy  reference,  a  comparative  state- 
ment has  been  prepared  showing  the 
corresponding  sections  under  the  new 
and  repealed  Codes.  It  has,  however, 
been  thought  more  convenient  to  men- 


tion the  sections  of  the  present  Code 
in  such  judgments  and  orders  under 
the  old  Code  as  have  been  retained  and 
quoted.  To  facilitate  the  reading  of 
the  Code,  many  provisions  of  the  law 
which  appear  in  remote  chapters  or  in 
other  laws  have  been  grouped  together 
— an  arrangement  which  will,  it  is 
hopc^,  meet  with  the  approval  of  those 
who  have  to  administer  the  law.  Copi- 
ous and  exhaustive  Indices  are  given. 

For  the  convenience  of  Magistrates, 
a  statement  has  been  given  showing 
the  powers  inherent  in  each  grnde  of 
Magistrate,  and  with  what  additional 
powers,  and  by  whom,  he  can  be  in- 
vested. 

Whenever  the  judgnaents  or  orders 
quoted  have  been  published,  reference 
has  been  made  to  the  Report;  but  in 
many  instances  unpublished  cases  have 
been  entered  in  the  Notes.— jPVom 
Author's  Pr^ace, 


THE  PENAL  CODE. 

Royal  8yo.    Cloth.    Rs.  14. 

THE  INDIAN   PENAL  CODE:     Being  Act  XLV  of  1860,  and 

other  Laws  and  Acts  of  Parliament  relating  to  the  Criminal  Courts 

of  India ;  containing  Rulings  on  points  of  Procedure  and  Decisions 

of  the   High   Court  of  Calcutta.    Second  Edition.    By  the  Hon^ble 

J.  O'ElNBALT. 


POCKET  ORIMIIIaL  LAW. 
New  Edition.    16mo.    Clolh.    In  the  prees. 

THE  PENAL,  CRIMINAL  PROCEDURE  AND  POLICE  CODES: 

Being  Acts  XLV  of  1860,  X  of  1872,  V  of  1861,  VI  of  18«4,  XXXI 
of  1867,  and  XX VH  of  1870,  as  amended  by  Acts  XIV  and  XXVII 
of  1870  and  XIX  of  1872,  XI  of  1874  and  having  the  Provisions 
of  the  Act  to  authorize  punishment  of  whipping  and  of  the  fourth 
Schedule  of  the  Code  of  Criminal  Procedure  noted  tinder  each 
Section  of  the  Penal  Code  referred  to. 
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THACKBR,  SPINK,  AND  CO.,  CALCUTTA. 


Third  Edition.    8vo.,  cloth.    Pp.  Ixx.  753.    Rfl.  18. 

THE  LAW  OF  EVIDENCE  IN  BRITISH  INDIA. 

This  work  contains  the  Indian  Evidence  Act  (as  amended  by 
Act  XVIIl  of  1872)  and  all  provisions  on  the  subject  of  Evidence 
which  are  to  be  found  in  the  Acts  of  Parliament  applicable  to  India,  in 
the  Acts  of  the  Legislative  Council  of  India,  in  the  Acts  of  the  Local 
Legislatures  of  Bengal,  Madras,  and  Bombay,  and  in  the  Regulations  of 
the  Bengal,  Madras,  and  Bombay  Codes,  and  which  are  in  force  and 
unrepealed  by  the  Evidence  Act  or  any  other  Act.  Those  provisions 
of  the  Statute  Law  which  constitute  the  only  rules  of  Evidence  now  in 
force  in  India  are  explained  in  detail,  and  the  history  and  meaning  of 
the  principles  contained  in  them.  Illustrated  from  1,200  Decisions  of 
the  Privy  Council,  of  the  High  Courts  in  India,  of  the  Courts  of  West- 
minster, and  of  other  Courts  which  have  authoritatively  dealt  with  the 
subject.  The  new  Consolidation  Oaths  Act  is  given  in  an  Appendix. 
By  C.  D.  Field,  Esq.,  M.A.,  LL.D.,  of  the  Inner  Temple,  Barrister-nt- 
Law;  andofH.  M/s  Bengal  Civil  Service;  Formerly  Scholar  of  Tri- 
nity College,  Dublin.  

NOTICES  OP  THE  SECOND  EDITION. 


"This  is  a  very  interesting  work,  and 
the  second  edition  has  increased  in  balk 
three-fold  as  compared  with  the  firist. 
Mr.  Field  has  the  capacity  of  a  master, 
and  deals  with  his  subject  as  one  inti- 
mately acquainted  with  it.  The  history 
of  the  Law  of  Evidence  in  India  will 
repay  study,  and  at  page  12  Mr.  Field 
begins  to  trace  this  history  up  to  the 
time  of  the  passing  of  the  Evidence 
Act.  From  his  chronicle  it  appears 
that  Indian  (jovernors  have  always 
been  on  the  alert  to  follow  in  the  wake 
of  English  law -reform;  and  now  they 
have  outstripped  the  mother  country. 
.....  We  have  carefully  looked 
into  Mr.  Field's  work,  and  our  opinion 
is  that  it  is  worthy  of  the  law  of  which 
it  treats,  but  it  is  made  additionally 
and  exceptionally  valuable  by  an  In- 
troduction, which  is  an  original  essay 
upon  evidence  in  general  and  Indian 
evidence  in  particular.  His  authorities, 
of  course,  are  almost  exclusively  Eng- 
lish, but  be  uses  bis  material  with  skill, 
and  we  do  not  think  any  better  recom- 
mendation could  be  given  to  persons 
contemplating  the  practice  of  thejaw 
in  India,  than  to  procure  Mr.  Find's 
work  and  master  it  To  be  thoroughly 
acquainted  with  the  Law  of  Evidence 
is  a  matter  of  the  first  importance." — 
Lmw  Times,  Tith  September,  1873. 

**  The  object  of  the  author  has  been 
to  supplement  tlie  new  Act  with  such 
information  as  may  be  necessary  to 
elucidate  fully  the  principles  on  which 
the  abstract  rules  contained  in  it  are 
based;  to  illustrate  the  meaning,  ob- 
ject, and  application  of  these  rules  by 
giving   some  account   of   the   origin. 


development,  and  history  of  the  prin- 
ciples in  question;  and  pointing  out 
the  different  stages  through  which  they 
have  passed,  and  the  alterations  to 
which  they  have  from  time  to  time  been 
subjected.  This  purpose  is  most  ad- 
mirably carried  out  in  the  copious  notes 
accompanying  each  section  of  the  Code. 

All  outstanding  rules  of 

evidence  expressly  saved  by  the  second 
section  of  the  Evidence  Act  have  been 
included  in  the  volume,  and  as  these 
were  only  to  be  found  scattered  through 
a  multitude  of  different  Acts  and  Regu- 
lations of  the  various  Indian  Legisla- 
tures, the  work  thus  done  is  both  ex- 
tensive and  important. 

The  vast  amount  of  labor  and  research 
devoted  by  Mr.  Field  to  this  work  will 
be  evident  when  we  state  that  the  559 
pages  of  which,  exclusive  of  the  Index 
and  Appendices,  it  consists,  are  almost 
entirely  filled  with  closely  printed  notes, 
many  of  them  bristling  with  references 
and  citations.  The  work  in  fact  forms 
a  complete  Treatise  on  Evidence  in 
India,  arranged  side  by  side  with  the 
express  law  connected  with  each  point 
referred  to ;  and  we  have  no  hesitation 
in  saying  that  it  is  destined  to  work  an 
immense  improvement  in  the  practice 
of  the  Courts  of  this  country,  and  thus 
contribute,  in  a  high  degree,  to  the 
cause  of  justice."— ^n^/MAman,  29<A 
July,  1878. 

**  All  this  has  been  done  with  Mr. 
Field's  usual  care ;  and  the  copious  List 
of  cases  and  ample  Index  render  the 
book  easy  of  reference  and  comprehen- 
sion."—/iwikm  Daily  NewSf  8th  July, 
1878. 
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Eoval  8vo.,  cloth.    Rs.  16. 

WOODMAN'S 

DIGEST  OF  BENGAL  LAW  REPORTS. 

A  Digest  of  the  Cases  reported  in  the  Beii<;al  Law  Reports,  Vols.  I 
to  XV,  and  in  the  Supplemental  Volume  of  Full  Bench  Rulings*,  with 
an  Index  of  the  Names  of  the  Ciises.  By  J.  V  Woodman,  Esq., 
of  the  Middle  Temple,  Barrister-at-Luw ;  Advocate  to  the  High 
Court,  Calcutta. 

Now  Ready,  in  Imperial  8yo.,  price  Rs.  20,  cloth. 

SUTHERLAND'S 

DI&EST  OF  imiAJS  LAW  REPORTS, 

A  COMPENDIUM  OF  THE  RULINGS 

OP    THB 

man  court  op  Calcutta  and  op  the  privy 

COUNCIL,  1831  TO  1870. 
By  D.  SUTHERLAND,  Esq.,  Barristbr-at-Law,  Middle  Temple. 

Author  of  "The  Weekly  Reporter/*    "  Full  Bench  Rulings,"    "Judg- 
ments of  the  Privy  Council,"  &c. 


Second  Edition.    In  one  thick  volume,  super-royal  8vo.,  cloth.    Rs.  30. 

THE    INDIAN    DIGEST; 

Being  a  complete  Index   to  the  reported  Cases  of  the  High  Courts 

established  in  India. 

Br  HERBERT  COWELL,  Esq.,  Barrister- at- Law. 


Bengal  Law  Reports.  Vols.  I—VIII. 
Sutherland's  Weekly  Reporter.  1«64. 
Sutherland's  Weekly  Reporter.    Vols. 

I-XVII. 
Sutherland's  Full  Bench  Ruling. 
Madras  High  Court  Reports.    Vols.  I — 

VI. 
Bombay  High  Court  Reports.  Vols.  I~- 

VII. 


Agra  Hiuh  Court  Reports.  Vols.  I— IV. 
North- West  Reports.     Vols.  I— III. 
Coryton's  Reports.     2  vols. 
MarsliHlI's  Reports. 
Indian  Jurist.    Old    Series. 
Indian  Jurist.    New  Series.    2  vols. 
Hyde's  Reports.     2  vols, 
tiourke's      Reports.      Frivy     Cooocil 
Decisions. 


*«*  The  only  Digest  of  aU  the  Reports  to  date  of  publication. 
8vo.     Rs.  6-8,  cloth. 

CUNNINGHAM'S  DIGEST  OF  HINDU  LAW. 

A  Digest  of  Hindu  Law,  as  administered  in  the  Courts  of  the  Madras 
Presidency ;  Arranged  and  Annotated.  By  Hon*ble  H.  S.  Cunningham, 
M.A.     (1877). 
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Third  Edition  in  the  Press. 

THE  INDIAN  CONTRACT  ACT  (K  OP  1872). 

With  an  Introdnction  nnd  Explanatory  Notes.  By  Hon'ble  H.  S. 
Cunningham,  M.A.,  Jnd^e,  Cnlcutta  High  Court,  and  H.  H.  Shbp- 
PARD,  Esq.,  M.A.,  Burrister-at-Law. 


BENGAL  CRIMINAL  LAW. 
In  two  volumes.   Royal  8vo.    Cloth.    Rs.  10. 

THE  CRIMINAL  LAW  OF  THE  BENGAL  PRESIDENCY. 

Contains  all  Acts  which  are  daily  used  in  a  form  suited  for  ready 
reference.  Side  by  side  lie  the  Code  of  Criminal  Procedure,  Penal 
Code,  Evidence  Act,  Police  Acts,  European  Vagrancy  Acts,  Canton- 
ment luejsulations,  Municipal  Acts,  Railway  Acts,  and  Cattle  Tres- 
pass Acts.  Totrether  with  Government  Orders  and  Regulations, 
Rulings  of  Hi(;h  Courts  and  Judicial  Commissioners,  and  other 
similar  authoritative  Exp(»sitions  of  Law  referring  to  these  Act«. 
Illustrated  by  marginal  References,  and  accompanied  by  an  elaborate 
Index.    By  G.  E.  Knox.  Esq.,  C.S. 


"  By  far  the  most  comprehensive  of 
the  many  contribations  to  the  study 
of  the  criminal  law  of  India.  A  good 
edition  of  the  Code  should  combine 
some  of  the  qualities  of  the  more  pro- 
found commentary  with  those  of  the 
note-book.  It  should  point  out  the 
scope  of  the  law,  and  on  occasion 
notice  its  conflict  or  concord  with  that 
of  other  countries;  it  should  mark 
recent  changes,  which  might  otherwise 
escape  observation ;  it  should  collate 
sections  which  must  be  read  together 
in  order  to  a  right  understanding  of 
either;  it  should  supply  in  a  handy 
form  the  local  and  departmental  rules, 
which  have  been  framed  under  various 
sections  of  the  Codes;  and  it  should, 
of  course,  give  judicial  constructions 
of  the  many  obscure  passages,  which 
must  occur  even  in  the  most  carefully- 
drafted  Act.  All  these  conditions  are 
admirably  fulfilled  by  Mr.  Knox*s 
work. 

*'  There  are  some  specialities  in  Mr. 
Knox*8  work  which  distinguish  it  as  a 
valuable  work  of  reference  above  all 
others. 

*' Every  Magistrate  must  have  felt 
the  inconvenience  of  having  to  turn 
from  the  schedule  which  details  the 
nature  of  the  procedure  that  is  to  be 
observed  with  reference  to  an  o£Fence 
to  the  Section  of  the  Penal  Code  which 


contains  its  definitions.  This  may 
seem  a  small  trouble,  but  it  is  a  con- 
stantly recurring  one,  and  its  necessity 
is  obviated  in  Mr.  Knox's  work. 

*^  In  the  second  volume  of  Mr. 
Knox's  work,  under  the  name  of  an 
Appendix  of  650  pages,  are  to  be  found, 
in  alphabetical  order,  the  Depart- 
mental Kules  and  Circulars,  which 
were  too  voluminous  to  appear  in  the 
notes  to  the  Code,  and  between  70  and 
8o  Acts,  which  no  Magistrate's  table 
should  be  without.  By  another  happy 
thought^  Mr.  Knox  has  appended  to 
each  Act  a  schedule,  which  8how»  at  a 
single  glance  the  definition  of  each 
offence  made  punishable  by  Uie  Act, 
and  the  person  by  whom  the  complaint 
mav  be  instituted,  as  well  as  the  parti- 
culars given  in  the  scheilule  to  the 
Proce<lure  Cotle ;  and  he  has  made  the 
whole  work  complete,  and  its  contents 
easily  accessible  by  a  copious  Index, 
which  gives  the  vernacular  names  of 
the  most  usual  technical  terras.  One 
noteworthy  feature  of  the  work  is  that 
its  usefulness  is  not  restricted    to  any 

eart  of  India,  giving,  as  it  does,  the 
lulings  and  Circulars  of  the  different 
province  of  Northern  India;  it  exhibits, 
as  its  title  sets  forth,  the  Criminal 
l4iw  of  the  Bengal  Presidency,  and  is 
as^  useful  in  Peshawar  as  in 
The  Pioneer, 
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THE 

DSmiAU  RE&ISTRATI05  ACT,  1877. 

Annotated,  and  Reports  of  Cases  decided  upon  the  varioos  Sections.  With 
Notes,  Index,  &c.  By  Cabb-Stbphbn,  Esq.,  of  Linooln*s  Inn,  Bar- 
rister-at-Law.    Fourth  Edition.    8vo.    Rs.  5.    1877. 

NoTiCB  OP  Second  Edition. 


"Mr.  Stephen's  edition  of  the  new 
Indian  Registration  Act  is  a  most  time- 
ly pablication,  for  the  Act  comes  into 
operation  on  the  1st  of  July^  next,  and 
effects  considerable  alterations  in  the 
existing  law.  Amongst  these  we  may 
mention  that  the  provisions  for  special 
registration  are  repealed,  that  the  regis- 


tration of  memoranda  of  decreet  and 
orders  is  made  optional,  and  that  of 
authorities  to  adopt  is  made  compul- 
sory. Bir.  Stephen  has  illustrated  each 
Section  with  notes  of  the  cases  decided 
upon  it,  and  altogether  the  work  is  a  con- 
cise and  well-arranged  compendium  of 
the  new  registration  law.— JKn^lwAman. 


Just  Published,     Demy  Octavo.     Cloth,     Pp,  viii,  136. 
Rs.  4  ;  y^  postage,  Rs.  4-8. 

ON  SOME  REVENUE  MATTERS 

CHIEFLY  IN  THE 

PROVINCE    OF  OUDH. 

Br  LIEUT.-COLONEL  I.  F.  MACANDREW, 

OFFICIATINO  C0MMI83I0NEB  OV  8ITAP0BB. 


OONT 

Intboduction. 
Chap.  I.— Tbnuebs  ;  Proprie- 
tary,     Under-Proprietary, 
Perpetual  Lease,  Farming 
Lease,  Occnpancy,  and  Ser- 
vice. 
Chap.  II.— Mutations. 
„     III.— SuEPACB,  Climate, 

Soils. 
„    IV.— Crops. 


BNTa 

Introduction. 
Chap.  V.— Rent  :  MoneyRents, 
Com  Rents,  and  Mixed  Rents. 
Chap.  VI.— Patwaris       and 
THEIR  Papers. 
„    VII.— Boundaries. 
„  VIII.— Survey. 
„     IX.— Assessment. 
„      X. — Collection. 
Appendix:  Forms. 


OUR  LAND  REVENUE  POLICY 

IN  NORTHERN  INDIA. 

By  CHARLES  JAMES  CONNBLL,  Esq. 

bbhoal  civil  sbrviob. 

Demy  OcUvo,  cloth.    Price  Rs.  5 ;  Postage,  8  Annas. 

CONTENTS. 


I.— The  Land  Revenue  Administra- 
tion under  Native  Governments. 

IL— Our  Mode  of  Assessment  of  the 
Land  Revenue. 

IIL^Our  System  of  Collection  of  the 
Land  Tax  and  the  Defects  in 
oar  Administration. 


lY. — Changes  Required  in  our  System 

of  Assessment 
V. — PropoMd  Changes  in  our  System 
of  Collection  of  the  Land  Tax 
and  in  oar  Revenoe  Adminis- 
tration. 

Appendix. 
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THE  TAaORE  LAW  LECTURES,  1870  and  1871. 
8vo.     Cloth.      Part  1  —  1870.     Rs.  12;   Part  H  — 1871.     Rs.  8. 

THE    HINDU    LAW: 

Being  a  Treatise  on  the  Law  administered  exclugivelj  to  Hindus  by 
the  British  Courts  in  India.  Bj  Hbbbert  Cowjsll,  fjSQ.,  Tagore 
Law  Professor. 

CONTENXa 

I  A  II. — Alienation. 
Ill  A  IV.— Partition. 

V. — The  Law  of  Saccession. 
VI. — The  Law  of  Succession- 
Lineal  Inheritance. 
VII.— Collateral    and     Eemote 

Succession. 
VIIL — The  I<4iw  of  Snccession— 
Women  and  BanUhus. 
IX.— The  Law  of  Succession — 
Exclusion  from  Inheri- 
tance. 

X. — The  Law  of  Succession- 
Exceptional  Rules. 
XI.— The  Law  of  Wills— Their 
Origin  amongst  Hin- 
dus. 
XIL— The  Law  of  Wills— Testa- 
mentary Powers. 

XIII.— The  Law  of  Wills. 
XIV.— Construction  of  Wills. 
XV.— On  Contracts. 


CONTENTS. 

isro. 

I.— Introductory  Lecture. 
II. — The  Position  of   tite  Hindus 

in  the  British  Empire. 
HL- The    Hindu    Family  —  The 

Joint  Worship. 
IV.— The    Hindu    Family  —  The 

Joint  Estate, 
v.— The     Hindu    Family  —  Its 

Management  and  Limits. 
VL— The  Members  of  the  Family 
—  Maintenance  and  Guar- 
dianship. 
VII.— The  Members  of  the  Family 

—Their  Civil  Status. 
Vm.— The  Hindu  Widow. 
IX.— The  Right  of  Adoption. 

X. — The  Contract  of  Adoption. 
XI.— The  Right  to  Adopt. 
XII. — Permission  to  Adopt — Plural 
Adoption. 
XIU. — The  Right  to  give  in  Adop- 
tion— The  Qualifications  for 
being  Adopted. 
XrV.—The  Qualifications  for  being 

Adopted. 
XV.-^The  effects  of  Adoption. 


THE  TAGORE  LAW  LECTURES,  1872. 
8vo.    Cloth,  lettered.    Rs.  8. 

THf  HISTORY  AND.  CONSTITUTION   OF  THE  COURTS  AND 
LEGISLATIVE  AUTHORITIES  IN  INDIA. 

By  Hebbbbt  Cowbll,  Esq. 


CONTENTS. 


I.— Early  History— The  Grant 

of  the  Dewany. 
IL— Early  History— The  Regu- 
lating Act. 
ni.— Early    History— The  Set- 
tlement of  1781. 
IV  &  v.— The  Legislative  Councils. 
VI.— Later  History— The  Presi- 
dency Town  System. 


VIL— Later  History— The  Provin- 
cial Civil  Courts. 
VIIL— The  Provincial    Criminal 
Courts. 
IX. — Privy  Council. 

X. — The  Superior  Courts. 
XL— The  Inferior  Civil  Courts. 
XII. — ^The  Inferior  Criminal  Courts 
and  Police. 
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THE  TAGORE  LAW  LECTURES,  1873  and  1874. 
In  2  vols.     Royal  8vo.    Cloth,  lettered,  Rs.  16  ;  vols,  sold  separately,  Rs.  9  each. 

]5d:AIIOMEDA.Isr    LA^W: 

BEING  A  DIGEST  OF  THE   LAWS    APPLICABLE   PRINCIPALLY  TO 
THE  SUNNIS  OF  INDIA. 

By  Baboo  Sham  A  Chdbn  Sirkab,  Member  of  the  Asiatic  Society  of  Bengal. 


CONTENTS. 

L — Introductory  Discourse. 
II. — Sliares,  Residnaries,  dec. 
IIL— DisUnt  Kindred. 

IV.— Pregnancy,  Missing  Persons, 

Ac. 
V. — Computation  of  Shares. 
VI. — The  Increase  and  Return, 
yil. — ^Ve«»ted  Inheritance,  4c. 
Vin. — Exclusion  from  Inheritance, 
&c. 
IX. — Marriage. 
X. — Gunrdian«hip  and    Agency 

in  Marriage. 
Xi.— Dower. 

XII. — Fosterage,  Parentage,  Ac. 
XI 11. — Divorce. 
XIV.— Kbuli,    Iddat,   Raj^t,    and 

Remarriage. 
XV. — Maintenance. 
XVI. — ^Minority  and  Guardianship. 
XVII.— Sale. 
XVIII.— Pre-emption. 


CONTENTS. 

18T4r. 

L— On  Gifts.  • 
II.— On  WasivWi,  or  Wills. 
III.— Or.   Executor,   his  Powers, 

Ac. 
IV. — On  Wakf,  or  Appropriation. 
V. — On   the    Wakf,  or  Appro- 
priation of  Masjids,  cc 

Summary   of   Contrhts   op    thb 
Imamitah  Codr. 
Vf.— Introductory  Discourse. 
VII. — On  Inheritance. 
VIII. — General  and  Special  Rules 
of  Succession. 
IX  — Succe.^»ion. 
X. — Impediments  to  Snccession. 
XI. — On  computation  of  Shares. 
XII. — On  permanent  Marriage. 
XIII.— Dower,  Ac. 
XIV. — Temporarv  Marriage. 
XV— On  Divorc<». 
XVI.— On  Khult.  Ac. 
XVII. — On   the  revocation  of    Di- 
vorce. Ac. 
XVIII.— On  Slinfi,  or  Pre-emption. 
XIX. — On  Wakf,  or  Approprialioo. 


"A  valuable  contribntion  to  the 
existing  stock  of  information  on  the 
subject  of  the  Mahomedan  Law. 
.  .  .  .  The  first  elements  of  good 
writing  are  that  a  man  shouhi  evince 
a  warm  interest  in  the  subject  he  is 
treating  of,  and  that  he  should  know 
more  about  it  than  other  people. 
These  important  con<liiion8  of  success 
the  learned  lecturer  has  fully  achiev- 
ed. From  a  mature  considerai  ion  of 
the  subject,  and  from  the  possession 
of  a  vast  fund  of  information,  he  is 
enabled  to  speak  as  one  having  au- 
thority. No  writer,  however  obscure, 
that  could  throw  lieht  on  his  path, 
has  been  permitted  by  him  to  pass  un- 


noticed. •  •  .  He  has  spared  no 
trouble  in  sifting  every  available 
source  of  knowledge  likelv  to  eluci- 
date the  subject." — Indian  Observer. 

*'  The  work  is  admirably  *  got  up.* 
In  appearance  it  ir<  all  that  a  law 
book  should  l>e,  and  its  contents  do 
nor  belie  the  promise  of  a  fair  out- 
side They  conj«i«t  of  the  pith  of 
nineteen  Lectures  delivered  m  Cal- 
cutta last  year  by  the  learned  author. 
In  concluding  the  pre- 
sent notice  we  are  bound  to  say  that 
the  Tagore  Law  Lectures  of  1874 
should  form  part  of  every  lawyer's 
library  io  this  country." — FrUnd  of 
India, 
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TAGORE  LAW  LECTURES,  1875. 

Bojal  8vo,  cloth.    Price  Rs.  10.    Postage,  14  Annas. 

THE  LAW  RELATING  TO  THE 

LAND  TENURES  OP  LOWER  BENGAL. 

By  ARTHUR  PHILLIPS,  M.A., 

BA  RRI8TBB- AT-LAW. 


CONTENTS. 


I.    The  Hindoo  Period. 
IL    Tlie  Mahomedan  Period. 

III.  Akbar's  Settlemeat. 

IV.  The  Zemindar. 

y.  The  Talookdar  and  other  Officers. 
Assemment  of  Revenue  and 
Rent,  and  their  Amount. 
VL  The  Payment  of  Revenue.  As- 
signment of  Revenue. 
Vn.  The  English  Revenue  System  up 
to  the  Permanent  Settlement. 


VIU.    The  Decennial  and  Permanent 
Settlement. 

IX.  Changes  in  the  Position  of  the 

Zemindar,    Intermediate   Te- 
nure-holder, and  Ryot 

X.  Relative    Rights  of  Zemindars 

and  Holders  of  Under-Tenures. 
XL    The  Putoee  Talook.    Remedies 

for  Recovery  of  Revenue.' 
XIL    Remedies   for  the  Recovery  of 
Rent.    Lakheraj  and  Service 
Tenures. 


TAGORE  LAW  LECTURES,  1870. 
Royal  8V0.,  cloth.    Rs.  10. 

THE  LAW  OP  MORTGAGE  IN  INDIA. 

Bt  RASHBEHARY  GHOSE,  M.A., 

TAOORR   LAW   PKOPB8SOR. 

CONTENTS. 


Early  Notions  of  Security. 
Hindu  and  Mahomedau  Law  of  Mort- 
gages. 
Conventional  Mortgages. 
Simple  Mortgages. 
Conditional  sales. 
Equity  of  Redemption. 


Usufructoary  Mortgage. 

Liabilitv  of  Mortgagee  in  Possession. 

Liens :  legal  and  judicial. 

Subrogation. 

Pledge  of  Moveables. 

Extinction  of  Seoorities. 
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TAGORE  LAW  LECTURES,  1877. 

Just  publiahed.    Royal  8to.,  doth.    B0. 10. 

THE  LAW  RELATING  TO 

MINORS  IN    BENa^L. 

By  E.  J.  TREVELYAN,  Esq., 

BABRUTKU-AT-LAW. 


CONTENTS: 


L 

n. 

IV. 


VL 


The  Afi^e  of  Majority. 

llie    Right  of   Goardiiiiiship, 

Natanil  and  Testameotary. 
The  Court  of  Wards. 
Appointment  of  Gnardiana  by 

Civil  Courts  in  the  Mofussil. 
Appointment  of  Guardians  by 

the  High  Court. 
Summary  Powers  possessed  by 

the  Courts  in   Bengal    widi 

reference   to  the  custody  of 

Infants. 


vn. 

VIH. 
IX. 

X. 
XL 


XIL 


Maintenance  of  Infants. 

Liabilities  of  Infants. 

Duties  and  Powers  of  Goardi- 
ans. 

Powers  of  Guardians. 

Decrees  against  Infants,  Rati- 
fication of  Acts  of  Guardian, 
Limiutiun  of  Suits,  Avoid- 
ance of  Acts  of  Guardian, 
and  Liability  of  Guardian. 

Some  Incidents  of  the  Status  of 
Infancy. 


"  Thr  Taoorr  Law  Lroturrs  of 
1877  strike  us  as  above  the  average. 
True  they  had  an  easier  subject  to  deal 
with— minority.  The  Lecturer,  Mr. 
Trevelyan,  has  not  spared  himself^  and 
treats  the  subject  exhaustively.  The 
age  of  minority,  the  right  of  guardian- 
ship, the  Court  of  Wards,  the  appoint- 
ment of  guardians  in  the  Mofussil  and 
by  the  High  Court,  the  custody,  main- 
tenance, and  liabilities  of  Infants, 
the  duties  and  powers  of  guardians, 


ratification  of  their  acts  and  minor  inci- 
dents of  the  status  of  infancy,  are  the 
main  topics,  and  what  more  is  left  for 
discussion The  publish- 
ers are  as  heretofore  Messrs.  Thacker, 
Spink,  and  Co.  of  Calcutta,  so  that  all 
need  to  appr^end  the  minor  difficulties 
which  irritate  the  scholar  may  be  dis- 
missed. Recent  cases  in  Oudh  showed 
how  an  able  treatise  on  this  sabject 
was  needed.** — Pioneer, 


LAW  OF  LANDLORD  AND  TENANT. 

Royal  8vo.    Cloth.    Rs.  7-8. 

THE  LAW  OP  LANDLORD  AND  TENANT  as  administered  in 
Bengal  (Act  VIII  of  1869,  B.C.)  With  Rulings  of  the  High  Court 
aiTan«!ed  under  encli  Section  of  the  Act,  and  brought  down  to 
February  1874.  By  H.  Bell,  Esq.,  M.A.,  C.S.  Second  Edition. 
Revised  by  H.  Millet,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Secretary  to  Govemmeut  of  Bengal,  Legislative  Department,  and 
Professor  of  English  Law,  Presidency  College ;  and  Hobacb  Rbilt, 
Esq.,  of  Lincoln's  Inn,  Barrister-at-Law. 
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JOaiNDRA  CHANDRA  HAULIK'S 

BENT    LAW    OP    BENGAL 

THE  RENT  LAW  OP  BENGAL,  L.  P.  (Act  VIII,  1869,  B.C.) 
with  all  important  Kulingrs  of  the  Hi^h  Court  in  Rent  Suits  up  to 
the  present  date,  and  with  Elucidatory  Notes,  and  an  Appendix  con- 
taining Abstracts  of  the  Stamp  and  Registration  Acts.  By  Jooimdra 
Chahdsa  Maulik.  Prefaced  by  an  Historical  Sketch  of  the  Law  of 
Landlord  and  Tenant.    8vo.,  cloth«    Rs.  7-8. 


In  Prepa/ration. 
THE    SPECIFIC    RELIEF    ACT 

(ACT  I  OP  1877). 


EDITED   BY 


J.  0.  AFCiR,  Esq.,  Barrister- at-L aw. 


THE  L^W  OF  EA^^IDENCE. 

New  Edition.    Royal  Svo.,  cloth.    Rs.  10. 

The  LAW  of  EVIDENCE  as  ADMINISTERED  in  ENGLAND 
and  APPLIED  to  INDIA.  By  Joseph  Goodbvb,  Esq.  Edited  by 
L.  A.  GoooBVE,  Esq.,  B.  A.,  Barrister-at-Law. 


Supplement  to  Gdodeve's  Law  of  Evidence. 

Royal  8vo.,  cloth.    Re.  1-8. 

The  Law  op  Eyidbncb  containing  the  New  Evidence  Act  I  of  1872, 
Act  XVIII  of  1872,  the  Oaths  Act  X  of  1873,  and  the  Chapters  on 
Evidence  from  the  Code  of  Criminal  Procedure,  Act  X  of  1872. 
Annotated,  and  showing  alterations  in  the  Law.  By  L.  A.  Goodbvb, 
Esq.,  B.A.,  Barrister-at-Law. 


L 


"  As,  however,  it  is  necessary  for  a 
thorough  acquaintance  with  the  true 
principles  of  the  law  to  begin  ab  initio^ 
a  knowledge  of  Mr.  Gomleve's  book 
should  be  required  from  all  young  law 
students  to  prove  that  their  ac<)uire- 
ments  as  regards  the  law  of  evidence 
are  not  merely  derived  from  a  parrot- 
like  study  of  the  Act  itself,  bat  from  a 
deeper  study  of  the  original  principles 
on  which  that  Act  is  in  a  great  measure 
founded." — Englishman, 

*^  Goodeve*8  book  is  the  best  of  its 
kind,  and,  unlike  some  others,  is  valu- 
able for  much  that  will  still  continue 
to  be  valuable  to  all  students  of  English 
law,  even  after  the  impending  law  of 
evidence,  on  primitive  principles,  has 


done  its  worst,  or  best,  in  India.  We 
must  confess  that  we  have  often  resort- 
ed to  Goodeve  on  Evidence  as  a  re- 
creation, and  that  we  are  quite  capable 
oi  reading  its  contents  with  pleasure." 
— Indian  Daily  News, 

**  •  .  .  seems  to  us  to  have  made 
its  appearance  most  opportunely,  as  a 
number  of  persons  win  just  now  desire 
an  insight  into  the  science  or  princi- 
ples governing  practical  inquiries  after 
truth.  Such,  illustrated  from  *  decided 
eases,'  is  *  Goodeve  on  Evidence,'  a 
work  which  will  continue  of  interest, 
no  matter  what  changes  in  the  law  of 
evidence  may  be  enacted.  To  non-pro- 
fessional readers  the  work  is  of  especial 
present  value."— Daily  Examiner. 
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THE   EVIDENCE   ^CT. 

8yo.,  cloth,  lettered.    Bs.  7-8. 

THE  INDIAN  EVIDENCE  ACT  of  1872.  With  an  Introduction 
on  the  Principles  of  Judicial  Evidence  and  Notes.  By  Jambs 
FiTz- Jambs  Stbphbm,  Q.C.,  Late  Legislative  Membei*  of  the  Supreme 
Council  of  India. 


LAW  OF  MORTGAGE. 

Demy  8vo.,  cloth.    Ba.  10. 

The  LAW  OF  MORTGAGE  IN  BENGAL  and  the  NORTH- 
WESTERN  PROVINCES.  Sixth  Edition.  By  the  Hon'ble  A.  G. 
Macphbeson,  one  of  the  Judges  of  the  High  Court,  Bengal. 


INDIAN  MEDICAL  JURISPRUDENCE. 
Royal  8vo.,  cloth.      Rs.  12. 

A  MANUAL  OF 

MEDICAL  JURISPRUDENCE  FOR  INDIA ; 

Including  the  outline  of  a  History  of  Crime  against  the  Person  in 
India.  By  Norman  Chbvbbs,  Esq.,  M.D.,  Surgeon- Major,  H.  M.*s 
Bengal  Army,  Principal  of  the  Calcutta  Medical  College,  Professor 
of  Aledicine,  and  Senior  Physician  in  the  College  Hospital ;  President 
of  the  Bengal  Social  Science  Association. 


THE  INDIAN  DIVORCE  ACT. 
Demy  8vo.,  cloth,  lettered.     Rs.  10. 

THE  LAW  OF  DIVORCE  FOR  INDIA; 

Being  the  Indian  Divorce  Act.  With  Notes  of  Decided  Cases  on  all 
branches  of  the  Law  relating  to  Matrimonial  Suits  applicable  to 
India.  By  C.  C.  Macbab,  Esq.,  B.A.,  Clerk  of  the  Crown,  High 
Court,  Calcutta. 


THE   OOISTTRA^OT   A.OX. 
Demy  8vo.,  cloth.    Rs.  10. 

TEE  DSraiAIf  COSTRACT  ACT  IX  OP  1872. 

With  a  Commentary— Critical,  Explanatory,  and  Hlnstrative.  By 
C.  C.  Macbab,  Esq.,  B.A.,  of  LincoIn*s  Inn,  Barrister-at-Law,  and 
an  Advocate  of  the  High  Court,  Calcutta. 
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THE    INDIA.N    SUCCESSION"    A.CT. 
Royal  8to.,  cloth.    Rs.  10. 

THE   INDIAN    SUCCESSION   ACT: 

Act  X  of  1865.  With  a  Commentarj  and  the  Parsee  Succession  Act, 
1865;  Acts  XII  arid  Xllf  of  1855;  and  the  Acts  relating  to  the 
Administrutor-General.  With  Notes.  By  Whitlbt  Stokbs,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law,  Secretary  to  the  Uoyemment 
of  India,  Legislative  Department. 


THE  INDIAN  COMPANIES'  ACT. 
Royal  8vo.,  cloth.     Rs.  8. 

THE  INDIAN  COMPANIES'  ACT,  1866: 

Act  X  of  1 866.  With  an  Appendix  containing;  the  Rules  made  by  the 
High  Court  at  Fort  William  in  pursuant  to  Section  1 89  of  the  Act, 
and  Act  XXI  of  1860.  Edited  with  Notes,  embodying  the  principal 
Decisions  on  the  corresponding  Sections  of  the  English  Companies* 
Act,  1862.  By  Whitlbt  Stokes,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law,  Secretary  to  the  Government  of  India,  Legislative 
Department. 


THE  HINDU   WILLS  ACT. 

Demy  8vo.,  cloth.     Rs  6. 

The  Hindu  Wills  Act  (Act  XXI  of  1870).  With  the  Sections  of  the 
Indian  Succession  Act  (Act  X  of  1865)  made  applicable  to  the  Wills 
of  Hindus,  Jainas,  Sikhs,  and  Buddhists,  printed  in  exteuso  and  in 
consecutive  order.  Edited  by  W.  C.  Bofi:iBBJEB,  of  the  Middle 
Temple,  Barrister-at-Law. 


HIGH  COURT  RULES  AND  ORDERS. 

In  two  volumes  8vo.,  cloth  and  paper.     Reduced  to  Rs.  4 ;  separately, 

Rs.  2  each. 

Rules  and  Circular  Orders  of  the  Calcutta  High  Court, 
Civil  and  Criminal  Sides. 

From  1862  to  May,    1871.     With  Indices.     By   C.  D.  Field,  Esq., 
M.A.,  LL.D. 
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8vo.,  cloth.     Rs.   6-2. 

THE  HINDU  LAW  OF  ADOPTION. 

By  W.  H.  Eattioan,  Esq.,  M.A.,  Ph.D.,  of  Lincohrs  Inn. 


THE  INDIAN  INSOLVENT  ACT. 

Royal  8vo.,  cloth,  lettered.     Rs.  8. 

THE  LAW  AND  PRACTICE  OF  INSOLVENCY  IN  INDIA,  being 
the  Indian  Insolvent  Act,  11  nnd  12  Yict.,  Cap.  21.  With  Notes  of 
Coses  and  Rules  of  all  the  Hi^  Courts.  By  Hbnbt  Mjllbt,  Esq., 
and  Fkbderick  Clabkb,  Esq.,  Barristers-at-Law. 

"  The  work  gives  all  the  most  important  Rulings  of  the  High  Court 
afler  each  Section  to  which  they  ap|>Iy,  so  that  both  the  Statute  Law, 
and  the  Judge*s  interpretation  thereof,  can  be  seen  at  once. 

'*  The  Preface  gives  some  advice  as  to  the  Proceedings  to  be  adopted 
by  an  Lisolvent.*' — EnglUhman. 


ftfilMLErS  EXAMTKATIOg  ftTHBES. 

GUIDE  TO  THE  SUBORDINATE  CIVIL  SERVICE  EXAMI- 
NATIONS,  including  a  Selection  from  the  Questions  set  in  pre- 
vious Examinations  and  the  Orders  of  Government  on  the  subject. 
By  W.  H.  Grimlbt,  Esq.    8vo.,  boards.     Rs.  4. 

RULES  FOR  THE  DEPARTMENTAL  EXAMINATIONS  of 
Junior  Members  of  the  Covenanted  Civil  Service,  the  Subordinate 
Executive  Service,  the  Non-Regulation  Commission,  Police  and 
Opium  Depart^nents ;  including  a  Selection  of  Examination  Papers, 
in  which  are  incorporated  specimens  of  questions  in  Bentham^s 
Theory  of  Legislation,  Fawcett's  Manual  of  Political  Economy, 
Marshman*s  History  of  India,  for  the  Examination  of  Candidates  for 
admission  into  thtf  Stafi  Corps,  and  of  Officers  in  the  Political 
Department.  By  W.  H.  Grimlbt,  Esq.,  C.  S.,  Secretary  to  the 
Central  Elxamination  Committee.     8vo.,  boards.    Rs.  5. 


THE  INDIAN  LAW  EXAMINATION  MANUAL. 

In  one  volume.    Demy  8vo.    pp.  254.    Redaced  to  Rs.  2. 

THE  INDIAN  LAW  EXAMINATION  MANUAL.    By  Fbhdall 
CuBBiB,  EIsQ.,  of  Lincoln's  Inn,  City  Magistrate  of  Lucknow. 

CoNTRif Ts : — Introdacdon.  Chap.  I. — Hindu  Law.  Chap.  II. — Mahom«dan  Law. 
Chap.  III. — Code  of  Criminal  Wocedure.  Chap.  IV. — Penal  Code.  Chap.  V. — 
Code  of  Civil  Procedure.  Chap.  VI. — Evidence  Act.  Chap.  VII. — Limitation 
Act  Chap.  VIIL— Succession  Act.  Chap.  IX.— Contract  Act.  Chap.  X.— > 
Registration  Act.    Chap.  XI.— Stamp  Act.    Chap.  XIL— Mortgage.    Index. 

__ 
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A  SHORT  COURSE  OF  MILITARY  LAW 

AS  APPLICABLE  TO  PERSONS  SUBJECT  TO  THE  MUTINY 
ACT ;  to  which  is  ndded  Military  Law  as  apph'cable  to  persons  subject 
to  the  Indian  Articles  of  War.  Prepared  chiefly  for  the  use  of  Officers 
passing  through  a  course  of  Garrison  Instruction.  By  Majob  Gob- 
ham,  K.  A.,  Garrison  Instructor,  Umballa.  (Second  Editlou.  8vo., 
cloth.    lU.  6 ;  or  Interleayed,  Rs.  6. 


THE  DUTIES  OF  MAGISTRATES. 

Royal  8vo.    Cloth,  lettered.    Rs.  12. 

AN  INTRODUCTION  TO  THE  DUTIES  OP  MAGISTRATES 
and  Justices  of  the  Peace  in  India.  By  Sib  P.  Benson  Maxwell,  Kt. 
Specially  edited  for  India  by  the  Hon^ble  L.  P.  Dblybs  Bbodqh- 
TOM,  Barrister-at-Law. 


THE   1L»AJ<T1D   TE3S^XJI^E   lUT  BElSra-A.L. 
12ino.    Cloth,  lettered.    Rs.  8. 

LECTURES  ON  INDIAN  LAW  upon  subjects  connected  with 
the  Law  of  Landed  Property  in  Bengal.  By  the  UoD*bIe  W. 
Market,  M.A. 

CoNTRNTS : — ^I. — Resumption  of  lands  held  rent-free.  II. — ^Revenae  Sale  Law 
of  the  permanently-settled  Districts.  III. — Shikast  Pywust,  or  Alluvion  and 
Diluvion.  IV. — Charge  of  the  person  and  property  of  minors  by  the  Court  of 
Wards.  V. — Charge  of  persons  and  property  of  minors  under  Act  XL  of  1858. 
YI. — Of  the  protection  which  is  afforded  upon  equitable  considerations  to  pur- 
chasers and  mortgagees  when  their  title  is  impeacbed. 

"  An  attempt  to  assist  Indian  Law  Students  in  preparing  themselves  for  their 
examinations  especially  by  separating  for  them  the  existing  law  from  the  mass 
of  dead  provisions  contained  m  the  Regulations  and  Acts." — From  AtUhor't  Fr^aoe, 


TABLE  OF,  AND  INDEX  TO,  INDIAN  STATUTE  UW. 

In  royal  4to.    Cloth,  lettered.    Es.  10. 

A  CHRONOLOGICAL  TABLE  OF,  AND  INDEX  TO,  THE 
INDIAN  STATU'J'E-BOOK,  from  the  year  1884.  With  a  general 
Introduction  to  the  Statute  Law  of  India.  By  C.  D.  Field,  Esq., 
M.A.,LT4.D., of  the  Inner  Temple,  Barrister-at-Law;  and  of  H.  M.*s 
Bengal  Civil  Service.  With  Third  Edition  of  the  Supplement  bring- 
ing the  subject  down  to  August,  1873. 

The  work  consists  of  Tables.  In  one  column  is  the  year;  in  another 
the  number  of  the  Act  and  of  Sections  therein  ;  in  another  the  title 
or  description,  date  of  passing,  &c. ;  in  another  how  far  and  by  what 
other  Acts  it  is  repesded,  amended,  or  altered.     Upwards  of  1,200 
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Acts  are  thus  dealt  with,  and  we  are  enabled  at  a  glance  to  see  the 
date  and  general  purport  of  an  Act,  and  whether  it  is  in  force,  or 
in  what  Sections  it  has  been  repealed,  or  if  it  has  been  wholly 
repealed.  A  copious  alpliabetical  Index  of  subjects  makes  the 
volume  complete  as  a  handy  work  of  reference. 

The  Introduction  has  hy  order  of  the  Council  of  Le^al  Education^  been 
made  part  of  the  course  of  Indian  Laic  prescribed  for  students  read- 
ingfor  the  Bar, 


"  A  word  of  criticism  about  this 
book  will  be  sufHcient.  It  is  a  work  of 
indisputable  utility,  and  Mr.  Field  has 
prepared  it  with  the  utmost  oare  and  on 
the  best  roetiio<l.  The  Introduction, 
which  is  a  very  condensed  summary  of 
the  Statute  "Layt  of  India,  shows  that 
the  author  is  thoroughly  master  of  his 
subject,  that  he  is  an  industrious 
reader,  and  that  what  he  has  read  he 
has  duly  digested.  He  does  not  in- 
dulge in  a  syllable  of  comment.  In 
the  fewest  possible  words,  and  generally 
in  the  language  of  the  Statutes,  be 
gives  us  an  essay  on  the  Statute  Law 
of  India,  which  will  be  of  incalcula- 
ble use  to  the  student  and  to  the  law- 
yer. 

"  The  Profession  cannot  fail  to  appre- 
ciate the  labour  and  ability  of  the 
author." — London  Law  JoumaL 

"  Everything  that  long  experience 
and  untiring  care  could  do  to  make  the 
work  perfect  of  its  kind  has  been  done. 
To  the  P'  jifitiouer  in  the  Indian  Law 
Courts  tb .  oook  will  be  invaluable, 
whilst  th  J  student  will  find  it  save  him 
many  hours  of  toil  and  search." — Home 
News. 

"  Goes  beyond  a  mere  Table  or 
Index  in  having  prefixed  to  it  an  In- 
troduction fully  and  clearly  explaining 
the  nature  of  Indian  Legislation,  and 
the  special  rules  to  be  observed  in  the 
interpretation  and  constniction  of 
Indian  Acta  and  Regulations,  as  well 
as  the  present  power  of  the  Governor- 
General  in  making  laws  under  the  Act 
of  the  last  Session  of  Parliament  which 
will  be  found  specially  useful  to  law 
students  and  practitioners." — English- 
man. 

"  Mr.  Field's  name  is  already  familiar 
to  the  student  of  Indian  Law  as  the 
author    of     several     important    legal 

works 

liut  although  the  present  work,  if  we 
except  the  Introduction,  is  substan- 
tially a  compilation,  it  will,  if  we 
mistake  not,  tor  importance  and  use- 
fulness, take  precedence  of  all  Mr.  Field's 
other  labours.    The  Acts,  arranged  as 


they  are  here  in  chronological  order 

are' easily  traceable. 

Mr.  Field  has  appended  to  the  work 
a  carefully -prepared  Index,  which 
refers  to  tlie  repealed  as  well  as  to 
the  unrepealed  Acts,  the  distinction 
being  marked  by  a  typographical  indica- 
tion. Many  of  the  Acts  incorporated 
in  this  work  are  of  general  apphcation, 
and  are  operative  in  one  or  all  of  the 
Presidencies,  or  in  other  parts  of  India. 
Such  partial  or  entire  application  is 
also  indicated.  To  render  the  work 
specially  useful  to  the  student  of  Indian 
Law,  Mr.  Field  has  written  a  compre- 
hensive Introduction  to  the  study  of 
the  Statute-Book,  dealing  seriatim 
with  the  Acts  of  Parliament  and  Regu- 
lations of  the  Bengal,  Madras,  and 
Bombay  Codes.  The  penultimate  sec- 
tion of  this  paper  is  devoted  to  a 
discussion  of  the  rules  for  interpreting 
and  construing  Indian  Acts.  In  short 
with  Mr.  Field's  work  in  his  hands, 
aud  with  the  Acts  themselves  to  refer 
to,  the  Native  aspirant  for  admission 
to  the  High  Court  or  for  the  Barrister's 
diploma  could  wish  for  no  better  assist- 
ance or  aid  in  the  prosecution  of  his 
studies.  To  the  Bench,  as  well  as  the 
Bar  of  India,  the  work  will  prove 
specially  serviceable,  since  the  tedious 
yet  necessary  references,  involved  in 
determining  what  portions  of  the  older 
^'tatute  Law  have  become  obsolete,  are 
here  strikingly  obviated." — Indian 
Daily  News. 

*'  The  work  is  of  great  value,  one 
of  those  laborious  compilations  that 
save  immense  labour  to  other  people. 
You  can  turn  in  a  moment  to  any  Act 
from  1834  downwards,  and  know 
exactly  where  and  how  to  find  it." — 
Friend  of  India, 

**  Mr.  Field  has  already  made  a 
name  in  connection  with  local  legtA 
literature.  He  has  made  law  his 
special  study,  the  proof  of  which  is 
seen  in  the  valuable  introductory 
essay  he  has  given  on  Indian  Statutes. 
— Hindoo  Patriot. 
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A  COLLECTION  OF  STATUTES 

(Acts  of  Parlinment)  re1atiii<;  to  India,  passed  between  tlie  years 
1855  and  1870.  With  a  General  Index  to  all  the  Statutes,  lij  Whitlbt 
Stokes,  Esq.    4to.  boards.     Ks.  10. 

SCHEDULE  OF  LAWS. 

Fourth  Edition,  1872.     Royal  8v<).,  stitched.      Ks.  2-8. 

A  SCHEDULE  of  snoh  LOCAL  and  SPECIAL  LAWS  as  are  most 
frequently  referred  to. 

Compiled    by    Edwaed    Nbwbbet,    IOaq.,   Personal   Assistant  to  the 
Inspector-Geuoral  of  Police,  Punjab. 


Sh4>rily  will  he  published,    T/co  Vols,  RoyaZ  Octavo, 
THE 

LAWS    AND    REGULATIONS 

OF 

BRITISH  BURMAH. 

BY  CAPTAIN  0.  B.  COOKE,  M.S.C., 
Political  Agent,  Bhamo, 


THE 

INDIAN   STATUTE-BOOK, 

REVISED  BY 

WHITLEY  STOKES,   Esq. 

Super-royal  8vo.,  cloth. 

Vol.  I.—The  General  Acts  from  1834  to  1863.    Rs.  8^  ^  ^ 
Vol.  II.— The  General  Acts  from  1864  to  1871.    Rs.  8: 
Vol.  III.— The  General  Acts  from  1872  to  1876.    Rs.  8.   *» 
Vol.  IV.— The  Madras  Code.    Rs.  8. 
Vol.  v.— The  Oudh  Code.     Rs.  4-8. 
Vol.  VI.— The  North- Western  Provinces  Code.    Rs.  8. 
Vol  VII.— The  British  Bnrmah  Code.     Rs.  3. 
VoL  VIII.— The  Punjab  Code.    Rs.  8. 


LEGISLATIVE  ACTS 

OP  THE 

&OTEMOB.-&ElfEB.AL   OP  DfDIA  Df  COMCIL. 

PUBLISHED  ANNUALLY  IN  CONTINUATION  OF 
Mb.  THEOBALD'S  EDITION. 

Royal  8vo.,  cloth. 

Acts  for  1872.  With  Tables  of  Contents  and  Index 

>♦   1873.  „  „  „ 
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„   1875.  „  „  „ 

„    1876.  I,  n  }) 

„   1877,  „  „  „ 


...    Rs. 

8 

...                )y 

5 

...                jy 

5 

...                 M 

5 

»» 

6 

...                 „ 

10 

Digitized  by 


Google 


18  THACKEB,  SPINK,  AND  CO.,  CALCUTTA, 


BENGAL  COUNCIL  LEGISLATIVE  ACTS. 

(Unrepealed)  op  the  Lieutenant  -  Govbrnoe  op  Bengal  m 
Council.  From  1862  to  the  present,  annotated  and  edited  with  Index. 
By  Feed.  Clarke,  Esq.,  Barrister-at-Law.    Boyal  8vo.,  cloth.    Bs.  22. 


8yo.,  cloth.    Bs.  6. 

DICTIOMRT  OF  LAW  AO  OTHER  TERMS 

COMMONLY  EMPLOYED  IN  THE  COURTS  OF  BENGAL, 

INCLUDINa 

Many  Commeroial  Words  and  Idiomatio  Phrases  in  English 
and  Bengalee. 

By  J.  BOBINSON,  Esq. 


Second  Edition.    8yo.,  cloth.    Bs.  12.    (1877.) 

KACHAHRI    TECHNICALITIES; 

RURAL,  OFFICIAL,  AND  GENERAL, 

In  daily  use  in  the  Courts  of  Law,  and  in  Illustration  of  the 

Tenures,  Customs,  Arts,  and  Manufetotures  of  Hindustan. 

By  p.  CABNEGY,  Esq. 


8vo.    Bs.  5.    (1876.) 

HANDY  NOTE-BOOK  OF  THE  LAW  OF  EVIDENCE, 

AS  APPLIED  TO  CRIMINAL  OASES. 
By  W.  B.  martin,  Esq. 


8to.    Cloth.    Rs.  10. 

THE    LAW   OF   INDIA. 

Bj  Andbbw  Lton,  Esq.,  Bom.  C.  8. 
Vol.  I.—  Out  of  print. 

Vol.  II.—MlSCKLLANBOUS  LAWS. 

This  volume  containo  the  law  applying  only  to  special  classes  of  persons, 
Boch  aA  the  Army,  Bishops,  the  Civil  Service,  Emifp-ants,  Foreigners, 
Forest  Officers,  Inventors,  Lunatics,  Medical  Practitioners,  Printers,  Pri- 
soiier.s,  Public  Worka  Officers,  Railway  Officers,  Sailors,  Slaves,  Vagrants, 
Volunteers,  Ac, 


Digitized  by 


Google 


THAOKEB,  SPINK,  AND  CO.,  CALCUTTA*  19 

THE 

REGULATIONS  OF  THE  BENGAL  CODE, 

With  a  Chronological  Table  of  Repeals  and  Amendments  ;  an  Introduc- 
tion, Notes,  and  an  Index,  pp.  141  ^-772  *=  913  pages.    4to.     Rs.  21. 

The  Chronological  Table  is  similar  to  that  published  separately  for 
the  Acts,  and  shows  how  far  each  Regulation  has  been  repealed,  amended 
or  altered. 

The  Introduction  consists  of  four  Chapters,  viz. : — 
I.    The  Acquisition  of  the  Territorial  Sovereignty, 
II.    The  Tenure  of  Land  in  the  Bengal  Presidency. 

III.  The  Administration  of  the  Land  Reyenue. 

IV.  The  Administration  of  Justice. 

Each  Chapter  completes  the  subject  with  which  it  deals  from  the  oom- 
mencement  of  BritifAi  Rule  to  the  present  time. 

The  body  of  the  work  contains  the  text  of  the  Unrepealed  Regula- 
tions, with  Notes  embodying  all  the  decisions  of  the  Privy  Council  and 
of  the  High  Courts,  and  completing*  tiie  law  of  each  subject  to  date. 

The  Index  consists  of  88  pages. 


THE  BENGAL  REGULATIONS. 

Royal  8vo.    Stitched.    Rs.  8. 

REGULATIONS  OF  THE  BENGAL  CODE. 

A  Selection  intended  ciilefly  for  the  use  of  Candidates  for  appointments 
in  the  Judicial  and  Revenue  Departments.  Compiled  from  lists 
furnished  by  the  Governments  of  India,  Bengal,  the  North- West 
Provinces,  the  Punjab,  Oudh,  and  Burmah. 


CONTENTS : 


Regulations— 
1793-1,  II,  VIII.  X,  XI,  XIV,  XIX, 

XXXVII,      XXXVlll,       XLIV, 

XLVIIl,  L. 
1794—111. 
1795—1,  II,  LL 
1798—1. 
1799— VII. 
1800— VIII,  X* 
1801—1. 

1803— XXV,  XXVIL 
1804— V,  X. 
1806— XVIL 


Regtilations— 
1807— VIL 
1808— IV. 
1814— XIX. 
1817- V,  XII,  XX, 

I8I8— in. 

1819— I,  11,  VI,  VIII. 

1820—1. 

1822— VI,  VII. 

1824— IX. 

1»25— IX,  XI.  XX. 

1828— III,  VII. 

1833— IX. 


A  COMPRB&BNSIVB  ALPHABETICAL  AND  ANALYTICAL  INDEX 
to  all  the  Acts  (Repealed  aud  Unrepealed)  of  the  Legislative  Councils 
of  the  Governor-General  of  India,  the  Governors  of  Bombay  and  Madras, 
and  the  Lieutenant-Governor  of  Bengal,  to  1873.  By  R.  A.  Manuel. 
8vo.,  sewed.    Rs.  5.  (1874.) 
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THE  OLDER  STATUTES  (ENGLISH^  RELATING  TO  INDIA. 
Edited  .with  Notes  jind  Index,  bj  Whitley  Stokes,  Esq.  Small  4to., 
stiff  oover.    Rs.  5. 


By  NEIL  B.   E.  BAILLTE,  Enq.,  M.U.A.S. 
A  DIGEST  OP  MAHOMEDAN  LAW 

On  tlie  subjectfl  to  which  it  is  usually  applied  bj  British  Courts  of 
Justice  ill  India.  Oimpilecl  and  translated  from  Authorities  in  the 
Original  Arabic.  With  an  Introduction  and  Explanatory  Notes.  By 
N.li.  E.  BAiLLifi,  Esq. 

Part  I,  contAininf;  the  Doctrines  of  tlio  Hatiifeea  Code  of  Jarisprudenee.  Second 
Edition,  revised.  And  a  Sapplement  on  Sale,  Loan,  and  Mortgage.  8vo.,  cloth. 
Rs.  28. 

Part  II,  containing  the  Doctrines  of  the  Imameea  Code  of  Jurisprudence  on  the 
most  important  of  the  same  subjects.    8vo.,  cloth.    Ks.  11-6. 


THE  MAHOMEDAN  LAW  OP  INHERITANCE 

According  to  Aboo  Huneefa  and  liis  Followers  (the  prevailing  sect  in 
India)  from  Authorities  in  the  Original  Arabic.  By  N.  B.  E.  JBaillib, 
Esq,    Second  Edition.    8vo.,  cloth.    Rs.  4-4. 

THE  MAHOMEDAN  LAW  OF  SALE 

According  to  the  Hnnifeea  Code  from  the  Futawa  Alamgeeree.  Select- 
ed and  translated.  With  an  Introduction  and  Explanatory  Notes 
By  N.  B.  B.  Baillib,  E^q.    8vo.,  cloth.     Us.  10. 

CHARTS  OP  HnrDIT  &  MAHOMEDAN  lUHERITAirCE. 

On  Card.     Colored.     Rs.  2. 

A  CHART  OP  INHERITANCE  according  to  thb  SOONEE 
SCHOOL  OP  MAHOMEDAN  LAW.  With  Letter  press,  describing 
who  are  Sharers,  what  Shares  tliey  talce  ;  who  benefit  by  the  lletuni  ; 
who  are  Residuaries,  and  how  tiiey  succeed ;  who  are  distant  Kindred, 
and  how  they  succeed,  &c.  By  C.  D.  Fiblo,  Esq.,  M.A.,  LL.D.,  of  t|ie 
Inner  Temple,  Barrister-at-Law. 

On  Card.  Colored.    Rs,  1-8. 

A  CHART  OP  INHERITANCE  according  to  thb  BENGAL 
SCHOOL  OP  HINDU  LAW.  Showing  the  Order  of  Succession  as  far 
as  eighty  places.  By  C.  D.  Fibld,  Esq.,  M.A.,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law. 


COLEBROOKD'S  MITAKSHARA. 

Thr  Law  op  Inhrritancb  from  the  Mitakshara.  Translated  by  H.  T. 
CoLRRRooKR,  Esq.  With  an  Appendix  and  an  Index.  By  a  Pleader  of 
the  High  Court.     8vo.,  cloth.     Rs.  5. 
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OOLEBROOKE'S  HINDU  LAW. 

Two  Treatises  of  the  Hindu  Law  on  Inheritance:  Dajabbaga  ami 
Mit}ik:tliara.  Dj  H.  T.  Oolbbbookb,  Esq.  With  Index.  Third 
Edition.     Royal  8vo.     lis.  15. 

COLEBROOKE'S  LAW  OF  INHERITANCE.. 

8vo.,  cloth.  Rs.  8. 
LAW  OP  INHERITANCE  according  to  thb  MITAKSHARA. 
Translated  by  H.  T.  Colbbrooke,  Esq.  A  Table  of  Succession. 
Notes  of  Important  Decisions  of  the  Privy  Council  and  the 
Superior  Courts  of  India.  Edited  by  Rajbndro  Missrt  and  Offro- 
KASH  Chum  DEB  Mookbrjbr. 


Second  Edition.    8vo.    Cloth.    Bs.  4-10. 

A  CHART  OP  ELSm  PAMILT  IHHERITAirCE. 

With  an  Explanatory  Treatise.    By  Almaric  Rumsry,  Esq.,  Barrister- 

at-Law,  Member  of  the  Royal  Asiatic  Society. 

"  These  Charts  &re  very  useful,  and  place  the  somewhat  intricate  subject 
clearly  l>efore  the  reader.  ...  A  useful  Addition  to  our  works  t>f  reference 
on  Hindu  Law,  setting  forth,  of  course,  no  new  matter,  but  arranging  in  a  clear 
and  precise  manner,  old." — Delhi  Gazette. 


Second  Edition.    Svo.    Cloth.     Bs.  2-8. 

A  CHART  OP  PAMILT  INHERITANCE 

According  to  Orthodox  Moohummadan  Law.  With  an  Explanatory 
Treatise.  By  Almabic  Rumbby,  Esq.,  Barrister-at-LaW,  Member  of 
the  Royal  Asiatic  Society. 


8vo.    Cloth.    Rs.  6-6. 

JLIj  e^RIJIYYAH; 

Or,  The  Mahomedan  Law  of  Inheritance.  (Reprinted.)  With  Notes 
and  Appendix.  By  Almaeic  Rumbet,  Esq.,  Barrister-at-Law, 
Member  of  the  Royal  Asiatic  Society. 


A  TRANSLATION  OF  AL  SIRAJYAH  : 

Al  Sirajyah'r  or,  The  Mahomedan  Law  of  Inheritance.  With  a 
Commentary.  By  Sir  W.  Jones.  A  New  Edition.  With  Improye- 
mentB.    By  Baboo  Shama  Churn  Sircaju    8vo.    Rs.  4. 

MAHOMEDAN  LAW  ; 

Mahomedan  Law  of  Inheritance,  &c. :  A  Mannal  of  the  Mahomedan 
Law  of  Inheritance  and  Contract ;  comprising  the  Doctrine  of  the 
Soonee  and  Sheea  Schools,  and  based  upon  Uie  Text  of  Sir  W.  H. 
-  Macnaghten's  Principles  and  Precedents ;  together  with  the  Decisions 
of  the  Privy  Conncil  and  High  Courts  of  the  Presidencies  in 
India.  For  the  nse  of  Schools  and  Students.  By  Standish  Gbove 
Grady,  Esq.,  Barrister-at-Law,  Reader  of  Hindu,  Mahomedan,  and 
Indian  Law  to  the  Inns  of  Court.    8yo.,  cloth.    Rs.  10. 
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LIST  OF  UW  REPORTS  AND  DIGESTS. 

PUBLISHED  BY  AUTHORITY 

THE  INDIAN  LAW   REPORTS. 

The  Complete  Series,  published  monthly,  comprises  the  Calcutta,  Madras, 
Bombay,  and  N.-W.  P.  Hijjrh  Courts  Reports,  with  Privy 

Council  Decisions. 

Annual  Subscription,  poet-free,  Rs.  47-8. 

The  Parts  from  January,  1876,  may  be  obtained. 

Galontta  Series,  1876  and  1877,  half-bound,  each  Rs.  37-8. 

BENaA.IL, 

HIGH  COUKT  OF  JUDICATURE  AT  CALCUTTA. 

SUTHERLAND'S  WEEKLY  REPORTER, 

Containing  Civil  and  Criminal  Rulings,  Civil  Cibculab  Obdebs, 

Privy  Council  Rulings. 

LUt  of  the  Volumes  still  available. 

Extra  Vol.-Jany.,  1864,  to  July,    1864 25    8 

Vol.  I.— Aug.,    1864,  to  Jany..  1866     ... 

22    8 

II.— Jany.,  186o,toMay,    1865     ... 

22    8 

III.~May,    1866,  to  Aug.,    1865     .. 

22    8 

IV.— Aug.,    1865,  to  Dec.,     1865     .. 

22     8 

v.— Dec.,    1865,  to  June,   1866     .., 

22     8 

VI.  to  XIII          

out  of  print. 

XIV.— July,    1870,  to  Dec.,    1870     .. 

22     8 

XV.— Jany.,  1871,  to  June,    1871     ... 

...     22    8 

XVI.— July,    1871,  to  Dec.,    1871      .. 

22     8 

XVII.^Jany.,  1872,  to  June,   1872     .. 

22    8 

XVIII.— July,     1872,  to  Deo.,    1872     .. 

22    8 

XIX.— Jany.,  187.3,  to  June,   1873     .. 

22    8 

XX.—July,    1873,  to  Dec.,    1873     .. 

22    8 

XXI.—Jany.,  1874,  to  June,  1874     .. 

22    8 

XXII.— July,    1874,  to  Deo.,    1874      .. 

22    8 

XXIII.— Jany.,  1875,  to  June,   1875     .. 

22    8 

XXIV.— July,    1876,  to  Dec.,    1875     .. 

22    8 

XXV.— Jany.,  1876,  to  June,  1876     .. 

22    8 

BENGAL  LAW  REPORTS :  Civil,  Criminal,  and  Privy  Council  Cases,  from 

August,  1868,  to  December,  1875.    15  vols,  half -calf.    Rs.  27-8  each. 

Vol.  !♦  1868. 

Vols.  VIII.  IX,  1872. 

Vols.  II,  III.  1869. 

„    X,  XI,  1873. 

„    IV.V/1870. 

„    XII,  XIII,  1874. 

„    VI,  VII,  1871. 

„    XIV,  XV,  1875. 
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MARSHALL— avil  Caaes,  Jiily,  1862,  to  July,  1863.    1  voL,  half 

law  calf  (1864)  22    8 

SEVESTRE— Civil  Caaes,  August,  1863,  to  December,  1863.  1  vol., 

half  law  calf  (1868)  20    0 


Two    numbers,   all 


CORYTON— Reports    of   Cases    (1864-66). 

published,  each  ...  ...  ...  ...  ...  ...      3    8 

THE  REVENUE,  JUDICIAL,  AND  POLICE  JOURNAL :  A 
Monthly  S«*rial  of  the  Government  Acts  relatiug  to  Revenue, 
Judicial,  and  Police  matters,  as  they  come  into  force;  Circulars 
of  the  Board  of  Revenue,  of  the  High  Court,  and  of  the 
Inspeotor-G-eneral  of  Police,  and  Rulings  of  the  High  Court, 
in  Criminal  and  Revenue  Cases,  &o.,  &c.  8vo.  Vols.  I  to  V, 
September,  1863,  to  November,  1865,  half -calf.       ...  ...    25    0 

New  Series.    Vols.  I  to  IV,  half -calf,  January,  1866,  to  Decem- 
ber, 1867.    8vo. 60    0 


FULL  BENCH  RULINGS- 

BENGAL  LAW  REPORTS.  Supplemental  Volume  to  the  Bengal 
Law  Reports,  from  the  institution  of  the  High  Court  down  to 
the  commencement  of  the  Bengal  Law  Reports,  1862 — 1868. 
Edited  by  L.  A.  Goodbye,  Esq.,  and  J.  V.  Woodman,  Esq. 
Royal  8vo.,  cloth  ...  ...  ...  ...  ...    26    0 

WEEKLY  REPORTER:  A  Special  Number  of  the  Weekly 
Reporter,  containing  all  the  Full  Bench  Rulings  from  the 
establishment  of  the  High  Court  in  July,  1862,  till  August, 
1864.  With  a  copious  Index  and  Table  of  Cases.  Royal  8vo., 
paper,  Rs.  8 ;  half-calf  ...  ...  ...  ...    10    8 

WEEKLY  REPORTER:  Abstract  of  the  Full  Bench  Rulings 
of  the  Calcutta  High  Court,  selected  from  the  Special  Number 
and  from  Vols.  I  to  VIII  of  the  Weekly  Reporter.  By  Hurbbb 
KiSHORB  Rat,  Pleader  and  Serishtadar,  Judge's  Court,  My- 
mensingh.    Part  I.    8vo.,  stitched  ...  ...  ...      18 


PRIVY  COUNCIL, 

MOORE'S  INDIAN  APPEAL  CASES:  A  Digest  of  the  Fourteen 
Volumes  by  H.  J.  Tabbant,  Esq.  Second  Edition.  Royal 
8vo.,  cloth  ...  ...  ...  ...  ...  ...      7 

INDIAN  APPEALS ;  being  Cases  in  the  Privy  Council  on  Appeal 
from  the  East  Indies.    Royal  8vo.,  half -calf.    Rs.  17-8  each. 


VoL  I,  1878-74. 
„    II,  1874-76. 


Vol.  Ill,  1876-76. 
„    IV,  1876-77. 


Annual  Subscription,  payable  in  advance.  Town,  Rs.  16 ;  TJp-Country,  16. 

SUTHERLAND— Judgments  of  the    Privy  Council  on  Appeals 

from  India,  1831  to  1867.    8vo.,  paper,   Rs.  16  ;  half  law  calf    18    8 
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DIGESTS. 

COWELUS  INDIAN  DIGEST :  A  complete  Index  to  the  Reported 
Cases  of  the  High  Courts  established  in  India.  Second  Edition. 
Royal  8vo.,    cloth  ...  ...  ...  ...  ...    30    0 

WOODMAN'S  DIGEST  of  the  Cases  reported  in  the  Bengal  Law 
Reports,  Vols.  I  to  XV,  and  in  the  Supplemental  Volume  of 
Full  Bench  Ruling^,  with  an  Index  of  the  Names  of  the  Cases. 
Royal  8vo.,    cloth    (1878)  ...    16    0 

SUTHERLAND'S  DIGEST  OP  INDIAN  LAW  REPORTS :  A 
Compendium  of  the  Rulings  of  the  High  Court  of  Calcutta 
from  1862  and  of  the  Priyy  Council  from  1831  to  1876.  Imp. 
8vo.,  cloth  (1878)  20    0 

MORLEY'S  ANALYTICAL  DIGEST  of  Cases  decided  in  the  Su- 
preme Courts,  in  the  Courts  of  the  Honorable  East  India 
Company,  and  on  appeal  from  India.  .  3  vols.  (1850.)  Jloyal 
8vo.,    cloth         ...  ...  ...  ...  ...  ...    90    0 

TARRANT'S  DIGEST  of  Moore's  Indian  Appeal  Cases.    Second 

Edition.    Royal  8vo.,    cloth  (1876)  ...      7    8 

MICHELL'S  DIGEST  of  the  -Indian  Law  Reports  for  the  year 
1876  ;  being  a  complete  Digest  of  all  the  Cases  decided  by  the 
High  Courts  of  Calcutta,  Madras,  Bombay,  and  Allahabad, 
and  by  the  Privy  Council  in  Appeals  from  those  Courts.  By 
R.  B.  MiCHELL,  Barrister-at-Law.    8yo.,    boards   ...  ...      3    4 


MOFUSSIL  SMALL  CAUSE  COURT 
REFERENCES. 

RULINGS  by  the  late  Sudder  Court  and  the  Appellate  High  Court 

Royal  8vo ...  6    0 


COMMERCIAL  CASES. 

REPORTS — Supreme  Court  of  Judicature  and  the  Calcutta  Court 
of  Small  Causes,  from  1851  to  1860.    8to.  ...  ...  ...    16 


SUDDER  DEWANNY  ADAWLUT. 

MACNAGHTEN'S  Select  Reports.    Reprint.    7  toIs.  royal   8to., 

half  law  calf 87    8 


Vol.  1—1791—1811. 

•  „  11-1812—1819. 

„  in— 1820— 1824. 


Vol.  IV— 1825— 1829. 
„  V— 1830— 18H4. 
,,  VI— 1835— 1840. 


Vol.  VII— 1841— 1848. 


NIZAMUT  ADAWLUT. 

MACNAGHTEN— Reports,   1805  to  1826.    3  vols.      8vo.  ...     12    0 

REPORTS  under  Act  XII  of  1843,  1861  to  1858.    14  Vols.,  half- 

calf       20    0 
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